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Commercial  Laws  of  Scotland. 

By  J.  W.  Brodie-Innes,  B.  A.,  LL.  M.,  Barrister-at-Law;  also  of  the  Scots  Bar. 


Introduction. 

Scotland  has  always  possessed  a  legal  system  of  her  own,  entirely  independent 
of  that  of  England  and  presenting  considerable  differences  in  substantive  law,  ia 
the  constitution  of  Courts,  and  in  their  practice.  The  Courts  and  their  jurisdiction 
have  been  specially  preserved,  notwithstanding  the  union  of  the  Crowns,  and  the 
two  countries  are  therefore  stiU  regarded  as  countries  foreign  to  each  other,  save  where 
special  rules  and  regulations  have  been  made  as  to  the  mutual  relations  of  the  Courts  ^ ) . 

If  therefore  the  law  or  practice  of  either  country  comes  to  be  considered  in  the 
Courts  of  the  other  it  will  be  presumed  to  differ  until  it  is  proved  to  be  the  same, 
and  the  law  of  the  other  country  is  enquired  into  as  a  fact.  Two  statutes,  the  British 
Law  Ascertainment  Act  1859^),  and  the  Foreign  Law  Ascertainment  Act  1861 8), 
have  been  passed  to  simplify  the  procedure.  The  usual  means  is  by  the  evidence  of 
counselj'given  in  the  form  of  an  affidavit  or  orally  in  Court.  But  in  difficult  cases, 
in  the  discretion  of  the  Court  asking  the  opinion,  the  case  may  be  sent  for  opinion 
to  the  Courts  of  the  other  country*). 

The  laws,  though  differing  considerably  still,  are  continually  approaching  each 
other  and  will  doubtless  ultimately  assimilate.  As  might  be  expected  the  nearest 
approach  is  in  Commercial  Law.  The  constant  intercourse  of  the  two  countries  in 
commerce  naturally  renders  every  divergence  a  matter  of  trouble,  delay,  and  loss. 
The  influence  of  the  merchants  and  business  men  of  the  two  countries  has  therefore 
prevailed  to  the  extent  that  nearly  all  the  Statutes  relating  to  Commercial  Law  apply 
to  both  countries,  and  the  differences  are  confined  to  points  of  Common  Law  not 
covered  by  Statute  and  to  the  necessary  result  of  the  differences  in  the  Courts  and 
their  practice. 

In  the  following  pages  we. must  reverse  the  legal  presumption  for  the  sake  of 
brevity  and  assume,  as  is  practically  the  case,  that  the  law  of  Scotland  is  the  same  as 
that  of  England,  except  where  the  contrary  is  here  set  down.  We  shall  follow  the 
same  order  of  titles. 

Title  I.    Companies. 

It  may  be  noticed  to  start  with  that  in  Scotland  the  word  company  is  often 
used  to  denote  a  firm  or  partnership  as  well  as  a  joint-stock  company  or  one  existing 
under  Charter  or  Statute,  to  which  latter  the  term,  when  used  technically,  is  res- 
tricted in  England.  Also  that  whereas  in  England  a  company  with  transferable 
shares  could  not  exist  at  Common  Law;  it  could  so  exist  in  Scotland  without  any 
authority  from  the  legislature  5).  These  differences  need  to  be  borne  in  mind.  Com- 
panies in  England  are  therefore  entirely  the  creation  of  Statute  and  are  regulated 
thereby,  and  the  Companies  Act  applies  to  Scotland  with  only  such  variations  as 
are  necessitated  by  differences  of  procedure.  But  in  Scotland  for  any  point  not 
covered  by  the  Act  we  may  look  to  the  Common  Law  so  far  as  applicable. 

Companies  in  both  countries  are  now  regulated  by  the  Companies  (Consohda- 
tion)  Act  19086).  Some  sections  in  this  Act  apply  specially  to  Scotland,  and  may 
be  taken  to  indicate  all  the  important  practical  differences  still  existing.  By  old 
Scots  Law  all  transfers  were  void  in  which  the  grantee's  name  was  left  blank'').  To 
this  there  were  recognised  exceptions,  as  biUs  and  notes,  indorsations  on  the  same, 

1)  See  remarks  of  Rigby,  L.  J.  in  Maclver  v.  Burns  [1895]  2  Ch.  630,  also  of  Jessel  M.  R. 
In  re  Orr  Ewing  (1882)  22  Ch.  D.  p.  464;  Dicey  Conflict  of  Laws,  68  No.  1. 

2)  22  &  23  Vict.  c.  63. 

3)  24  &  25  Vict.  c.  11. 

*)  Trappes  v.  Meredith  (1871)  L.  R.  7  Ch.  248  &  10  Macph.  38;  also  Hewitt's  Trustees  v. 
Lawson,  18  R.  793  &  41  Ch.  D.  394. 

5)  2d  Rep.  Merc.  Law  Com.  No.  102.    Stevenson  v.  Mc.Nair,  3  Ross  L.  C.  580. 

6)  8  Edw.  VII,  c.  69. 
')  1696,  o.  25. 
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orders  in  re  mercatoria  and  bills  of  lading.  Documents  which  by  general  mercantile 
usage  are  drawn  blank  and  pass  without  assignation  have  been  considered  also  exempt. 
The  Act  of  1908,  s.  106,  specially  declares  debentures  to  bearer  issued  in  Scotland  to 
be  vaUd. 

Some  differences  in  the  winding  up  of  companies  need  to  be  noted.  The  juris- 
diction to  wind  up  is  confined  to  the  one  or  other  Division  of  the  Court  of  Session, 
or  in  the  event  of  a  remit  to  a  permanent  Lord  Ordinary,  that  Lord  Ordinary  during 
Session,  and  in  time  of  vacation  the  Lord  Ordinary  on  the  Bills.  So  where  the  Court 
makes  a  winding  up  order  it  may  if  it  thinks  fit  at  any  time  direct  aU  subsequent 
proceedings  to  be  taken  before  any  of  the  permanent  Lords  Ordinary  and  remit 
the  winding  up  to  him  accordingly,  and  thereupon  that  Lord  Ordinary  will  for  the 
purpose  of  the  winding  up  have  all  the  power  and  jurisdiction  of  the  Court^).  Although 
in  England  jurisdiction  in  winding  up  has  been  given  to  the  County  Courts,  the  same 
has  not  been  extended  to  the  Sheriff  Courts,  which  are  the  Scottish  analogue. 

In  England  there  is  usually  attached  to  the  Court  for  Bankruptcy  purposes  an 
Official  Receiver  to  whom  on  the  making  of  a  winding  up  order  is  submitted  a  state- 
ment of  the  affairs  of  the  company,  and  who  presents  a  preliminary  report  to  the  Court. 
The  Official  Receiver  is  often  appointed  Liquidator,  and  in  the  event  of  any  vacancy 
in  the  office  of  Liquidator,  he  by  virtue  of  his  office  fills  the  place^).  In  Scotland 
there  is  no  such  office  attached  to  the  Court.  It  is  therefore  necessary  for  the  Court 
to  appoint  a  Liquidator,  and  it  may  determine  whether  any  and  what  security  should 
be  given  by  him.  He  is  termed  the  Official  Liquidator,  and  during  any  vacancy  the 
property  of  the  company  is  deemed  to  be  in  the  custody  of  the  Court  3). 

In  England  the  Liquidator  must  obtain  the  sanction  of  the  Court  to  employ  a 
sohcitor.  In  Scotland  he  may  do  this  without  leave.  But,  on  the  other  hand,  while 
in  England  he   may  do  certain  acts  of  administration  without  leave,  such  as:*) 

1.  SeUing  the  company's  property, 

2.  Executing  deeds,  receipts  and  other  documents. 

3.  Proving  and  claiming  in  the  bankruptcy  of  a  contributory. 

4.  Drawing,  accepting  or  indorsing  biUs  or  notes. 

5.  Raising  money  on  the  assets  of  the  company;  or 

6.  Taking  out  letters  of  administration  to  any  deceased  contributory, 
he  requires  leave  to  do  any  or  all  of  these  in  Scotland^). 

The  committee  of  inspection,  which  has  important  functions  in  an  English 
winding  up,  has  no  statutory  existence  in  Scotland^).  The  control  over  the  Liquidator 
exercised  in  England  by  the  committee  of  inspection  or  the  Board  of  Trade  is  in 
Scotland  for  the  most  part  exercised  by  the  Court.  The  Liquidator  may  produce  a 
certified  hst  of  the  names  of  contributor ies  hable  to  the  payment  of  calls,  and  the 
Court  may  forthwith  pronounce  a  decree  for  payment  of  the  sums  so  certified  to  be 
due,  with  interest  from  the  date  when  they  were  due  untU  payment  at  the  rate  of 
5  per  cent,  per  annum,  if  they  had  consented  to  registration  for  execution,  and  such 
decree  may  be  enforced  in  England  or  Ireland  by  the  Courts  having  jurisdiction 
there'').  After  the  presentation  of  a  petition,  and  before  a  winding  up  order,  the  Court 
may  stay  or  restrain  proceedings  against  the  company,  and,  in  the  case  of  a  company 
being  woundup  in  England,  the  EngUsh  Court  may  restrain  proceedings  in  Scotland®); 
but  a  difference  occurs  in  the  case  of  a  purely  voluntary  winding  up;  in  this  case  in 
Scotland  the  Court  has  no  power  to  stay  proceedings  by  a  creditor  8);  the  Enghsh 
rule  is  different  i<*). 

A  winding  up  order  in  Scotland  is  equivalent  to  an  arrestment  in  execution  and 
decree  of  furthcoming,  and  to  an  executed  and  completed  poinding,  and,  with  regard 
to  the  heritable  estates  of  the  company,  to  a  decree  of  adjudication  for  the  whole 
debts  of  the  company.  It  also  annuls  any  poinding  of  the  ground  which  has  not  been 

1)  25  &  26  Vict.  c.  89,  a.  81. 

2)  8  Edw.  VII,  c.  69,  Bs.  146—148. 

3)  lb.  ss.  149—159. 
*)  Xb.  s.  151  (1)  (d). 

5)  lb.  s.  151  (2). 

6)  lb.  8.  160. 

7)  lb.  s.  179,  180. 
«)  lb.  s.  140. 

9)  Sdeuard  v.  Gardner,  3  R.  577;  Allan  v.  Cowan,  20  R.  36. 
10)  Black  db  Co.'a  case,  L.  R.  8  Ch.  254. 
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(Carried  into  execution  by  sale  of  the  effects  sixty  days  before  the  commencement  of 
the  winding  up^). 

Any  Court  having  jurisdiction  to  wind  up  a  company  may  direct  the  examination 
in  Scotland  of  any  person  for  the  time  being  in  Scotland,  whether  a  contributory 
of  the  company  or  not,  and  the  order  or  commission  to  take  this  examination  must 
be  directed  to  the  Sheriff  of  the  county  in  which  the  person  to  be  examined  is  for 
the  time  being 2). 

Title  II.    Partnership. 

Here  too  the  law  of  both  countries  has  been  for  the  most  part  codified  by  the 
Partnership  Act,  18903).  There  are  however  some  important  variations.  As  to  the 
persons  capable  of  becoming  partners  —  in  England  an  infant  may  be  a  partner 
but  iQcurs  no  hability,  and  is  not  responsible  for  the  firm  debts*),  but  m  Scotland 
a  pupil  cannot  become  a  partner,  though  he  may  be  beneficially  interested  in  a 
share  in  the  partnership  5),  but  a  minor  can  become  a  partner  and  be  liable  for 
the  firm's  debts^).  Under  the  old  law  a  married  woman  could  not  be  a  partner, 
and  the  marriage  of  a  female  partner  ipso  facto  dissolved  the  firm  as  if  she  had  died^). 
Whether  this  rule  is  altered  by  the  Married  Women's  Property  Acts  has  not  yet 
been  decided,  but  it  is  thought  at  all  events  that  it  would  give  the  other  partners 
a  right  to  apply  for  a  dissolution.  Under  the  Enghsh  Married  Women's  Property 
Acts  a  married  woman  can  now  be  a  partner 8). 

The  chief  distinction,  however,  is  that  in  Scotland  the  firm  is  a  legal  person  apart 
from  the  partners  who  compose  it^) ;  —  while  in  England  this  is  not  so.  This  has  an 
important  bearing  on  the  manner  of  suing  or  being  sued.  In  Scotland  this  may  be 
in  three  ways,  viz: 

1.  In  the  individual  names  of  aU  or  a  majority  of  the  partners  or  members. 

2.  In  the  general  name  of  the  firm,  when  descriptive  (i.  e.  not  the  name  of  per- 
sons, but  a  fancy  name,  coupled  with  the  names  of  three  partners  at  least  if 
so  many  exist^"). 

3.  In  the  name  of  the  firm  itseK  where  this  is  not  descriptive  but  consists  of  the 
names  of  partners. 

The  theory  of  the  firm  in  both  countries  seems  to  be  in  a  state  of  transition, 
for  though  in  England  the  firm  name  may  be  used  in  commencing  an  action,  as  a 
convenient  symbol,  this  does  not  incorporate  the  firm^i),  and  in  Scotland  the  prohibi- 
tion of  suing  in  a  fancy  name  without  the  names  of  partners  seems  somewhat  illogical, 
especially  as  a  firm  may  sue  in  a  name  consisting  of  ostensible  names  of  persons 
though  none  of  them  are  now  members  of  the  firm.  In  an  action  for  debt  against  a 
firm  it  is  necessary  to  constitute  the  debt  {i.  e.  to  estabhsh  a  hquid  and  definite  claim) 
against  the  firm  before  an  individual  partner  or  partners  can  be  proceeded  against^^). 

As  to  debts  and  obhgations  each  partner  in  Scotland  is  hable  for  the  firm, 
and  this  Uabihty  has  always  been  a  joint  and  several  one,  the  partners  being  re- 
garded more  as  cautioners  or  svireties  for  the  firm  than  as  principals.  The  non- 
payment by  the  firm  at  once  raises  their  responsibihty.  They  are  conditional 
debtors,  it  the  debt  is  not  paid  punctually  on  the  proper  day  i^).  When  the  debt  is 
constituted  against  the  firm  the  joint  and  several  habUity  of  the  partners  arises  i*). 
It  is  to  be  noted  however  that  the  word  "jointly"  has  a  different  meaning  ia  Scotland 
from  that  which  it  bears  in  England  or  Ireland.  In  the  latter  countries  when  two  or 

1)  49  &  50  Vict.  c.  23,  s.  3. 

2)  8  Edw.  VII,  c.  69,  s.  227. 

3)  53  &  54  Vict.  c.  39. 

*)  Lovell  V.  Beauchamp  [1894]  A.  C.  607. 

5)  Fraaer,  Parent  &  Child,  150. 

6)  Duncanaon  v.  Duncanson  (1716)  Mor.  8928. 

7)  2  Bell  Com.  524. 

*)  Lindley  on  Partnership  675. 

»)  Stair  I,  16;  Ersk  III,  3;  2  Bell  Com.  607. 

10)  Gulcreitgh,  Cotton  Co.  v.  MatMe,  2  Sh.  47 ;  Kerr  v.  Clyde  Shipping  Co.,  1  D.  901 ;  Antermony 
Coal  Go.  V.   Wingate  &  Co.,  1  Macph.  1017. 

11)  Ex  p.  Blaine,   12  Ch.  D.  522. 

12)  Mc.  Naught  v.  MilUgan,  13  R.  366;  for  a  history  of  the  Scottish  Rule  see  Clarke  on  Part- 
nership. 

13)  2  Bell  Com.  507. 

1*)  53  &  54  Vict.  c.  39,  s.  4. 
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more  persons  are  liable  jointly,  each  is  liable  for  the  whole  debt,  yet  they  are  considered 
as  forming  one  person  and  must  be  sued  together,  but  in  Scotland  a  joint  Uabihty 
is  a  'pro  rotohabilityi).  Thus  in  England  a  creditor  can  sue  one  or  other  of  the  partners 
or  aU  of  them  at  his  option  2),  in  Scotland  he  must  call  all  the  partners  or  co-obUgants 
within  the  jurisdiction  before  the  several  hability  can  be  enforced  against  any  one. 
So  in  Scotland  an  individual  partner  paying  the  debts  is  entitled  to  relief  fro  rata 
from  the  firm  and  its  other  members.  Section  46  saves  the  rules  of  Common  Law  so  far 
as  not  inconsistent  with  the  Act. 

In  the  Act  the  rule  is  thus  stated  "Every  partner  in  a  firm  is  liable  jointly  with 
the  other  partners,  and  in  Scotland  he  is  liable  severally  also,  for  all  debts  and  obliga- 
tions of  the  firm  incurred  while  he  is  a  partner,  and  after  his  death  his  estate  is  also 
severally  liable  in  a  due  course  of  administration  for  such  debts  and  obhgations, 
but  subject  in  England  or  Ireland  to  the  prior  payment  of  his  separate  debts''^). 

The  Section  is  ambiguous  unless  we  consider  that  the  word  "jointly"  is  used  in 
different  senses,  and  that  the  intention  is  reaUy  to  assimilate  the  law. 

Title  III.    Agency. 

Scottish  law  originally  adopted  the  Roman  contract  of  mandate  by  which  one 
employs  another  to  manage  a  business  for  him  without  hire.  But  this  has  been  now 
almost  entirely  superseded  by  the  contract  of  agency  or  factory,  which  is  the  employ- 
ment of  another  for  hire  to  do  business  as  factor*).  The  contract  of  mandate  still 
exists,  however,  and  governs  gratuitous  agency.  In  Scotland  as  a  rule  an  agent  may 
be  appointed  by  writing,  formal  or  informal,  or  by  parol,  or  by  impUcation  from 
circumstances,  and  an  act  done  by  an  agent  without  authority  may  be  subsequently 
ratified.  The  Enghsh  statutes,  such  as  Lord  Tenterden's  Act  (9  Geo  IV,  c.  14), 
reqtiiring  writing  for  certain  transactions,  do  not  apply  to  Scotland,  but  there  are 
some  purposes  for  which  the  contract  either  is  required  to  be  in  writing,  or  cannot 
conceivably  be  proved  otherwise,  for  example  the  authority  of  a  Judicial  Manda- 
tory, to  sue  or  defend  on  behalf  of  a  principal  who  is  abroad,  or  a  proxy  to  vote  for 
another  at  meetings.  Subject  to  these  exceptions  parol  proof  is  always  competent. 
In  general,  however,  with  these  slight  exceptions,  the  customs  of  merchants  regulate 
the  contract  of  agency,  which  is  therefore  practically  similar  in  both  countries. 

Title  IV.    Contracts. 

Here  considerable  variations  oeciu',  chiefly  because  of  Statutes  modifying  the 
English  Common  Law  which  do  not  apply  to  Scotland.  The  more  correct  Scottish 
term  is  "Obligation",  which  however  is  wider  than  the  English  "contract",  including 
also  promises,  agreements,  and  duties  of  imperfect  obligation.  In  Scotland  there  is 
no  division  into  contracts  by  record,  specialty  and  simple  contracts ;  debts  have  no 
priority  in  respect  of  having  been  constituted  by  deed,  though  certain  debts  are 
privileged  in  administration  6)  and  in  bankruptcy.  As  to  contracts  of  record,  or 
registered  judgments,  in  Scotland  they  do  not  of  themselves  bind  the  real  estate  of 
the  party.  To  effect  this,  there  must  be  a  further  process  ending  with  adjudication, 
but  this  can  be  had  without  any  prehminary  action  if  the  debt  is  liquid  {i.e.  consti- 
tuted by  obligation  in  writing),  and  the  decree  in  this  process  is  itself  a  conveyance 
to  the  execution  creditor.  This  largely  corresponds  to  the  Enghsh  writ  of  elegit. 
The  effect  of  this  process  and  its  analogies  to  the  contract  of  record  are  too  wide  to 
deal  with  here;  they  are  fuUy  expounded  in  Graham  Stewart's  Law  of  Dihgence, 
p.  576,  et  seq.^)  As  to  special  contracts  constituted  in  England  by  writings  under  seal 
there  is  no  seal  required  to  a  deed  in  Scotland  and  the  distinction  is  therefore  chiefly 
between  written  and  unwritten  contracts.  Again,  in  Scotland,  all  contracts  and, 
obligations  whether  constituted  by  deed  or  not  are  valid  without  a  consideration. 
A  contract  therefore  cannot  be  impeached  on  the  ground  that  no  onerous  considera- 
tion is  proved.    In  England  a  promise,  when  not  contained  in  a  deed  under  seal, 

1)  Bell's  Principles  41. 

2)  Sweet  Law  Diet. 

3)  53  &  54  Vict.  c.  39,  s.  9. 

4)  BeU's  Pr.  Chap.  VI. 

8)  As  funeral  and  testamentary  expenses,  servants'  wages  etc. 

«)  See  also  Brodie-Innes  Comparative  Principles  of  the  Laws  of  England  and  Scotland, 
p.  609.    for  full  comparison. 
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is  not  binding  without  a  consideration;  in  Scotland  a  seal  makes  no  difference i), 
and  promises  however  made  are  effectual  though  gratuitous.  There  is  no  doctrine 
of  estoppel  as  to  proving  by  parol  that  a  statement  contained  in  a  deed  is  mistaken 
or  untrue,  but  a  writ  (that  is  a  writing)  can  only  be  taken  off  by  another  writing, 
and  this  applies  to  everything  written,  whether  in  a  deed  or  not.  There  is  in  Scotland 
no  merger,  as  of  a  biU  of  exchange  by  a  bond,  and  novation  (which  is  the  extinguish- 
ment of  a  debt  by  a  new  contract)  only  operates  when  the  new  security  is  expressly 
taken  in  satisfaction  of  the  old;  otherwise  it  is  deemed  corroborative 2).  There  is 
no  difference  as  to  time  of  prescription  between  debts  secured  by  deed  and  debts  not 
so  secured.  But  on  the  other  hand,  bonds  and  other  deeds  securing  hquid  debts 
which  contain  a  clause  of  registration  have  a  great  advantage,  inasmuch  as  dihgence 
is  summary  {i.e.  judgment  can  be  signed  and  execution  had  at  once  without  any 
action)^).  Contracts  which  in  Scotland  are  required  to  be  in  writing  are  of  three 
classes,  viz: 

1.  Attested  (which  are  nearly  similar  to  attested  documents  ia  England). 

2.  Holograph^) ,  which  are  whoUy  or  in  part  written  by  the  party  himself  or  adopt- 
ed by  him  as  holograph.  They  are  held  equivalent  to  attested  writings  in 
affording  proof  at  once  of  authenticity  and  deUberate  intention.  They  do 
not  however  prove  their  date,  except  against  the  party  founding  on  them. 

3.  Privileged,  such  as  documents  in  remercatoria^),  i.e.  biUs,  notes,  cheques, 
orders,  mandates,  guarantees,  receipts,  accounts,  and  letters  in  re  mercatoria. 

Besides  the  proof,  it  is  essential  to  an  obhgation  in  Scotland  that  there  should 
be  a  dehberate  and  voluntary  consent,  and  purpose  to  engage  8);  therefore  there  must 
not  be  on  the  one  hand,  nonage,  disease  or  imbecUity,  nor  on  the  other,  error  (in 
essentials),  force  and  fear,  or  fraud^).  The  principle  on  these  points  is  the  same  as 
in  England,  but  on  account  of  the  non-necessity  of  consideration,  or  of  a  seal,  the 
evidence  of  consent,  and  of  the  absence  of  these  circumstances  that  would  nuUify 
it,  become  more  important  and  the  rules  are  therefore  more  highly  elaborated. 

Some  contracts  in  Scotland,  especially  where  there  is  a  strong  presumption 
in  favour  of  the  debtor  in  consequence  of  delay  or  neghgence  on  the  part  of  the  cre- 
ditor, or  where  the  claim  is  inconsistent  with  the  ordinary  rules  of  business,  require 
written  evidence,  and  parol  is  excluded.  So  a  promise  to  pay  money  can  only  be 
proved  by  written  evidence  unless  it  is  less  than  £100  Scots  (£8.  6s  8d).  An  obliga- 
tion regarding  heritage  (other  than  a  lease  for  a  year),  verbal  contracts  of  service 
for  more  than  a  year,  loans  of  more  than  £100  Scots,  discharges,  renunciations 
of  right,  contracts  that  have  suffered  any  of  the  shorter  prescriptions,  all  these  can 
be  proved  only  by  written  evidence  or  by  reference  to  the  oath  of  the  other  party 
if  written  evidence  is  not  forthcoming,  or  is  insufficient.  This  oath  is  given  orally 
in  open  court,  the  English  affidavit  being  almost  unknown  iti  Scotland.  The  proving 
of  a  contract  by  writ  or  oath  as  it  is  called  is  peculiar  to  Scotland'). 

In  regard  to  the  remedies  for  breach  of  contract,  as  there  are  in  Scotland  no 
separate  courts  or  separate  systems  of  law  and  equity,  so  there  is  not  the  distinction 
between  the  legal  remedy  of  damages  and  the  equitable  specific  performance;  the 
same  court  administers  both,  and  the  following  rule  obtains.  An  obligation  ad  factum 
praestandum,  i.  e.  to  do  some  specific  act,  may  be  specifically  enforced  if  it  is  capable 
of  being  specifically  performed,  but  if  the  party  refuses  to  perform  his  obhgation, 
or  performance  becomes  impossible,  damages  only  can  be  awarded.  One  result 
of  the  somewhat  irregular  origin  of  the  action  for  specific  performance  in  England 
is  that  the  Courts  of  Equity  couple  the  principle  of  compensation  for  the  part  of  a 
contract  which  cannot  be  fulfilled  with  decree  of  specific  performance  of  the  remainder. 
This  combination  is  said  to  be  unknown  in  Scotland*).  Thus  on  the  sale  of  lands  a 
description  by  measurement  entitles  the  purchaser  to  get  the  quantity  described 
and  no  more.  Any  vaUd  objection  on  the  ground  of  error  entitles  him  to  give  up  the 


1)  Bell's  Leot  on  Com.  I,  30;  Ersk  III,  2,  7;  titles  to  Land,  Art.  1868  &  78. 

2)  Ersk  III,  4,  22. 

3)  Graham  Stewart's  Law  of  Diligence,  370 — 416. 
*)  4  Stair  42,   §  6. 

6)  Ersk  III,  2,  24. 

8)  BeU's  Com.  7th  ed.  1,  313. 

')  See  Dickson  on  Evidence  538 — 634;  110 — 233;  Kirkpatrick  on  Evidence  ss.  94,  110,  140. 

8)  Stewart  v.  Kennedy,  15  App.  Cas.  75,  at  p.  102.    17  R.  (H.  L.)  1. 
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purchase  1).  But  if  there  is  a  deficiency  and  no  warrandice  he  has  only  two  defences : 
viz :  misrepresentation  and  fraud  or  substantial  error  2) .  If  he  rej  ect  the  land  he  may  iclaim 
damages,  but  he  cannot  retain  the  land  and  claim  compensation.  This  is  the  Iloman 
actio  quanti  minoris,  which  is  fuUy  accepted  by  the  Courts  of  England,  but  only  to 
a  very  modified  degree  in  Scotland.  It  was  assumed  in  Scotland  that  the  true  theory 
of  this  action  was  the  discovery  of  some  latent  defect  in  the  title  or  quality  of  the 
goods  sold  when  it  had  become  impossible  to  restore  the  condition  of  things  before 
the  sale  or  "when  matters  were  no  longer  entire"^). 

With  regard  to  moveable  property  it  used  to  be  said  in  Scotland  that  the  actio 
quanti  minoris  did  not  exist,  but  in  the  case  of  ships  and  fixed  machinery  which 
could  not  be  returned  after  being  used,  the  purchaser  had  a  remedy  in  the  form  of 
this  action  and  could  recover  so  much  in  the  way  of  damages  as  would  enable  him 
to  put  the  subject  in  repair  or  compensate  him  for  loss  of  profits*).  The  Sale  of  Goods 
Act  1893^)  to  some  extent  assimilated  the  laws,  for  by  s.  11  "In  Scotland  failure 
by  the  seller  to  perform  a  material  part  of  the  contract  of  sale  is 'a  breach  of  contract 
which  entitles  the  buyer  within  a  reasonable  time  after  deUvery  to  reject  the  goods 
and  treat  the  contract  as  repudiated  or  to  retain  the  goods  and  treat  the  failure  to 
perform  such  material  part  of  the  contract  as  a  breach  which  may  give  rise  to  a  claim 
for  compensation  or  damages."  Also  "where  there  is  a  breach  of  warranty  by  the 
seller  or  where  the  buyer  elects  or  is  compelled  to  treat  any  breach  of  condition  on 
the  part  of  the  seller  as  a  breach  of  warranty  the  buyer  is  not  by  reason  only  of  such 
breach  of  warranty  entitled  to  reject  the  goods:  but  he  may:  a)  set  up  against  the 
seller  the  breach  of  warranty  in  diminution  or  extinction  of  the  price,  or  b)  main- 
tain an  action  against  the  seller  for  damages  for  breach  of  warranty"^).  Again  "As 
regards  Scotland  a  breach  of  warranty  shall  be  deemed  to  be  a  failure  to  perform  a 
material  part  of  the  contract"'').  By  this  enactment  the  Common  Law  of  Scotland  is 
radically  altered  but  it  is  not  made  identical  with  that  of  England.  The  clause  gives 
the  buyer  an  unqualified  right  to  treat  the  contract  as  repudiated  or  to  affirm  the 
contract  and  put  forward  a  claim  to  diminution  of  price  but  the  clause  does  not 
entitle  the  buyer  to  do  two  inconsistent  things.  If  he  makes  his  election  to  treat  the 
contract  as  repudiated  he  cannot  recall  his  election  and  set  up  a  claim  for  breach  of 
warranty*).  Broadly  speaking  we  may  say  that  in  Scotland  the  right  of  rejection 
of  goods  was  larger  than  in  England  and  the  principle  of  compensation  for  damages 
for  breach  was  much  more  restricted.  The  Sale  of  Goods  Act  18939)  puts  compen- 
sation and  damages  on  the  same  footing  as  regards  Scotland.  Breach  of  warranty 
amounts  to  failure  to  perform  an  essential  part  of  the  contract,  and  as  such  gives 
rise  to  a  claim  for  compensation  or  damages. 

The  Sale  of  Goods  Act  18931")  throughout  as  regards  England  draws  a  distinction 
between  the  terms  Condition  and  Warranty.  No  such  distinction  is  recognised  in 
Scotland,  either  in  the  Common  Law  or  in  the  sections  of  the  Act  referring  specially 
to  Scotland.  In  Scotland  every  material  term  is  a  condition,  whether  such  as 
would  be  called  warranty  in  England  or  not,  and  the  rule  has  been  that  where 
the  buyer  can  reject  the  goods  he  cannot  sue  for  compensation  or  damages. 

Even  yet  the  law  is  far  from  clear  either  in  England  or  Scotland;  the  distinction 
between  condition  and  warranty,  though  constantly  insisted  on,  is  as  constantly 
ignored  both  by  judges  and  text  book  writers,  and  the  defective  classification  of  con- 
ditions causes  frequent  confusion");  and  in  Scotland  it  is  still  doubtful  how  far  the 
buyer  retaining  the  goods  may  have  compensation  or  damages  for  breach  of  a  material 
part  of  his  contract. 

1)  Hannay  v.  Barzaby'a  Trs,  Mor  13,234;  Gray  v.  Hamilton,  Mor  "Sale"  App.  2. 

2)  Mackenzie  v.  Oirvan,  3  D.  318;  Robertson  v.  Rutherford,  4  D.  121. 
*)  Louttit's  Trustees  v.  Highland  Ry  Co.,   19  R.  791. 

*)  lb. 

5)  56  &  57  Vict.  o.  71. 

6)  lb.  s.  53. 

7)  lb.  B.  62. 

8)  Electric  Construction  Co.  v.  Hurry  <&  Young,  24.  R.  312. 
»)  Sec.   11  (2). 

10)  Sec.  62. 

11)  See  per  Lord  Abinger  in  Chanter  v.  Hopkins,  4  M.  &  W.  at  p.  404;  per  Erie,  C.J.  in 
Bannerman  v.  White,  31  L.  J.  C.  P.  at  p.  32;  per  Williams  J.  in  Behn  v.  Burness,  32  L.  J.  Q.  B. 
at  p.  206. 
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A  very  important  point  in  which  Scots  law  differs  from  English  in  the  enforcing 
of  contracts  is  the  effect  of  the  lapse  of  time  in  annulling  the  contract  or  barring  the 
legal  remedy.  The  word  prescription  is  commonly  used  to  denote  this  type  of  res- 
traint, but  it  bears  quite  a  different  interpretation  in  England  and  in  Scotland. 
In  the  former  it  strictly  applies  only  to  the  extinction  by  lapse  of  time  of  certain 
rights  in  incorporeal  hereditaments  i),  which  as  it  is  said  "lie  in  grant",  but  in  Scotland 
it  signifies  the  extinction  by  lapse  of  time  of  any  debt,  claim,  or  title  of  any  kind,  and 
also  the  extinction  of  the  r^ht  of  action  founded  on  a  debt,  whether  the  claim 
itself  is  extinguished  or  not.  The  Enghsh  word  "limitation"  is  occasionally  used  by 
some  recent  writers  2),  but  long  established  custom  still  sanctions  the  word  prescrip- 
tion. The  leading  Scottish  Statutes  are  1617,  c.  12  and  37  &  38  Vict.  c.  94,  s.  34. 
The  technical  term  prescription  having  such  a  far  wider  scope  of  meaning  in  Scot- 
land than  in  England  has  come  to  be  elaborately  divided  and  classified.  In  the  first 
place  it  is  positive  and  negative  3),  the  former  being  a  mode  of  protecting  property 
from  challenge  owing  to  the  proprietor's  length  of  possession  and  the  latter  being 
conversely  the  cause  of  the  loss  of  a  right  by  neglecting  to  follow  or  use  it  during  the 
period  legally  laid  down  with  reference  to  that  particular  right.  The  negative  pres- 
cription is  the  nearest  approach  to  the  Enghsh  hmitation,  but  differs  in  many  respects. 

The  Scottish  negative  prescription  is  divided  into  the  long  or  forty  years'  period, 
which  gives  stability  to  heritable  rights  and  extinguishes  all  adverse  claims  without 
regard  to  offer  of  proof  —  and  the  shorter  positive  prescriptions  which  merely  extin- 
guish a  certain  instrument  as  a  ground  of  action  but  leave  the  debt  unaffected, 
so  that  it  may  still  be  proved  aliunde  (as  by  writ  or  oath). 

The  periods  in  Scotland  are  formed  on  the  decimal  system;  40,  20,  10,  and 
5  years  being  the  leading  periods,  7  and  6  years  having  been  introduced  for  special 
purposes,  and  3  years  being  a  short  period  pecuhar  to  the  law  of  Scotland  specially 
introduced  in  1579  for  wages,  tradesmen's  accounts,  etc.  As  to  title  to  land  there 
must  be  in  Scotland  an  ex  facie  good  title  followed  by  40  (or  now  20)  years  peaceable 
possession ;  the  root  of  title  is  then  protected  from  challenge,  but  no  length  of  time 
will  protect  a  squatter  from  being  ousted  if  he  has  no  other  title  than  mere  possession. 
In  Scotland,  however,  incorporeal  heritable  rights  (such  as  a  servitude  {Anglice 
easement)*)  a  claim  to  a  pew^),  a  right  to  dam  a  stream^),  and  such  hke)  will  be  pro- 
tected by  immemorial  possession  without  any  ex  facie  title,  but  no  blocking  of  a 
public  road  for  any  length  of  time  will  confer  a  right  to  block  it'').  Five  years  in  Scot- 
land®) (as  six  in  England)^)  is  the  typical  period  within  which  an  action  must  be 
brought  to  enforce  moveable  or  personal  rights.  The  Scottish  period  of  10  years 
is  for  the  accounts  of  tutors  and  curators  (guardians)!")  and  the  7  years'  period  is 
for  cautioners  (the  Scottish  term  for  sureties)ii).  It  may  be  noted  that  the  Scottish 
contract  of  cautionry  is  held  to  contain  an  implied  condition  Umiting  its 
duration  to  7  years^^).  The  Scottish  period  of  six  years  appUes  only  to  bills  and  notes, 
and  was  introduced  in  order  to  assimilate  the  mercantile  law  of  the  two  coimtriesi^), 
since  these  instruments  were  governed  by  the  ordinary  six  years'  period  in  England 
introduced  by  21  Jac.  I,  c.  16.  The  short  3  years' prescription  is  peculiar  to  Scotland 
and  refers  to  wages,  spuQzie  (or  the  unlawful  taking  of  a  man's  goods  against  his 
will),  tradesmen's  accounts,  biUs  of  costs  etc.,  introduced  by  the  statute  1579  c.  81 
s.  83  underthe  name  of  "House  Maills,  Servant's  Fees,  Men's  Ordinars,  and  Merchants' 
Compts". 

There  is  a  difference  also  to  be  noted  in  the  time  from  which  the  prescriptive 
period  commences.   In  Scotland  this  is  not  the  time  at  which  the  cause  of  action 

1)  Wilkinson  v.   Proud,  11  M.  &  W.  33. 

2)  E.g.  Bell's  Pr. 

3)  Ersk.   Ill,  7. 

4)  Neileon  v.  Sheriff  of  Galloway,  Mor.   10,880. 

6)  Magistrate  of  Hamilton  v.  Duke  of  Hamilton,  8  D.  844. 
8)  Hunter  do  Aitkenhead  v.  Aitken,  7  R.  510. 
')  Stewart,  Pett  <&  Co.  v.  Brown  Bros.,  6  R.  35. 

8)  1669  c.  3. 

9)  21  Jac.  I  o.   16,  s.  3. 

10)  1669  0.  9. 

11)  1669  c.  10. 

12)  Ersk.  Ill,  7,  24. 

13)  12  Geo  III  c.  72,  made  perpetual  by  13  Geo  III  o.  18. 
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accrued,  but  the  date  of  the  contract  or  writing  sued  on ;  thus  in  the  vicennial  or  twenty 
years'  prescription  apphcable  to  holograph  writings,  the  time  is  counted  from  the 
date  of  the  writing,  not  the  date  for  payment i),  the  quinquennial  or  five  years'  pres- 
cription from  the  making  of  the  bargain  2);  the  septennial  (applicable  to  cautioners) 
from  the  making  of  the  Bond  of  Cautionary  3) ;  the  short  triennial  prescription  peculiar 
as  we  have  seen  to  Scotland,  is  counted  from  the  last  furnishing  of  goods*). 

The  periods  as  we  see  differ  considerably,  the  Scottish  being  as  a  rule  shorter, 
and  the  question  naturally  arises  whether  a  claim  barred  in  one  country  can  form 
the  ground  of  action  in  the  other,  if  the  period  has  not  elapsed.  The  guiding  prin- 
ciple is  thus  laid  down  by  Lord  Brougham.  "Whatever  relates  to  the  nature  of  the 
obhgation  ad  valorem  contractus  is  to  be  governed  by  the  law  of  the  country  where 
it  was  made,  the  lex  loci.  AVhatever  relates  to  the  remedy  by  suits  to  compel  perform- 
ance, or  by  an  action  for  breach  ad  decisionem  litis  is  to  be  governed  by  the  lex  fori, 
the  law  of  the  country  to  whose  Courts  the  application  is  for  the  performance  or  for 
damages"  6).  Generally  with  regard  to  all  commercial  contracts  with  very  few  excep- 
tions the  period  relates  to  the  remedy,  and  must  be  settled  by  the  law  of  the  country 
where  the  action  is  brought.  Some  prescriptions  may,  however,  enter  into  the  contract 
ab  initio  and  define  its  duration,  the  only  well  marked  example  of  this  being  the  Scot- 
tish septennial  prescription  of  cautionary  obligations ;  in  this  the  surety  only  contracts 
to  be  bound  for  seven  years,  and  then  to  be  freed  from  his  obligations.  This  therefore 
apphes  to  any  Scottish  contract  of  cautionry,  entered  into  in  Scotland  and  sued 
on  in  a  foreign  country,  but  not  to  a  contract  of  suretyship  entered  on  elsewhere, 
and  sued  on  in  Scotland^). 

The  running  of  the  prescriptive  period  is  prevented  by  disabilities  and  interrup- 
tions, and  here  too  there  are  some  important  differences.  Of  the  English  statutory  dis- 
abilities minority  alone  is  a  disability  by  statute  in  Scotland.  In  England  to  be 
vaUd  as  a  plea  minority  must  exist  at  the  time  of  the  accrual  of  the  cause  of  action, 
and  when  once  the  statute  has  begun  to  run  nothing  can  stop  it.  But  in  Scotland 
minority  suspends  the  running  of  the  statute  only  while  it  actually  exists.  That  is 
to  say  the  years  that  have  elapsed  before  the  minority  (and  the  period  of  gestation 
if  it  exists)  are  counted  together  with  those  that  elapse  after  the  pursuer  has  attained 
the  age  of  twenty-one,  and  the  fuU  prescriptive  period  bars  the  action.  Minority 
is  not  deducted  in  actions  of  cautionry,  or  in  the  triennial  prescription  of  merchant's 
accounts''). 

In  England  coverture  and  insanity  are  statutory  disabilities  and  are  considered 
on  the  same  footing  with  minority;  in  Scotland  they  are  not  statutory,  and  could 
be  pleaded  as  disabihties  only  on  the  plea  of  nan  valens  agere,  which  is  only  admitted 
in  very  special  cases®). 

There  may  also  be  in  Scotland,  as  in  England,  judicial  interruption  to  save  the 
statute,  or  interrupt  prescription.  The  rules  in  Scotland  are  as  follows :  If  the  Writ 
of  Summons  be  merely  signetted  and  not  served  it  has  probably  no  effect  in  interrupt- 
ing prescription.  If  it  is  served  and  the  action  is  not  called,  it  is  current  for  seven  years, 
and  the  prescription  does  not  run  for  that  period ;  if  called  and  no  further  proceedings 
taken,  it  is  current  for  forty  years.  The  effect  of  citation  is  that  if  this  step  be  taken 
even  a  few  hours  before  the  close  of  the  prescriptive  period,  it  preserves  to  the  party 
suing  the  power  to  bring  his  action  until  the  effect  of  such  step  is  exhausted^). 

Either  fraud  or  a  trust  will  considerably  modify  or  prevent  the  operation  of 
prescription;  this  is  the  case  in  both  countries.  In  Scotland  no  misappHcation  of 
a  fund  or  non-f uKilment  of  a  trust  can  be  fortified  by  long  usage  so  as  to  form  a  defence 
to  an  action  for  enforcing  due  administration,  or  due  execution  of  the  trust^").  But 
with  regard  to  accoimts  between  guardian  and  ward,  though  English  Equity  looks 

1)  M.  10.  992. 

2)  1669  c.  9. 

3)  1695  c.  5. 

*)  1  BeU  Com.  331.    Ersk  37,  17.    Dick  Ev.  277. 

s)  Don  V.  Lipman  (1837)  3  Sch.  &  M.  L.  682.    5.  CC.  &  7  1. 

6)  Ersk  HI.  7,24;  1  Bell  Com.  358;  ScoM  v.^MaZe(1831)5W.  &S.  436;  ^/ea;anci!er  v.  Badenaoh 

(1843)  6D.  322. 

^)  Brodie-Imies,  Comparative  Principles,  329. 

8)  See  Murray  v.   WatUns,  62  L.  J.  N.   S.  796. 

°)  See  Mackay,  Practice  of  the  Court  of  Session. 
10)   Thain  v.   Thain,   18  R.   1196. 


BILLS  OF  EXCHANGE  ETC.  641 

on  this  as  a  trust  and  holds  that  no  lapse  of  time  will  prevent  the  ward  from  claiming 
an  account  and  restitution,  Scots  law  holds  all  accounts  between  tutors  and  curators 
and  their  respective  pupils  and  minors  to  be  satisfied  if  ten  years  have  elapsed  since 
the  close  of  the  guardianship  i). 

Particular  classes  of  contracts  are  variously  grouped  by  different  writers,  and 
the  English  arrangement  into  contracts  of  record,  specialty,  and  simple  contracts 
does  not  as  we  have  seen  hold  in  Scotland.  The  classification  adopted  in  Bell's 
Principles,  which  is  based  on  Roman  Law,  is  fairly  logical  and  exhaustive : 

1.  Sale  of  goods  (see  post,  Title  IX). 

2.  Contract  of  Hiring. 

3.  Contract  of  Loan. 

4.  Pledge  and  Deposit;  these  two  last  so  far  as  necessary,  will  be  treated  under 
the  head  of  Banking  (post.  Title  VI). 

5.  Contract  of  Mandate  and  Factory,  or  Agency  (see  Title  III). 
6,.  Cautionary  Obligations  (see  Guaranties  post  Title  VII). 

7.  Bills  of  Exchange  and  Promissory  Notes  (see  post  Title  V). 

8.  Affreightment. 

9.  General  Average  and  Salvage. 

10.  Contracts  of  Repairs  and  Furnishings  for  Ships. 

11.  Contracts  of  Bottomry  and  Respondentia. 

12.  Contracts  of  Insurance  (these  from  8  to  12  so  far  as  necessary  are  treated 
under  the  head  of  "Maritime  Law"  post,  Title  X). 

With  regard  to  2,  the  Contract  of  Hiring,  the  most  important  points  to  consider 
arise  under  Carriage,  as  to  which  see  Title  XII.  The  hiring  of  labour  does  not  come 
within  the  scope  of  this  work,  nor  does  the  hiring  of  land.  As  to  the  hiriog  of 
moveables  the  sole  point  of  divergence  important  enough  to  be  noticed  is  that  in 
Scotland  where  there  is  loss  total  or  partial  the  onus  probandi  is  laid  on  the  lessee  in 
whose  custody  the  thing  was  at  the  time. 

It  wiU  thus  be  seen  that  the  law  of  contracts  in  fact  runs  through  and  is  involved 
in  the  whole  of  Commercial  Law.  It  is  therefore  essential  under  this  Title  to  treat 
somewhat  fully  the  differences  between  the  theory  of  contractual  obligations  in 
England  and  Scotland  and  to  expand  and  illustrate  those  differences  in  the  succeeding 
Titles. 

Title  V.     Bills  of  Exchange,   Notes,   Cheques  and  other  Negotiable 

Instruments. 

In  spite  of  the  obvious  need  for  assimilating  the  law  with  regard  to  these,  which 
is  perhaps  greater  than  with  any  other  branch  of  the  law,  they  still  present  some 
pecuharities  in  Scotland  which  must  be  noted.  In  both  countries  their  (Mstinguishing 
privileges  are  two  in  number: 

1.  The  legal  title  to  the  property  represented  by  the  instrument  is  effectually 
transferred  by  the  dehvery  of  the  instrument;  in  other  cases  the  instrument 
is  merely  evidence  of  the  debt. 

2.  The  holder  if  he  has  taken  it  in  good  faith  has  a  title  independent  of  his  pre- 
decessor's title  and  free  from  all  defences  available  against  him. 

In  Scotland  corporations  may  contract  by  the  signatures  of  their  office  bearers 
or  agents  duly  appointed  for  the  purpose  and  therefore  the  technical  difficulty  which 
sometimes  arises  in  England  in  consequence  of  the  rule  that  corporations  can  only 
contract  under  their  common  seal  does  not  arise.  Local  authorities  in  Scotland  may 
issue  negotiable  instruments  under  the  provisions  of  the  Local  Government  Act 
(Scotland)  1894,  and  the  Local  Authorities  Loans  (Scotland)  Acts  1891  and  1893. 

With  regard  to  prescription  also  there  are  some  points  of  difference.  Thus,  the 
effect  of  the  lapse  of  six  years  is  not  to  destroy  the  remedy  by  action  as  it  would  be 
in  England,  but  to  destroy  the  special  character  of  the  bill  or  note  as  such,  and  leave 
it  merely  a  written  order  or  promise  to  pay  a  certain  sum.  The  debt  in  respect  of 
which  the  bill  or  note  was  given  remains  and  may  be  sued  for,  but  after  a  lapse  of 
six  years  the  proof  thereof  is  limited  to  a  writing  of  the  debtor  or  his  oath^).  The 
effect  of  interruption  of  the  prescriptive  period  on  bills  in  Scotland  is  not  so  clear 
as  it  is  in  England.    Whether  it  merely  enables  the  holder  of  the  bill  to  complete 

1)  1669  c.  10. 

2)  Blain  v.  Horn,  21  D.  45;  Eastern  v.  Hinshaw,  1  R.  23. 
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after  six  years  an  action  or  diligence  begun  before  {i.e.  preserving  the  right  only 
to  him  who  has  been  vigilant  enough  to  commence  proceedings  for  its  enforcement) 
or  whether  it  bars  the  statute  for  all  purposes  and  starts  a  new  period,  is  not 
yet  finally  clear,  though  the  mass  of  authority  is  in  favour  of  the  former  proposition^). 
For  all  negotiable  instruments  such  as  Deposit  Receipts,  Debentures,  Coupons, 
Stock  Certificates  to  Bearer,  Exchequer  Bills,  etc.,  it  may  be  assumed  that  the  laws 
of  England  and  Scotland  are  similar  for  all  practical  purposes^). 

Title  VI.    Banking. 

The  Scottish  banking  system  has  some  very  important  characteristics  of  its 
own  needing  careful  study,  and  these  cannot  be  understood  without  a  brief  glance 
at  the  history  of  banking  in  England  and  Scotland^).  Broadly  speaking  we  may  say 
that  the  anomalies  and  the  difficulties  of  English  banking  have  arisen  from  legis- 
lative interference,  the  success  of  the  Scottish  system  from  its  natural  development 
under  unfettered  conditions.  The  creation  of  the  Bank  of  England  was  due  to  the 
genius  of  a  Scotsman,  WilUam  Paterson  of  Darien  Company  fame*).  It  was  incor- 
porated in  1694  in  consideration  of  the  then  amount  of  its  capital  being  lent  to  Govern- 
ment at  8  per  cent,  interest;  naturally  monopoMes  were  granted  to  it,  and  onerous 
responsibilities  imposed  on  it.  These  might  have  been  withdrawn,  as  was  done  in 
Scotland  after  a  brief  period,  and  the  English  banking  system  placed  on  a  natural 
and  rational  footing  when  the  Bank  had  attained  a  sound  and  stable  position,  but 
the  poverty  of  successive  governments  made  them  the  creatures  of  their  powerful 
creditors,  and  kept  up  the  exclusive  privileges  of  the  Bank  of  England  long  after 
there  was  any  occasion  for  them,  and  produced  makeshift  legislation,  resulting  in 
the  creation  of  some  dozen  or  so  different  classes  of  banks,  each  subject  to  special 
provisions. 

In  1695  the  Scots  Parliament  established  the  Bank  of  Scotland,  with  a  certain 
monopoly,  and  certain  exclusive  privileges,  for  the  sake  of  giving  it  a  fair  chance 
as  a  new  experiment,  but  to  be  withdrawn  at  the  end  of  21  years.  Except  therefore 
for  a  few  diversities  introduced  by  Enghsh  statesmanship  the  Scottish  banks  have 
grown  up  from  the  beginning  unhampered  by  legislative  inequahties,  and  in  unfettered 
competition.    There  are  now  in  Scotland  three  classes  of  banks,  viz: 

1.  The  chartered  banks,  which  are  limited  by  the  charter  of  their  incorporation. 

2.  Chartered  banks  formerly  unhmited,  but'  now  registered  under  the  Companies 
Act  1879,  and 

3.  Banking   Companies    incorporated    and   registered   under   the   Companies 
Acts,  1862—18805). 

The  three  old  and  original  chartered  banks  are  The  Bank  of  Scotland  established 
under  special  Acts  of  Parliament,  The  Royal  Bank  of  Scotland,  and  the  British  Linen 
Bank ;  these  alone  do  not  put  the  word  "Limited"  after  their  names.  The  Commercial 
Bank  of  Scotland  Limited  and  the  National  Bank  of  Scotland  Limited  are  registered 
under  the  Companies  Act,  1879.  Of  the  others  the  North  of  Scotland  Bank  Limited 
is  now  amalgamated  with  the  Town  and  County  Bank  Limited,  and  the  others,  viz. 
the  Union  Bank  of  Scotland  Limited,  the  Clydesdale  Bank  Limited,  and  the  Cale- 
donian Bank  Limited,  now  taken  over  by  the  Bank  of  Scotland,  make  up  the  roU  of 
the  Scottish  Banks.  All  of  these  have  the  power  of  issuing  notes  and  carrjnng  on 
aU  types  of  business  usually  included  in  the  term  banking.  All  of  them  have  spread 
their  branches  over  Scotland  so  thoroughly  that  there  is  practically  no  district 
unprovided  for,  and  most  towns  have  at  least  three  or  four  representative  branches 
of  the  Scottish  banks.  Their  dealings  with  the  public  are  regulated  by  tariffs  drawn 
up  in  concert  and  adjusted  from  time  to  time  by  mutual  consent;  thus  there  is  prac- 
tical uniformity,  and  no  particular  reason  as  far  as  terms  are  concerned  why  a  cus- 
tomer should  favour  one  bank  rather  than  another.  The  competition  between  thein 
though  keen  is  therefore  on  absolutely  equal  terms,  and  unhampered  by  legislation. 

1)  M'Lachlanv.  Thomson,  9  Sh.  753;  Mainv.  Wilson,  1  D.  722;  Paxtonw.Forster,  4D.  1515; 
Ray  V.  Oampbell,  1 2  D.  1 028 ;  but  see  Milne's  Trustees  v.  Ormiston's  Trustees,  20  R.  1028,  indicating 
some  change  of  opinion  on  the  Bench. 

2)  On  the  whole  subject  of  negotiable  instruments  in  Scotland  see  Gloag  and  Irvine, 
"Rights  in  Security". 

^)  See  "History  of  Banking  in  Scotland",  A.  W.  Kerr. 
*)  "William  Paterson,  His  Life  and  Trials",  S.  Bannister. 
S)  Our  Scotch  Bank,  W.  Mitchell,  S.  S.  C. 
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But  while  English  banking  has  followed  the  financial  prosperity  of  the  country, 
and  become  (in  spite  of  crippling  legislation)  one  of  the  most  extensive  and  wonderful 
financial  organisations  in  the  world,  Scottish  banking  has  undoubtedly  created  the 
financial  prosperity  of  the  country,  developing  its  resources  till  from  almost  hopeless 
poverty  it  has  reached  its  present  state  of  prosperity. 

Space  will  not  permit  of  our  tracing  the  history  and  developments  of  Scottish 
banking.  We  can  only  mention  that  the  monopoly  of  the  Bank  of  Scotland  was  first 
broken  by  the  Royal  Bank  of  Scotland,  chartered  in  1727,  after  a  severe  struggle 
by  the  older  bank  to  retain  its  privileges,  both  having  the  right  of  isssuing  notes; 
and  in  the  following  year  the  Royal  Bank  introduced  the  now  well  known  and  distinc- 
tive feature  of  Scottish  banking  called  "Cash  Credits"^).  Scotland  at  that  time  was 
exceedingly  poor  and  many  industrious  and  capable  men  were  prevented  from  exercising 
their  powers  for  want  of  capital.  The  only  way  in  which  the  industry  and  intelligence 
of  the  country  could  be  fully  utilised  was  by  the  operation  of  credit  to  increase 
business.  The  urgent  necessity  then  was  some  system  of  lending  money  without 
tangible  security,  in  reliance  on  the  respectabihty  of  the  applicant,  guaranteed  by 
two  or  three  responsible  persons.  The  banks  had,  so  to  speak,  a  large  fund  of  credit 
which  was  not  exhausted  by  the  commercial  bills  then  in  circulation,  and  the  scheme 
of  cash  credits  was  devised  to  get  this  surplus  credit  into  circulation  for  the  benefit 
of  the  industries  of  the  country.  A  cash  credit  is  in  fact  an  inverse  drawing  account. 
It  is  a  drawing  account  on  which  the  customer  may  operate  precisely  as  if  it  were  an 
ordinary  accoimt,  only  instead  of  receiving  interest  on  the  daily  balance  at  his  credit, 
he  pays  interest  on  the  daily  balance  at  his  debit.  It  is  obvious  therefore  that  the 
system  has  the  advantage  that  a  trader  can  invest  the  whole  of  his  capital  in  his 
business,  and  yet  can  be  able,  on  proper  security  being  given,  to  draw  such  small 
sums  as  he  may  require  for  any  emergency,  paying  only  a  moderate  rate  for  the 
accommodation,  and  paying  only  for  the  amount  actually  drawn^).  The  security  is 
a  Cash  Credit  Bond  which,  proceeding  on  the  recital  that  all  the  grantors  have  ob- 
tained a  credit  for  a  specified  sum  with  a  particular  bank  in  the  name  of  one  of  their 
number,  they  bind  themselves  and  their  heirs  jointly  and  severally  to  repay  to  the 
bank  up  to  the  specified  sum,  such  sum  as  may  be  due  to  the  bank  on  the  account 
including  interest  3).  It  is  obvious  that  among  other  advantages  the  Cash  Credit  Bond 
directly  encourages  care  and  thrift  in  the  conduct  of  business,  since  a  man  pays 
only  for  the  exact  amount  of  accommodation  he  actually  has;  also  his  co-obligants 
naturally  keep  a  watchful  eye  upon  his  proceedings. 

On  account  of  the  poverty  of  Scotland  at  the  time  of  the  commencement  of 
banking,  as  now  understood,  the  chief  function  and  chief  benefit  of  the  banks  was  in 
lending  money,  with  or  without  tangible  security.  A  brief  consideration  of  the  secur- 
ities ordinarily  current  is  therefore  essential.  These  naturally  fall  under  heritable 
securities,  securities  over  moveables,  personal  securities  and  securities  over  ships, 
which  last  will  be  treated  under  the  head  of  "Maritime  Law"  (post  Title  X). 

With  regard  to  heritable  securities  the  Bond  and  Disposition  in  Security 
is  very  like  the  Enghsh  Mortgage*),  but  with  this  important  difference  as  regards 
banking,  that  it  cannot  be  made  available  as  a  security  for  any  further  sum  of  money 
to  be  advanced  upon  it  after  the  date  of  the  recording  of  the  Sasine^) .  Thus  the  Enghsh 
Mortgage  to  secure  a  debt  and  future  advances  has  not  a  precise  equivalent  in  Scot- 
land. It  is  a  common  practice  to  open  an  account  in  the  debtor's  name  with  reference 
to  the  loan  and  place  the  amount  contained  in  the  Bond  and  Disposition  in  Security 
to  the  credit  of  that  account,  then  to  draw  a  cheque  withdrawing  the  whole  amount 
and  place  it  to  an  accoimt  current,  the  loan  of  course  being  kept  inoperative^).  A 
certain  amount  of  inconvenience  is  naturally  caused  by  the  operation  of  this  rule  of 
law,  to  remedy  which  the  Credit  Bond  and  Disposition  in  Security  was  devised  and 
sanctioned  by  54  Geo.  Ill,  c.  137,  s.  12,  re-enacted  by  19  &  20  Vict.  c.  91,  s.  7,  whereby 
heritable  securities  may  be  given  for  cash  accounts,  or  for  the  rehef  of  cautioners  in 
cash  accounts,  on  condition  that  the  principal  sum  and  interest  to  become  due  under 


1)  See  MacLeod's  Theory  and  Practice  of  Banking. 

2)  Wallace  and  M'Niel,  Banking  Law. 

3)  For  form  of  Bond,  see  Juridical  Styles,  Vol.  II,  p.  380. 
*)  For  forms,  see  Juridical  Styles,  Vol.  I. 

»)  Dunbar's  Cra  v.  Abercrombie,  M.   1156;  2  Boss,  L.  C.  632. 
«)  Wallace  and  M'  Niel,  181, 
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the  bond  is  limited  to  a  certain  definite  sum  to  be  specified  in  the  security,  not  exceed- 
ing the  amount  of  principal  and  three  years'  interest  at  five  per  cent. 

Another  form  of  heritable  security  commonly  used  in  Scotland,  and  more  elastic 
than  either  of  the  foregoing  is  by  a  disposition  absolute  on  the  face  of  it,  but  qualified 
by  what  is  known  as  a  back  bond  or  back  letter,  from  the  debtor  to  the  creditor, 
accepted  by  the  latter,  and  stating  the  conditions  entitling  the  debtor  to  a  recon- 
veyance of  his  property,  which  may  be  that  the  debtor  shall  be  entitled  to  demand 
such  reconveyance  on  condition  of  repaying  everything  he  owes  the  creditor  at  the 
date  of  the  demand^).  Bythismeans  banks  can  safely  make  advances  to  their  customers 
so  long  as  a  safe  margin  of  security  is  left  over  the  heritable  property.  These  various 
devices  to  secure  the  banker  in  making  advances  to  a  customer  wilfing  to  pledge  his 
heritable  property  are  rendered  necessary  by  the  Scottish  system  of  land  laws,  which 
is  more  purely  feudal  than  that  of  England,  and  prior  in  date  to  any  idea  of  banking 
or  of  utihsing  the  land  as  a  fund  of  credit. 

The  English  equitable  mortgage  by  deposit  of  title  deeds  does  not  exist  in  Scot- 
land. Title  deeds  are  simply  regarded  as  moveables,  and  only  such  moveables  as 
would  fetch  a  price  in  open  market  are  the  subject  of  pledge.  Title  deeds  in  Scotland 
are  not  regarded  as  the  "sinews  of  the  land";  therefore  they  have  no  intrinsic  value, 
and  cannot  be  pledged  so  as  confer  a  right  of  possession  to  the  estate  which  could 
compete  with  that  of  the  creditor  who  has  acquired  his  right  from  the  pledgor  for 
valuable  consideration.  The  Court  of  Session  therefore  does  not  recognise  a  claim 
to  retain  title  deeds  in  security  for  a  loan  2).  Probably  however  a  banker  in  Scotland 
would  be  safe  in  making  advances  to  a  customer  against  the  deposit  of  title  deeds 
of  heritable  property  situated  in  England. 

As  to  securities  over  moveables,  these  maybe  divided  into  corporeal  and  incor- 
poreal as  in  England,  and  with  regard  to  the  latter  there  is  but  httle  difference  from 
the  law  of  England,  save  that  the  assignee  of  a  chose  in  action  can  in  Scotland  sue 
thereon  in  his  own  name 3).  But  with  regard  to  corporeal  moveables  it  is  to  be 
noted  that  the  familiar  Enghsh  bill  of  sale  is  not  available  in  Scotland.  Moveables 
in  the  possession  of  the  debtor  cannot  as  a  rule  be  made  the  subjects  of  security. 
There  is  no  process  whereby  the  furniture  in  a  man's  house  or  the  goods  in  his 
warehouse  can  be  assigned  so  as  to  constitute  a  good  and  vaUd  security,  so  long 
as  he  remains  in  ostensible  or  actual  possession  thereof.  Until  1893  advantage 
could  be  taken  of  the  Mercantile  Law  Amendment  (Scotland)  Act  1856,  s.  1  of  which 
declared  that  where  goods  were  sold  but  not  dehvered,  they  should  no  longer  be 
open  to  the  diUgence  of  the  seller's  creditors,  or  pass  to  his  trustee  in  bankruptcy*) ; 
this  in  practice  introduced  something  very  like  a  bill  of  sale  without  the  protection 
of  registration,  and  produced  many  inconveniences.  The  section  was  repealed  by 
the  Sale  of  Goods  Act,  1893.  Under  this  the  property  in  goods  sold  may  pass  to  the 
purchaser  without  delivery,  but  this  does  not  extend  to  any  transaction  in  the  form 
of  a  contract  for  sale  which  is  intended  to  operate  as  by  way  of  mortgage,  pledge, 
charge,  or  other  security.  Where  therefore  there  has  been  a  bona  fide  sale  out  and 
out  the  purchaser  can  assert  his  right  to  the  goods,  even  though  they  remain  in  the 
seller's  possession.  But  an  ex  facie  sale  not  followed  by  dehvery,  and  proved  to  have 
been  intended  as  a  security  only,  does  not  give  the  nominal  purchaser  any  right  to 
the  goods  on  the  bankruptcy  of  the  seller S).  Moveable  machinery  in  a  miU  may 
possibly,  it  is  thought,  be  made  the  subject  of  security,  while  remaining  in  the  posses- 
sion of  the  debtor,  but  the  matter  is  very  doubtful. 

The  kind  of  moveables  most  usually  made  the  subject  of  security  to  a  bank  are 
such  as  belong  to  the  debtor,  but  are  in  the  custody  of  a  third  person.  These  are 
transferred  by  means  of  a  dehvery  order.  Ii, 

The  forms  and  rules  of  dehvery  order  are  the  same  in  both  countries.  As  to 
incorporeal  moveables,  such  as  personal  bonds  for  payment  or  performance,  bonds 
of  caution,  bonds  of  guarantee,  bonds  of  rehef,  bonds  and  assignations  in  security 
of  any  kind,  decrees  of  any  court,  policies  of  assurance  of  any  assurance  company 

1)  National  Bank  v.   Union  Bank,  13  R.  at  409. 
«)   Christie  v.  Buxton,  12  D.   1182. 

>)   Pattisons'  Trustees  v.  Liston,  20  R.  806,  Liddell's  Trustee  v.  Warr  dk  Co,  20  R.  986. 
*)   Robertson  v.  Hall's  Trustee,  24  R.   120. 

S)  Transmission  of  Moveable  Property  (Scotland)  Act  (1862)  (25  &  26  Vict.  c.  85);see forms 
given  in  the  Act. 
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or  association  in  Scotland,  whether  held  by  parties  resident  in  Scotland  or  elsewhere, 
protests  of  bills  or  of  promissory  notes,  dispositions,  assignations,  and  other  convey- 
ances of  moveable  or  personal  property  or  effects,  translations,  and  retrocessions, 
and  probative  extracts  of  all  such  deeds  from  the  books  of  any  competent  court ; 
these  may  be  assigned  in  a  simple  and  effectual  manner  either  by  a  separate  writing, 
or  by  an  assignation  of  the  bond  or  conveyance  itself;  this  must  be  duly  stamped  and 
intimated,  the  essential  being  intimation ;  —  until  intimation  there  is  no  complete 
transference.  So  an  assignation  first  intimated  is  preferred  to  one  prior  in  date  but 
posterior  in  intimation.   There  are  two  ways  in  which  intimation  can  be  made: 

1.  By  a  notary  public  delivering  a  copy  certified  as  correct  to  the  person  to  whom 
intimation  has  to  be  made. 

2.  By  the  holder  of  the  assignation  or  any  person  authorised  by  him,  transmitting 
a  copy  thereof,  certified  as  correct,  by  post  to  such  person. 

Policies  of  life  assurance  are  often  assigned  in  security  to  a  bank,  the  assignation 
being  expressed  to  be  for  certain  good  and  onerous  causes  and  considerations.  This 
enables  the  bank  to  hold  the  pohcy  in  security  for  the  existing  debt  and  future  ad- 
vances i);  if  it  were  expressed  to  be  for  a  special  consideration,  or  specific  sum,  the 
bank  would  be  unable  to  hold  it  in  security  for  future  advances.  The  assignation  of 
a  pohcy  confers  no  right  on  the  assignee  till  notice  of  the  assignment  has  been  given 
in  writing  to  the  company  at  its  head  office.  The  date  of  notice  to  the  company 
regulates  the  priority  of  claims  2). 

The  assignations  in  security  of  shares,  debentures,  or  bearer  bonds  do  not  differ 
in  any  essential  feature  from  the  assignment  of  the  same  in  England. 

It  remains  to  notice  a  few  special  points  on  the  general  relation  between  a  bank 
and  its  customers,  wherein  the  law  and  practice  of  Scotland  differ  from  those  of 
England.  As  to  the  evidence  of  bank  books  —  in  both  countries  the  entries  for  the 
receipt  of  money  in  the  customer's  pass  book  duly  authenticated  by  the  bank  officials 
are  prima  facie  evidence  against  the  bank,  but,  apart  from  pass  books,  entries  in  a 
banker's  own  books  are  in  England  regarded  as  evidence  against  him'),  but  in  Scot- 
land a  customer  is  entitled  to  found  on  the  entries  contained  in  the  bank  books  to 
his  credit,  while  the  entries  to  his  debit  are  not  admissible  in  favour  of  the  bank. 
When  bank  books  are  called  for  as  productions  in  legal  proceedings  their  admissibility 
in  evidence  is  regulated  by  the  Banker's  Books  Evidence  Act,  1879,  which  appUes 
to  both  countries*). 

As  to  a  customer's  acceptances,  cheques  etc.,  there  is  practically  no  difference. 
But  with  respect  to  the  appropriation  of  payments  in  the  case  of  trustees,  if  a  trustee 
pays  trust  money  into  his  private  account  and  mixes  it  with  his  own,  afterwards 
drawing  cheques  on  the  mixed  fund,  he  is  presumed  in  England  to  be  drawing  his 
own  money  in  preference  to  the  trust  money,  and  in  the  event  of  his  death  or  ab- 
sconding the  beneficiary  or  cestui  que  trust  would  have  a  preferable  claim  on  any  sums 
in  the  banker's  hands  5).  But  in  Scotland  the  mixed  fund  in-  a  question  with  the  bank 
would  pass  to  his  creditors  unless  it  was  so  earmarked  in  his  bank  account  as  to  be 
clearly  traceable®). 

The  annual  balance  of  books  is  a  custom  both  in  England  and  Scotland,  and  the 
balance  to  the  debit  or  credit  of  the  customer,  with  the  interest  if  there  he  any,  is 
carried  to  a  new  account.  There  is  at  present  no  interest  allowed  in  Scotland  on  current 
accounts;  if  there  were  it  would  fall  to  be  added,  and  become  thenceforth  principal 
bearing  interest.  It  was  judicially  stated  that  "The  privilege  of  a  banker  to  balance 
the  account  at  the  end  of  the  year  and  accumulate  interest  with  the  principal  is  found- 
ed on  this  plain  groimd  of  equity  that  the  interest  should  then  be  paid,  and  because 
it  is  not  paid  the  debtor  thenceforth  becomes  debtor  in  the  amount  as  a  principal 
sum  itself  bearing  interest"^).  But  in  the  event  of  insolvency  the  bank  is  entitled 
to  go  back  to  the  balance  immediately  preceding  and  to  charge  interest  from  that 
dateS). 

1)  Nelson  v.  Gordon,  1  R.  1093;  Wylie  v.  Lochhead  v.  Hornaly  16  R.  908. 

2)  Forbes  v.  Bobh,  21  D.  79;  Borthwick  v.  Scotish  Widows  Fund,  2  M.  595. 

3)  Simon  v.  Inghan,  2  B.  &  C.  65. 

*)  British  Linen  Bank  v.   Thomson,  15  D.  314. 

fi)  Knatchbvll  v.  HaUett,  13  Ch.  D.  696. 

8)  Macadam  v.  Martina  Trs.,  11  M.  33. 

')  Per  L.  P.  in  Reddie  v.   Williamson,  1  M.  228. 

»)  Oilmour  v.  Bank  of  Scotland,  7  B.  734. 
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By  the  Pupils  Protection  Act,  1849^),  every  bank  wherein  money  shall  have 
been  lodged  on  behalf  of  pupils,  absent  persons,  and  persons  under  mental  inca- 
pacity is  bound  once  at  least  in  every  year  to  accumulate  the  interest  with  the 
principal  sum,  so  that  both  shall  thereafter  bear  interest  together  as  principal, 
and  this  appears  to  apply  to  all  moneys  lodged  under  authority  of  any  court  in 
Scotland,  or  with  reference  to  any  suit  in  Scotland. 

A  specially  distinguishing  feature  of  Scottish  banking  is  the  note  issue.  Formerly 
in  Scotland  the  power  of  issuing  bank  notes  was  looked  on  as  a  common  law  right, 
not  only  of  the  banking  corporations,  but  of  individuals,  and  limited  only  by  their 
credit  with  the  public.  Some  companies  issued  notes  for  ten  shillings,  five  shillings, 
and  less;  there  have  even  been  notes  for  a  penny.  But  by  the  Bank  Charter  Act 
18442),  and  the  Bank  Notes  (Scotland  Act  18453),  the  issuing  of  bank  notes  in  any 
part  of  the  United  Kingdom  was  confined  to  bankers,  and  by  s.  5  of  the  latter  Act 
it  was  enacted  that  all  bank  notes  to  be  issued  or  re-issued  in  Scotland  must  be  ex- 
pressed to  be,  under  certain  penalities,  for  payment  of  a  sum  in  pounds  sterling  without 
any  fractionai  parts  of  a  pound.  It  is  not  lawful  for  any  bank  in  Scotland  to  have 
in  circulation  upon  the  average  of  a  period  of  four  weeks  a  greater  amount  of  notes 
than  the  amount  of  its  authorised  issue  plus  the  amount  of  the  monthly  average 
of  gold  and  silver  coin  held  by  such  bank  at  its  head  office  or  principal  place  of  issue 
during  the  same  period  of  four  weeks*). 

It  is  to  be  noted  also  that  bank  notes,  whether  of  any  of  the  Scottish  banks  or 
of  the  Bank  of  England,  are  not  a  legal  tender  in  Scotland.  They  are  not  subject  to 
the  sexennial  prescription,  but  it  is  presumed  though  not  decided  that  they  are 
subject  to  the  long  negative  prescription. 

There  seems  no  doubt  that  the  characteristic  one  pound  note  has  been  of  enor- 
mous advantage  to  Scotland,  and  that  the  note  issues  founded  on  the  credit  of  the 
banks  gave  the  first  impetus  to  Scottish  trade,  enabling  the  banks  to  extend  their 
advances  in  proportion  to  the  wants  of  the  people.  The  increase  of  national  wealth 
would  render  the  note  issues  less  absolutely  necessary,  but  the  people  continued  to 
use  the  notes  practically  as  much  as  ever.  The  banks  extended  their  operations 
into  coimtry  districts,  which  they  could  only  do  by  means  of  note  issues. 

We  may  therefore  say  that  the  chief  characteristics  of  Scottish  banking  by  means 
of  which  its  unique  position  has  been  won  and  by  means  of  which  it  has  been  so 
largely  influential  in  developing  the  wealth  and  securing  the  prosperity  of  the 
country  are  its  system  of  note  issues  and  of  cash  credits  and  its  frank  recognition  of 
the  principle  of  granting  advances  in  proper  cases  and  utiUsing  its  credit  for  the 
support  of  Scottish  trade  and  industry.  It  has  thus  developed  in  accordance  with 
the  national  character  unhampered  by  legislation  or  by  any  political  considerations. 

Title  VII.     Stock  Exchange. 

There  is  only  one  point  of  difference  between  England  and  Scotland  that  need 
be  noted,  which  is  that  with  regard  to  the  members  the  cardinal  feature  in  England, 
viz;  the  division  into  brokers  and  jobbers  is  known  only  in  London,  and  is  not  re- 
cognised in  Scotland.  Apart  from  this  the  Stock  Exchange  Rules,  the  obligations 
and  rights  of  brokers,  and  their  relation  to  customers,  are  in  aU  essential  points 
identical,  and  English  cases  are  usually  the  ones  quoted  in  any  stock  exchange  case 
in  the  Court  of  Session. 

Title  VIII.     Guaranties. 

As  we  have  seen  the  Scottish  analogue  of  this  is  the  Contract  of  Cautionry^); 
the  obligation  being  that  on  failure  of  the  principal  to  perform  an  act  the  cautioner 
will  do  so.  At  one  time  cautionary  obhgations  were  purely  gratuitous,  and  a  cautioner 
could  not  legally  stipulate  for  any  reward,  but  this  would  not  be  so  held  now^).  Most 
of  the  differencies  and  discrepancies  between  EngUsh  guaranty  or  suretyship  and 
Scottish  cautionry  were  done  away  with  by  the  Mercantile  Law  Amendment  (Scot- 

1)  12  &  13  Vict.  c.  51. 

2)  7  &  8  Vict.  u.  32. 

3)  8  &  9  Vict.  u.  38. 

*)  12  Geo  II,  c.  72,  s.  39. 

«)  Ante  p.  639. 

*)  This  is  proved  by  legal  recognition  of  bonds  of  guarantee  associations. 
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land)  Act,  18561).  Thus  though  formerly  cautionary  obligations  might  in  some  cases 
in  Scotland  be  made  verbally  and  the  contract  was  not  considered  as  Uterarum,  yet 
now  by  s.  6  of  the  Act  writing  is  essential.  In  the  case  of  a  cautioner  to  or  for  a  firm, 
he  is  discharged  by  any  change  in  the  firm;  this  was  provided  by  s.  7  of  the  Act,  re- 
pealed and  re-enacted  in  a  more  drastic  form  by  the  Partnership  Act,  1890  (53  &  54 
Vict.  c.  39).  Formerly  in  Scotland  a  cautioner  was  entitled  to  have  the  principal 
debtor  compelled  by  legal  process  to  perform  his  obligation  so  far  as  the  creditor 
could  enforce  it.  This  was  called  the  benefit  of  discussion,  but  by  s.  8  of  the  Act  the 
right  is  taken  away  and  the  law  assimilated  to  that  of  England.  By  Scottish  Common 
Law  a  surety  on  pajmient  is  entitled  to  have  an  assignment  of  the  security.  In  this 
case  it  was  the  English  Mercantile  Law  Amendment  Act,  1856,  that  assimilated  the 
English  law  to  the  common  law  of  Scotland. 

Prior  however  to  the  Mercantile  Law  Amendment  Acts  in  both  countries  the 
principles  of  the  law  of  guaranty  were  very  nearly  identical^).  Yet  there  still  remain 
some  distinctions  which  need  attention,  all  the  more  so  from  the  close  similarity. 
It  must  always  be  borne  in  mind  that  the  contract  is  strictly  an  accessory  one ;  it  is 
not  an  independent  obligation,  but  is  strictly  conditional  on  the  failure  of  the  principal 
debtor  to  fulfil  his  bargain ;  therefore  it  follows  that  there  must  be  a  principal  debt 
or  obligation  to  which  the  cautioner's  obligation  is  accessory.  It  is  clear  also  from 
this  principle  that  if  the  leading  obligation  be  nuU  the  cautioner's  obligation  fails  also. 
It  does  not  however  foUow  necessarily  that  the  principal  debt  must  be  exigible  at 
law.  Following  in  this  instance  the  Roman  Law  it  is  held  in  Scotland  that  it  is  a 
sufficient  foundation  for  the  cautioner's  obligation  that  the  principal  debtor  should 
be  bound  by  a  natural  obligation,  i.e.  morally  though  not  legally^).  So  a  contract 
by  a  minor  who  has  curators  without  their  consent,  or  by  a  married  woman  without 
her  husband's  consent*),  though  not  enforceable  at  law,  are  both  good  as  a  foundation 
for  a  cautionary  obligation. 

There  are  certain  benefits  and  legal  peculiarities  about  the  contract  of  cautionry 
(the  sexennial  prescription  for  instance)  making  it  very  essential  to  know  for  certain 
whether  a  contract  is  one  of  cautionry  or  not,  and  to  distinguish  it  from  other 
forms  of  contract  that  are  somewhat  like,  such  as  independent  obligations ;  thus  if 
two  come  into  a  shop  and  one  buys  and  the  other  to  get  him  credit  promises  the  seller 
"ifhedoesnotpayyoul  will' '  this  is  a  guarantee ,  it  must  be  in  writing  and  it  prescribes 
in  seven  years  in  Scotland;  but  if  he  says  "I  will  see  you  paid"  with  no  condition, 
this  is  an  independent  contract s).  Again  if  the  cautioner  by  undertaking  his  obUga- 
tion  exonerates  the  principal  debtor  or  extinguishes  the  debt  this  is  not  cautionry, 
it  is  novation  in  Scotland.  So  a  contract  of  indemnity  is  not  a  cautionary  obligation. 
Again  the  contract  of  a  del  credere  agent  is  like  but  not  similar  to  a  contract  of  caution- 
ry. A  mandate  to  lend  money  or  give  credit  was  considered  by  some  of  the  older 
institutional  writers  to  be  a  contract  of  cautionry^).  But  the  more  modern  view 
seems  to  be  that  as  between  the  so-caUed  cautioner  and  the  creditor  a  regular  contract 
of  mandate  is  an  independent  and  not  an  accessory  contract,  and  consequently  not 
cautionary''). 

The  classes  of  cautionry  are  distinguished  according  as  the'^creditor  is,  or  is 
not,  a  party  to  the  contract,  or  where  there  is  no  express  contract,  but  a  primary  and 
secondary  obligation  for  the  same  debt,  as  in  the  case  of  bills  of  exchange.  There  is 
no  practical  difference  between  the  laws  of  England  and  Scotland  as  to  these. 

With  regard  to  the  capacity  to  contract  cautionary  obHgations  —  this  is  in  both 
countries  the  same  as  the  capacity  to  enter  into  any  other  kind  of  personal  obligation, 
but  is  applied  with  greater  strictness.  The  differences  in  this  respect  between  the  laws 
of  England  and  Scotland  are  to  be  noted,  especially  with  regard  to  the  two  cases 
of  married  women  and  infants.  In  Scotland  at  Common  Law  a  married  woman 
is  incapable  of  being  a  cautioner^),  even  though  she  has  a  separate  estate,  and  this 

1)  19  &  20  Vict.  o.  60. 

2)  Per  Lord  Eldon  in  Grant  (1818)  6  Dow's  App.  at  p.  252. 

3)  Ersk.  Inst.  Ill  3,  64. 
*)  Buchanan,  6  S.  986. 

6)  Birkmyr  v.  Darnell,  1.  Sm.  L.  C.  10  Ed.  287,  approved  and  followed  by  Court  of  Session  ia 
Selkirk  {Stevenson's  Tr.),  33  S.  L.  B.  503. 
«)  Ersk.  Inst.  Ill  3.  61. 
')  Lord  M'Laren's  Note,  Bells  Com.  1401. 
8)  Biggart  v.  City  of  Olasgow  Bank,  6  B.  470. 
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is  still  the  case  notwithstanding  the  Married  Women's  Property  (Scotland)  Act 
18811).  A  minor  who  has  no  curators  or  who  acts  with  the  consent  of  his  curators 
may  he  a  cautioner,  but  after  he  attains  21  he  can  reduce  the  obUgation  within 
four  years  on  the  ground  of  minority  and  lesion,  i.  e.  that  he  was  damaged 
thereby,  and  the  presumption  of  lesion  will  be  much  more  readily  entertained  in  the 
case  of  a  cautionary  obhgation  than  on  any  other  2). 

As  to  the  form  of  the  contract  under  the  EngUsh  Statute  of  Frauds,  or  the  Scot- 
tish Mercantile  Law  Amendment  Act  —  this  may  be  by  any  writing  which  imports 
a  promise  by  one  party  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
who  is  Uable  in  the  first  instance.  The  law  looks  not  so  much  to  the  form  as  to  the 
real  intention.  There  must  be  offer  and  acceptance  and  the  two  parties  must  agree 
ad  idem.  But  with  regard  to  the  proof  of  the  contract  there  seems  to  be  a  little  diver- 
gence. For  the  tendency  of  the  Scots  Law  has  undoubtedly  been  to  insist  on  much 
greater  solemnity  than  has  been  the  case  in  England,  and  in  practice  it  has  become 
the  general  rule  to  require  that  the  writing  should  be  either  holograph,  or  authenti- 
cated according  to  the  terms  of  the  old  Statutes.  The  Mercantile  Law  Amendment 
(Scotland)  Act  simply  necessitated  that  any  writing  constituting  a  cautionary  oblig- 
ation shall  be  in  writing  and  subscribed  by  the  person  undertaking  the  obligation, 
but  it  does  not  decide  whether  in  any  given  case  the  signature  is  enough,  or  whether 
it  needs  to  be  probative  in  the  old  Scottish  sense.  This  therefore  must  be  settled  by 
the  rules  in  force  before  the  Act.  The  question  is  whether  the  writing  is  required  for 
the  purpose  of  proof  or  as  a  matter  of  solemnity.  There  are  undoubtedly  weighty 
authorities  on  both  sides 3).  But  for  our  present  purpose  there  is  no  need  to  consider 
the  question,  for  in  all  mercantile  guaranties  a  writing  signed  merely  by  the  guarantor 
or  his  agent  is  sufficient  being  in  re  mercatoria;  also  if  there  has  been  rei  interventus, 
that  is  to  say  if  the  contract  has  been  acted  on  in  an  unequivocal  way  by  the  cre- 
ditor, it  is  binding  though  not  authenticated  in  the  statutory  manner.  The  provisions 
of  s.  6  of  the  Mercantile  Law  Amendment  (Scotland)  Act  are  practically  the  same  as 
those  of  the  EngUsh  Statute  of  Frauds  and  Lord  Tenterden's  Act,  and  the  intention 
was  undoubtedly  to  assimilate  the  law  of  the  two  countries ;  the  English  decisions 
are  therefore  appUcable*).  In  England  it  has  been  held  that  the  names  or  a  sufficient 
description  of  the  contracting  parties  must  appear  ex  facie  of  the  document^),  but 
in  Scotland  a  guaranty  is  not  void  by  reason  of  the  creditors  not  being  named  8). 
It  is  sufficient  if  the  writing  be  signed  by  the  person  to  be  charged  or  his  agent,  and 
parol  evidence  is  admissible  to  prove  that  the  surety  really  signed  the  document  and 
in  what  capacity  he  signed  it.  Therefore  if  the  document  be  neither  holograph  nor 
tested  according  to  Scottish  law  and  practice  the  creditor  must  be  prepared  to  prove 
the  genuineness  of  the  signature  and  that  it  was  adhibited  to  the  document  as  it 
stands''). 

The  conditions  precedent  to  a  cautioner's  liability,  whether  under  the  agreement 
or  impUed  by  law,  and  the  extent  of  the  cautioner's  liability,  may  be  taken  to  be 
practically  the  same  in  both  countries  and  therefore  need  no  special  comment. 
Reference  may  be  made  to  what  has  been  said  on  English  law  on  this  subject.  As 
to  the  rights  and  privileges  of  cautioners  the  chief  of  these  by  Scottish  Common 
Law  are  the  heneficium  ordinis,  known  as  the  benefit  of  discussion  (now  taken  away) 
and  the  heneficium  divisionis.  That  is  when  several  cautioners  are  bound  conjunctly 
for  the  debtor,  each  of  them  is  in  the  first  instance,  and  so  long  as  his  co-cautioners 
are  solvent,  liable  only  for  his  own  pro  rata  share  of  the  debt^).  But  in  what  is  termed 
an  improper  cautionary  obUgation,  where  the  cautioners  are  bound  as  debtors  them- 
selves, conjunctly  and  severally  with  the  principal  debtor,  there  is  no  heneficium 
divisionis  and  the  creditor  may  go  against  any  one  of  the  cautioners  for  the  whole 
debts). 


1)  Jackson  v.  McDiarmid,  19  R.  528. 
«)  Stair  I     6,  44;  BeU  Com,  I  135. 

3)  See  for  example,  Dickson  on  Evidence,  a.  600  (3);  Bell's  Pr.  s,  249;  Lord  M'Laren's  Note, 
Bell's  Com.  I  407. 

*)  Per  Lord  Blackburn  in  Walkers  Tra.,  7  R.  (H.L.)  85. 

5)  Williams,  29  L.  J.   Q.  B.  1. 

6)  Clapperton,  8  R.   100  4. 

')  Wylie  <fc  Lochhead  v.  Horruby,  16  R.  907. 
8)  Ersk.  Ill,  3,  63;  Bell  Pr.  s.  267. 
»)  Richmond,  9  D.  633. 
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The  case  of  bankruptcy  of  any  of  the  parties  requires  notice.  If  one  of  the  cau- 
tioners is  bankrupt,  the  debtor  and  other  cautioners  being  solvent,  the  creditor  can 
if  he  pleases  rank  on  the  estate  of  the  bankrupt  creditor  for  the  full  amount  of  the 
debt  if  it  is  an  improper  cautionary  obUgation  {vide  supra)  or  for  the  bankrupt's 
proportional  share  if  it  is  a  proper  obligation,  i.e.  if  the  cautioners  were  bound  simply 
as  cautioners  and  not  as  principal  debtors^).  If  the  principal  debtor  is  bankrupt 
and  all  the  cautioners  are  solvent  the  creditor  may  rank  on  the  bankrupt's  estate 
for  the  whole  debt  and  claim  the  balance,  after  the  payment  of  the  final  dividend, 
from  the  cautioners  2).  When  the  principal  debtor  and  some  of  the  cautioners  are 
bankrupt  and  the  other  cautioners  are  solvent  the  creditor  may  either  rank  for 
the  whole  debt  on  each  of  the  bankrupt  estates  and  recover  what  he  can,  claiming 
only  the  balance  from  the  remaining  solvent  cautioners  *)  or  he  may  recover  the  whole 
debt  from  the  solvent  cautioners  and  leave  them  to  claim  what  they  can  from  the 
principal  debtor  and  the  solvent  cautioners*).  Where  the  principal  debtor  and  all  the 
cautioners  are  insolvent  the  creditor  has  a  right  to  rank  for  the  whole  debt  on  the  estate 
of  each  of  the  bankrupts  5).  The  obligation  of  the  cautioner  may  be  brought  to  an 
end  by  direct  discharge;  by  the  fulfilment  of  the  contract;  by  the  cautioner's 
revocation  of  his  obligation  and  with  regard  to  this  there  is  a  difference  between 
the  laws  of  England  and  Scotland  in  the  case  of  caution  or  guarantee  for  the  due 
performance  by  an  official  of  the  duties  of  his  office.  For  in  Scotland  a  cautioner 
of  this  description  may  put  an  end  to  his  obligation  on  giving  reasonable  notice  to 
the  employer  or  creditor,  of  course  taking  care  to  have  his  bond  delivered  up  to 
him  or  cancelled®),  but  in  England  where  a  continuing  relationship  is  constituted  on 
the  faith  of  a  guaranty  there  is  reason  for  holding  that  the  guaranty  cannot  be  an- 
nulled during  the  continuance  of  the  relationship'').  The  obligation  may  also  be  brought 
to  an  end  by  the  death  of  the  principal  debtor  or  of  the  creditor ;  by  any  act  of  the 
creditor  injurious  to  the  cautioner;  by  the  alteration  of  the  contract  by  the  creditor 
or  by  the  creditor  giving  time  to  the  principal  debtor  or  releasing  the  principal 
debtor  or  a  co-cautioner,  or  giving  up  or  losing  securities.  All  of  these  are  practically 
similar  to  the  same  causes  of  discharge  in  England. 

The  septennial  prescription  of  cautionary  obUgations  has  already  been  men- 
tioned. It  only  remains  to  show  the  exceptions  to  the  Act,  the  cases  that  is  where 
reUef  on  a  cautionary  obligation  is  not  barred  after  the  lapse  of  seven  years,  such  as 
bonds  of  caution  in  any  sort  of  judicial  proceeding^),  in  a  confirmation^),  a  composi- 
tion contractio),  a  marriage  contract^i),  a  contract  ad  factum  prestandum^^),  for  the 
faithful  discharge  of  an  office^^),  a  bond  of  reUefi*)  or  corroboration i^)  or  a  cash  credit 
bond!®)  or  an  action  for  relief  by  one  cautioner  against  another^'). 

Title  IX.    Sale  of  Goods. 

The  Sale  of  Goods  Act  189318)  was  intended  to  codify  and  assimilate  the  law  of 
the  United  Kingdom.  There  are  stiU,  however,  some  important  differences  between 
the  laws  of  England  and  Scotland,  in  spite  of  the  wide  changes  introduced  thereby 
into  the  law  of  Scotland.  It  will  perhaps  be  simplest  to  notice  those  sections  only 
of  the  Act  wherein  a  difference  occurs,  assuming  that  otherwise  the  laws  are  similar. 


1)  Bell  Com.  I.  368;  Oarden  v.  M'lver,  22  D.  1190. 

2)  Hamilton  v.  CutKbertson,  494. 

3)  Martin's  Trustees  v.  Robertson's  Jud.  Factor,  20  R.  72. 
*)  Bell  Com.  I.  371. 

6)  Boyal  Bank  of  Scotland,  8  R.  805,  at  817. 
8)  BeU  Com.  I,  384. 

')  Lloyds  V.  Harper,  16  Ch.  D.  290,  at  306. 
«)  M'Kinlay  (1781)  Mor.  2154. 
»)  Oallie,  15  S.  647. 
i")  CutKberUon,  2  Sh.  292. 

11)  Stewart,  Mor,  110  10. 

12)  Robertson,  ib. 

15)  Bremner,  Bell's  App.  280. 
1*)  Bruce,  Mor.   11033. 

16)  Scot,  Mor  11012. 

i«)  Alexander,  6  D.  322. 
")  Forbes,  Mor  11014. 
18)  56  &  57  Vict  0.  71. 
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Goods  now  in  Scotland  pass  not  only  by  delivery,  as  formerly,  but  by  contract, 
if  that  was  the  intention  of  the  parties^).  By  sec.  2  a  minor  is  bound  to  pay  for  neces- 
saries sold  to  him,  but  in  Scotland,  if  the  goods  are  suitable  to  his  condition,  the  seller 
need  not  enquire  whether  they  are  otherwise  suppHed^).  Sec.  8  so  far  as  it  authorises 
the  fixing  of  a  reasonable  price  alters  the  previous  law  of  Scotland,  under  which  a 
fixed  price  was  an  essential  onsale^);  also  proof  of  the  payment  of  the  price  differs, 
for  in  Scotland  parol  evidence  is  only  competent  in  ready  money  transactions  or 
where  the  amount  is  under  £  8, 6, 8 ;  in  all  other  cases  written  evidence  only  is  permitted*). 
In  sect.  11  (2)  where  the  seller  fails  to  perform  a  material  part  of  the  contract  the 
buyer  in  Scotland  is  in  a  better  position  now  under  the  Act  than  the  buyer  in  England, 
for  he  has  his  choice  of  two  remedies;  he  may  keep  the  goods  and  claim  damages, 
or  he  may  reject  the  goods  and  rescind  the  contract.  The  latter  alternative,  which 
arises  under  the  common  law  of  Scotland  and  is  not  affected  by  the  Act,  does  not 
exist  in  England^). 

Sections  16  to  26  deal  with  transfer  of  property,  risk,  and  title;  —  as  to  these 
subjects  the  wide  changes  introduced  by  this  Act  into  the  law  of  Scotland  have  already 
been  noticed,  and  the  full  effect  of  them  is  not  even  yet  clear.  The  old  law  Avas  based 
on  the  maxim  that  the  property  in  moveables  is  presumed  from  possession.  There 
was  thus  no  room  for  the  doctrine  of  reputed  ownership,  save  between  competing 
owners  neither  of  whom  has  a  valid  independent  title.  Where  reputed  ownership 
was  recognised  it  created  a  right  in  favour  of  the  creditors  of  the  possessor  not  affected 
by  proof  of  a  latent  contrary  right. 

This  whole  question  of  the  passing  of  the  property  in  goods  without  the  transfer 
of  actual  possession  and  of  reputed  ownership  is  exceedingly  difficult,  and  involves 
considerable  differences  between  the  laws  of  England  and  Scotland  which  are  far 
from  being  satisfactorily  settled  yet.  In  one  case  in  Scotland  before  the  Act  of  189S 
it  was  stated  from  the  Bench  that  "the  doctrine  of  reputed  ownership  is  no 
longer  of  much  importance"*).  But  since  the  Act  it  has  been  seriously  considered 
whether  the  statutory  reputed,  ownership,  which  has  for  centuries  been  part  of  the 
law  of  England,  should  not  be  extended  to  Scotland.  Again,  as  we  have  seen,  a  transfer 
of  property  without  transfer  of  possession  does  not  apply  to  any  transaction  intended 
to  operate  as  a  security.  But  the  law  on  this  subject  cannot  be  said  to  be  at  all  well 
settled  even  yef).  In  England  a  security  over  goods  of  which  the  pledgor  retains 
possession  is  protected  by  stringent  conditions  as  to  registration  under  the  BiUs  of 
Sale  Acts,  which  do  not  apply  to  Scotland. 

There  is  a  peculiarity  in  the  case  of  unfinished  ships.  In  England  the  property 
in  these  may  pass  to  a  lender  of  money  on  the  security  of  the  ship,  without  being 
taken  from  the  stocks,  and  with  no  dehvery  and  no  registration 8).  This  was  considered 
to  be  the  original  law  in  Scotland  also  8)  but  now,  since  the  repeal  of  the  M.  L.  (Scot- 
land) Amendment  Act,  1856,  no  effectual  security  can  be  given  over  a  ship  without 
actual  change  of  possession.  With  regard  however  to  absolute  transfer,  not  for 
security,  it  is  now  quite  clear  that  by  the  law  of  Scotland  if  people  choose  so  to  con- 
tract they  can  pass  the  property  in  a  thing  which  is  being  sold  without  dehvery. 
There  is  not  the  sUghtest  difficulty  in  so  framing  a  contract  if  it  is  wished  as  between 
the  shipbuilder  and  the  person  who  is  buying  the  ship,  that  the  property  in  a  gradually 
constructed  ship  shall  be  held  to  pass  at  certain  stages,  but  if  so  it  must  be  clearly 
saidio). 

The  seller's  duty  of  dehvery  and  the  buyer's  duty  of  acceptance  and  payment 
are  now  under  the  Act  identical  in  England  and  Scotland,  save  only  that  as  regards 
quahty  if  the  buyer's  option  of  rejection  is  properly  exercised  the  result  is  the  same 
as  if  the  seller  had  failed  by  non-deUvery.  He  has  dehvered  something,  but  not  the 

1)  Sec.  1 J  James  Laing  «fc  Sons  Ltd  v.  Barclay  Curie  &  Go  Ltd  [1908]  S.  C.  (H  of  L)  1. 
")  Ersk.  I  7.  33.   In  England  he  must  take  his  risk,  Barnes  v.  Toye,  13  Q.  B.  D.  410.   The 
word  "Minor"  is  misleading. 

3)  Stair  I,  U,  1;  Ersk  III,  3,  4;  Bell  Com.  461. 
*)  See  Report  of  Mercantile  Law  Commission  (1865)  2d  Report  p.  7  (5). 
*)  See  Louttit's  Trustees,  19  R.  791,  for  comment  on  Actio  Quanti  Minoris. 
«)  Robertsons,  9  R.  772. 

')  See  Brown,  Sale  of  Goods  Act,  276  et  seq. 
«)  Ex  p.  Hodgkin,  L.  R.  20  Eq.  746. 
•)  Sampson,  Mor.  14204. 
1")  Per  Lord  Dunedin  in  James  Laing  <h  Sons  Ltd  v.  Barclay  Curie  dk  Co  Ltd.  [1908]  S.  C.  72. 
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article  contracted  for,  and  the  buyer's  remedy  is  in  damages  for  non-delivery,  not  for 
breach  of  warranty^).  As  to  instalment  deliveries^),  e.g.  in  supplies  of  iron  or  coal, 
see  Brown  on  the  Sale  of  Goods  Act,  p.  148,  et  seq.  One  restriction  on  the  alternative 
remedies  of  the  seller  in  Scotland  must  be  noted.  When  the  property  in  the  goods 
has  not  passed  and  the  price  is  not  payable  on  a  day  certain  irrespective  of  delivery, 
the  seller  has  only  the  remedy  of  damages  under  the  Act*) ;  previously  he  had  the  option 
of  suing  for  the  price  so  long  as  he  could  offer  the  goods,  or  retaining  the  goods  and 
claiming  damages*).  If  the  property  has  passed  he  may  either  sue  for  the  price, 
or  retain  the  goods  and  sue  for  damages  5). 

In  Scotland  the  Act  retains  the  previously  existing  right  of  the  seller  to  recover 
interest  on  the  price^).  This  does  not  exist  in  England  unless  the  contract  was  in 
writing  and  the  price  payable  at  a  certain  time'').  The  Scots  law  proceeds  on  an 
impUed  agreement  by  the  person  in  default  to  pay  for  the  use  of  the  money  improperly 
retained  by  him 8). 

If  the  buyer  elects  to  accept  goods  he  might  have  rejected,  and  only  to  claim 
damages,  he  may  in  an  action  for  the  price  of  the  goods  be  required  in  the  discretion 
of  the  Court  to  consign  or  pay  into  Court  the  price  or  a  part  thereof  or  to  give  other 
reasonable  security  for  due  payment.  This  is  an  important  safeguard  in  Scotland. 
In  both  countries  it  is  a  common  fraud  to  retain  the  goods,  and  set  up  breach  of  war- 
ranty against  an  action  for  the  price. 

The  landlord's  right  of  hypothec  or  sequestration  fotrent  in  Scotland  is  specially 
retained  9).  This  should  be  kept  in  view  in  any  dealings  regarding  moveables  which 
belong,  or  may  have  belonged,  to  a  tenant  in  Scotland.  Hypothec  is  defined  as  "a 
real  security  over  a  particular  class  of  subjects  allowed  to  remain  in  the  possession  of 
the  debtor".  Herein  it  differs  from  lien,  in  which  it  is  essential  that  the  thing  over 
which  the  security  exists  should  be  in  the  possession  of  the  creditor.  In  England 
the  only  example  of  this  type  of  security  is  the  bottomry  and  respondentia  bond,  in 
Scotland  there  are  several  imphed  by  law,  whereof  the  landlord's  security  for  his 
rent  over  the  tenant's  moveables  is  one.  A  buyer  in  Scotland  should  therefore  make 
sure  that  no  claim  for  hypothec  attaches  to  the  goods.  Formerly  this  hypothec 
attached  to  every  species  of  tenancy,  but  by  the  Hypothec  Abolition  (Scotland)  Act 
188010)  hypothec  was  aboHshed  on  agricultural  lands,  though  still  retained  on  urban 
property  11).  It  extends  over  all  moveables  brought  on  to  the  premises  i^)  e.g.  household 
furniture,  the  goods  for  sale  in  a  shop,  and  the  moveable  machinery  and  stock  in 
trade  of  a  manufactory.  Bills,  cash,  notes,  and  ordinary  wearing  apparel  are  exempt  i^). 
Sale  and  delivery  excludes  the  right  of  the  landlord.  Sale  without  dehvery  under 
the  Sale  of  Goods  Act  passes  the  property,  but  passes  it  subject  to  the  landlord's 
hypothec  in  urban  properties.  This  should  always  be  kept  in  view  in  dealing  with 
goods  in  Scotland.  With  regard  to  goods  hired  by  the  tenant  the  law  is  far  from 
certain  and  the  decisions  are  conflicting.  This  branch  of  the  subject  is  too  intricate 
for  discussion  here.  The  landlord  may  make  his  hypothec  effectual  by  retaining 
the  goods  on  the  premises;  or^*)  attaching  them  by  sequestration;  a  buyer  therefore 
who  purchases  without  taking  dehvery  is  exposed  to  this  risk. 

Finally  it  is  to  be  noticed  that  the  Sale  of  Goods  Act  does  not  apply  to  incorporeal 
moveables,  such  e.g.  as  debts,  and  other  rights  of  action,  shares  in  a  private  partner- 
ship, shares  or  stock  in  a  pubhc  company,  and  rights  connected  with  patents,  copy- 
rights, and  trade-marks;  with  regard  to  these  therefore  the  old  Scots  law  as  existing 
before  the  Act  still  apphes. 

There  is  still  therefore  a  considerable  difference  between  the  laws  of  England 

1)  That  is,  his  remedy  falls  under  sec.  51,  not  sec.  53. 

2)  Sec.  31. 

3)  Sec.  50. 

*)  BeU  Com.  I.  472. 

6)  Sees.  49  &  60. 

8)  Sec.  49  (3). 

')  Mayne,  Damages,  5th  Ed.  162;  Bell  Com.  I,  692,  694. 

«)  Sec.  69. 

»)  Sec.  61  (6). 

10)  43  Vict.  c.  12. 

11)  An  urban  lease  is  one  in  which  the  rent  is  mainly  paid  for  buildings;  Ersk.  II  9,  6. 
1*)  Inveeta  et  iUata. 

13)  Bell  Pr.   1276. 
1*)  18  D.  1. 
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and  Scotland  in  regard  to  incorporeal  moveables  important  enough  to  need  a  brief 
summary  in  this  place.  Sale  of  these  subjects  is  equivalent  to  the  English  "agreement 
to  sell" ;  the  property  itself  can  only  pass  by  dehvery,  which  is  the  implement  of  the 
contract  technically  known  as  "sale".  The  method  of  delivery  must  in  each  case 
depend  on  the  nature  of  the  property  and  the  circumstances  of  the  transaction,  but 
it  must  in  every  case  be  some  formal  action,  which  places  the  subject  under  the 
complete  control  of  the  buyer.  As  to  offer  and  acceptance,  if  the  offer  is  made  by 
A  to  B  direct,  and  B  asks  time  to  consider,  which  A  agrees  to,  A  is  bound  in  Scotland 
to  wait  for  the  fuU  time;  the  reverse  is  the  case  in  England,  because  it  is  a  nvdum 
pactum,  and  he  has  received  no  consideration,  and  even  if  no  time  for  acceptance 
is  mentioned  he  would  still  it  is  thought  be  bound  to  wait  a  reasonable  time^).  Where 
the  seller  of  incorporeal  moveables  in  Scotland  fails  to  perform  any  material  part  of 
the  contract  the  buyer's  only  remedy  is  to  reject  the  goods  and  rescind  the  contract, 
unless  there  be  a  defect  in  title  or  quaUty,  discovered  when  matters  are  stiU  entire, 
in  which  case  the  action  Quanli  Minoris  is  still  competent 2).  Cases  of  warranty  of 
incorporeal  moveables  impHed  from  the  purpose  for  which  they  are  purchased  must 
necessarily  be  of  rare  occurrence,  but  are  still  possible,  e.g.  shares  in  a  private  company 
might  be  supposed  to  carry  a  commanding  voice  on  some  other  concern  and  be 
bought  for  this  purpose,  but  no  warranty  can  be  gathered  from  the  circumstances 
tending  to  show  that  the  seller  knew  the  purpose  for  which  the  shares  were  required; 
this  is  now  the  case  for  corporeal  moveables,  but  not  for  incorporeal,  unless  the  pur- 
pose be  expressly  stated. 

Writing  is  essential  to  the  transmission  of  iacorporeal  rights  although  only 
relating  to  moveables^).  But  in  regard  to  this  it  is  necessary  to  distinguish  what  is 
merely  a  jus  exigendi,  as  a  debt  from  strictly  incorporeal  personal  property, 
such  as  shares,  patent  rights,  copyrights,  and  trade-marks.  In  the  case  of  debts  a 
contract  without  writing  is  absolutely  void;  either  party  has  a  locus  poenitentiae  and 
may  repudiate  the  contract  without  any  penalty.  But  in  the  case  of  pure  incorporeal 
personal  property  such  as  shares,  patent  rights,  and  the  like,  a  personal  contract 
may  exist  without  writing,  but  the  shares,  rights  or  whatever  may  be  the  subject 
matter  of  the  contract  cannot  pass  without  delivery,  and  dehvery  in  these  cases  can 
only  be  effected  by  writing.  With  regard  to  ships,  which  are  always  a  pecuUar  class  of 
property  subject  to  their  own  laws,  the  statutory  regulations  were  anciently  very 
strict  and  there  could  be  no  contract  without  writing*) ;  even  at  the  present  day  no 
title  can  be  completed  to  such  property  without  writing  and  registration,  but  a  vahd 
personal  contract  may  be  made  by  word  of  mouth.  The  Enghsh  theory  of  a  beneficial 
title  separate  from  the  formal  legal  title  has  been  for  many  years  gradually  gaining 
ground  in  Scotland,  and  has  done  much  to  assimilate  the  law  of  the  two  countries. 
Thus  in  a  recent  dispute  between  a  purchaser  of  shares  in  a  ship  and  a  mortgagor 
who  claimed  that  the  shares  had  revested  in  him,  the  Court  held  that  even  if  the 
mortgagor  had  the  formal  title  to  the  shares,  the  purchasers  had  the  bene- 
ficial right  in  them  and  that  to  enable  them  to  cure  the  defect  in  their  formal  title 
they  were  entitled  to  a  decree  ordaining  the  registrar  to  register  the  necessary  instru- 
ments 5).  In  patents  also  there  has  been  an  admission  of  equitable  and  beneficial 
interests^).  On  the  other  hand  a  mere  verbal  contract  for  the  assignation  of  a  debt 
creates  no  legal  obhgation. 

In  the  case  of  shares  in  a  joint  stock  company  a  verbal  contract  for  their  sale  is 
perfectly  vaUd,  but  the  buyer  has  no  vested  right  until  the  transfer  has  been  executed 
and  registered  in  the  books  of  the  company'').  A  share  in  a  partnership  is  transferred 
from  seller  to  buyer  without  the  necessity  for  any  intimation.  Copyright  is  effectually 
transferred  by  an  ordinary  conveyance,  if  all  the  statutory  conditions  are  duly 
fulfilled 8).  If  the  Articles  of  Association  of  a  joint  stock  company  prescribe  certain 
formalities  the  shares  do  not  vest  on  a  sale  until  these  have  been  observed,  but  all 
the  same  the  contract  remains  vahd  as  between  the  parties  thereto. 

1)  18  D.  1. 

2)  As  to  this  action,  see  LouUit'a  Trustees,  19  R.  791. 

3)  Dickson,  Evidence,  S.  560. 

*)  Merchant  Shipping  Act,  1894,  ss.  5  &  57. 

S)  Dvihie  v.  Aitken,  20  R.  241. 

«)  15  &  16  Vict.  c.  83  s.  35;  46  &  47  Vict.  c.  59,  s.  87. 

')   Wihon,  (1856). 

8)  Orr's  Trustees,  8  M.  936. 
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Title  X,    Maritime  Law. 

With  regard  to  this  subject  the  position  appears  to  be  that  the  laws  of  the  two 
countries  are  in  effect  practically  similar,  but  for  the  most  part  they  are  based  on 
decisions  and  not  on  Statutes,  and  though  each  country  looks  with  respect  on  the 
decisions  of  the  other  there  is  no  obligation  to  follow  them,  and  in  practice  this  is 
not  always  done.  Lord  President  Inglis  said  "To  cases  decided  in  England  on  a  branch 
of  law  the  principles  of  which  are  the  same  in  England  and  Scotland  we  are  always 
inclined  to  give  and  we  do  give  great  weight,  although  they  are  not  strictly  binding 
on  us"i).  The  freedom  of  the  Scottish  Courts  was  asserted  by  Lord  Young,  who 
said  "The  only  authority  cited  to  us  as  against  the  law  which  I  have  indicated  was 
a  case  before  two  judges  of  the  Queen's  Bench.  I  think  that  case  was  not  in  point, 
but  if  it  were  I  should  not  assent  to  it"^). 

The  best  method  therefore  of  dealing  with  this  branch  of  the  subject  seems  to 
be  to  recount  very  briefly  the  heads  of  shipping  law,  indicating  the  decisions  thereon 
of  the  Court  of  Session  and  the  principles  governing  the  same,  wherewith  may  be 
incorporated  all  that  has  been  said  before  concerning  shipping  law  in  England. 

The  contract  of  affreightment  is  that  whereby  the  shipowner  agrees  to  carry 
goods  in  his  ship  for  reward.  It  may  be  made  between  the  shipowner  and  one  person 
who  hires  the  use  of  the  ship  by  a  charter-party,  or  between  the  shipowner  and  a 
number  of  persons  who  ship  goods  and  contract  by  bills  of  lading.  Affreightment, 
charter-parties,  and  bills  of  lading,  therefore  fall  to  be  considered  together.  The 
charter-party  and  the  bills  of  lading  are  usually  identical  in  their  terms  but  if  they 
vary  the  charter-party  prevails  ^).  The  shipmaster  or  captain  is  technically  responsible 
for  the  vessel  throughout  the  entire  voyage  and  the  owners  are  bound  by  his  actions, 
whence  originally  he  had  very  wide  and  uncontrolled  powers,  but  in  these  days  of 
rapid  and  easy  communication  he  would  seldom  undertake  a  serious  responsibility 
without  consulting  his  owners.  Erskine  says*),  "The  shipowners'  obligation  is  truly 
grounded  on  the  mandate  which  is  presumably  given  by  the  exercitors  (owners)  to 
the  master  whom  they  set  over  the  ship,  to  contract  in  their  name  for  whatever  may 
be  necessary  for  upholding  her  in  a  condition  fit  for  service".  The  master  has  no 
right  to  vary  the  charter-party  by  signing  bills  of  lading  of  a  different  import,  but 
where  he  has  express  instructions  to  sign  bUls  of  lading  as  presented  he  must  do  so. 
A  clean  bill  of  lading  both  in  England  and  Scotland  means  a  bill  in  the  ordinary 
style  without  any  special  exception  and  nothing  in  its  margin  qualifying  the  words 
in  the  instrument  itself.  Lord  President  Inglis  held,  however,  that  the  phrase  had 
no  technical  meaning,  and  was  not  a  legal  phrase  at  aU.  The  master  in  signing  bills 
of  lading  acts  as  agent  for  the  charterers,  not  for  the  owners. 

The  first  obUgation  of  the  owners  is  to  provide  a  seaworthy  ship.  Clauses  are 
often  introduced  reheving  the  owners  from  responsibihty  for  the  negligence  of  the 
crew,  but  these  are  of  no  avail  if  the  ship  was  not  originally  seaworthy  S).  The  char- 
terer tenders  the  cargo,  and  there  is  a  point  at  which  the  owners  take  charge  of  it. 
Everything  before  the  commencement  of  loading  is  the  charterer's  responsibility; 
everything  after  that  is  the  shipowner's.  And  the  charterer  is  hablej  though  the  dock 
is  full  at  which  he  desires  to  load^),  and  he  has  to  wait  for  it,  or  though  foreign  holi- 
days intervene'');  still,  though  it  is  impossible  to  load,  he  has  to  pay  demurrage  for 
not  doing  so.  Even  the  lawful  orders  of  the  authorities  of  a  foreign  port  do  not  free 
the  shipowner.  Thus  the  loss  to  a  ship  through  unexpected  detention  by  quarantine 
falls  on  the  owners^).  Any  custom  or  practice  of  a  particular  port  which  the  char- 
terer cannot  by  reasonable  diUgence  overcome  ought  to  be  taken  into  consideration. 
Lord  President  Inghs  said  that  though  he  did  not  hold  that  the  master  was  bound 
by  the  custom  of  the  port  in  discharging  his  cargo,  still  the  custom  of  the  port  was  a 
material  fact  in  the  case  8). 

1)  Salveson  v.  Qray,  13  R.  85;  see  also  Currie  v.  M' Knight,  24  R.  H.  L.  1 

2)  Aven  Steamship  Co.  Ltd  v.  Leask  d;  Co.,  18  R.  280. 

5)  1  Bell's  Com,  590,  M'Laren's  Ed. 
*)  Inst.  Ill,  3,  43 

6)  Steel  dk  Craig  v.  State  Line  Steamship  Co.,  4  R.  657  &  4  R.  H.L.  103. 
8)  Dall  Orao  v.  Mason  dk  Co,  3  R.  419;   Bremner  v.  Burrel,  4.  R.  934. 

')  Hohnan  v.  Peruvian  Nitrate  Co.,  5  R.  657. 

8)   Whites  V.  SS.   Winchester,  13  R.  624. 

»)  Hillschom  v.  Gibson  d)  Clark,  8  Maoph.  463. 
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The  route  is  laid  down  for  the  shipmaster,  and  he  has  no  power  to  deviate  from 
it  except  for  the  safety  of  the  ship;  any  other  deviation  is  ultra  vires. 

The  business  of  the  master  of  a  seaworthy  ship  is  to  proceed  to  his  destination 
as  speedily  as  he  cani).  If  a  change  be  necessary  from  stress  of  weather  or  other 
cause  the  authority  to  make  the  change  is  in  the  master  alone.  Neither  the  charterers 
nor  the  indorsees  of  bilia  of  lading  can  authorise  a  deviation  2),  nor,  it  seems,  does 
the  knowledge  of  the  charterers  that  a  deviation  is  intended  make  any  difference. 

The  owners  are  further  bound  to  deUver  in  good  condition  the  goods  shipped, 
and  difficult  questions  arise  as  to  when  deUvery  actually  takes  place,  the  custom  of 
the  port,  if  there  is  one  proveable,  must  be  taken  into  consideration,  or  if  there  is 
no  custom  goods  are  held  to  be  delivered  when  they  are  so  completely  in  the  customer's 
hands  that  he  has  sole  control  of  them  3).  Therefore  if  part  of  a  cargo  is  lost  by  careless 
passing  of  it  to  the  quay,  the  owners  are  liable.  Putting  the  cargo  on  the  ship's  rail 
or  merely  swinging  it  over  the  rail  is^  not  dehvery  in  any  reasonable  sense.  It  must 
be  placed  outside  the  ship  in  a  place  at  which  and  from  which  the  consignee  may 
take  it. 

Questions  also  arise  as  to  the  term  "dead  weight".  It  is  sometimes  guaranteed 
in  a  charter-party  that  the  vessel  shall  carry  not  less  than  a  certain  "dead  weight", 
and  should  the  vessel  not  carry  the  said  dead  weight  a  pro  rata  deduction  per  ton 
shall  be  made.  In  the  case  of  Mackill  v.  Wright*)  the  stipulated  dead  weight  could 
only  be  carried  by  stowing  machinery  and  coals  together,  which  was  wholly  improper 
without  the  consent  of  the  owners  of  these  articles.  Under  these  circumstances  the 
House  of  Lords  held  that  as  the  owners  had  provided  a  vessel  capable  of  carrying 
the  stipulated  dead  weight,  and  as  the  short  shipment  was  due  to  the  charterers 
providmg  a  cargo  more  bulky  than  was  contemplated  by  the  parties,  the  charterers 
were  not  entitled  to  any  deduction  from  the  full  freight.  The  EngUsh  case  of  Car- 
negie V  Conner^)  should  be  compared  with  this,  as  some  of  the  dicta  indicate  a  clear 
difference  of  principle. 

In  old  times  these  liabilities  were  qualified  by  the  phrase  "the  dangers  of  the 
seas  excepted"  8)  but  within  the  last  century  this  has  been  expanded  into  what  is 
now  known  as  the  "negUgence  clause".  What  are  perils  of  the  sea  and  what  are 
perils  of  the  ship  has  been  much  discussed,  and  the  interpretation  in  England  and 
Scotland  may  be  considered  to  be  precisely  similar.  The  modern  clause'')  excepts 
also  errors  or  negligence  of  navigation  of  whatsoever  nature  or  kind  during  the  voyage. 
The  interpretation  of  this  clause  in  Scotland  is  illustrated  by  two  cases  8)  against 
Messrs  Colvils  Lowden  &  Co  in  regard  to  the  Steamship  BthelwoK,  lost  through  a 
breakdown  consequent  on  muddy  water  in  the  boilers.  The  Second  Division  held 
that  muddy  water  had  been  put  into  the  boilers  before  the  commencement  of  the 
voyage,  that  the  vessel  was  consequently  unseaworthy  when  she  started,  and  that 
the  clause  of  exemption  did  not  apply  and  the  owners  were  liable.  In  an  action  by 
another  owner  of  cargo,  the  Eirst  Division  held  that  the  failure  was  due  to  the  water 
having  been  allowed  to  run  too  low,  and  the  boiler  plates  having  contracted  unevenly 
the  boilers  leaked,  and  this  loss  was  therefore  due  to  an  error  in  navigation,  and 
within  the  "neghgence  clause"  and  the  owners  were  not  liable.  It  is  to  be  observed 
that  in  the  two  cases  the  circumstances  were  precisely  the  same,  but  the  evidence 
of  the  cause  of  the  disaster  was  different.  These  cases  and  others  are  fuUy  and  care- 
fully considered  in  the  Juridical  Review,  Vol.  1  p.  155,  to  which  reference  should  be 
made.  It  is  the  duty  of  a  master  when  an  injury  has  been  caused  to  cargo  by  an  except- 
ed cause  to  repair  by  all  means  in  his  power  the  injury  that  has  been  done  8).  The 
neglect  of  this  plain  duty  does  not  fall  within  the  exceptions  of  the  charter-party. 

1)  Donaldson  Brothers  v.  Little  db  Co.,   10  R.  413. 

2)  Strickland  db  others  v.  Neilson  tfc  Mackintosh,  7  Mac.  400;  compare  English  case  Davies  v. 
Garrett,  6.  Bmg  716. 

3)  British  Shipowners  Co.  Ltd  v.  Qrimortd,  3  R.  968;  Avon  Steamship  Co  Ltd.  v.  Leask  <fc  Co, 
18  R.  280. 

*)  14  R.  863;  16  R.  (H  of  L)  1. 

s)  24  Q.  B.  D.  45;  Mackill  v.  Wright  was  not  cited  in  the  English  Court. 
8)  Abbott's  Shipping,  257. 
')  See  for  form,  Serutton,  287. 

8)  Seville  Sulphur  ds  Copper  Co  Ltd  v.  Colvits  Lowden  d;  Co,  15  R.  616;  Cunningham  v. 
Same,  16  R.  295. 

')  Per  Lord  Inglis  in  Adam  v.  Morris,  18  R.  853. 
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Charter-parties  often  contain  what  is  termed  a  cesser  clause,  that  is  that  the 
oharterer's  liability  is  to  cease  as  soon  as  the  cargo  is  shipped.  This  clause  in  the 
opinion  of  Lord  President  Inglisi)  discharges  the  charterer  of  all  UabUity  both  before 
and  after  the  time  of  shipping  the  cargo,  and  on  the  other  hand  it  gives  the  captain 
3X1  absolute  hen  on  the  cargo  for  demurrage  2)  and  freight  which  would  otherwise 
have  accrued  against  the  charterer.  In  short  the  charterer's  personal  liability  is 
extinguished  and  a  hen  over  the  cargo  is  substituted  for  it.  The  acceptance  of  bills 
of  lading  in  terms  of  the  cesser  clause  relieves  the  charterer  from  all  UabiUty  under  the 
charter-party,  but  only  under  the  charter-party;  if  there  is  any  other  liabiUty  not 
resulting  from  this  it  still  continues.  Thus  the  bill  of  lading  may  import  a  new  con- 
tract under  which  the  charterer  is  liable^). 

The  obUgation  of  the  shippers  or  owners  of  goods  shipped  is  to  pay  freight;  if 
the  goods  are  deUvered  in  a  damaged  condition  the  shippers  may  recover  damages 
against  the  shipowners,  or  the  charterers  can  retain  freight;  but  if  the  damage 
is  covered  by  the  conditions  and  exceptions  in  the  bill  of  lading  the  onus  of  proving 
negligence  is  on  the  owners  of  the  goods.  Thus  if  the  bill  of  ladmg  contains  a  stipula- 
tion that  the  shipowner  is  not  answerable  for  breakage,  this  exception  discharges 
him  from  all  liability  for  breakage  in  his  capacity  as  carrier,  but  leaves  him  under 
the  common  law  Uability  as  custodier,  and  the  onus  of  proving  negUgence  on  the 
part  of  a  custodier  lies  on  the  owner  of  the  goods*). 

The  obhgation  of  the  consignees  or  indorsees  of  the  bills  of  lading  is  to  accept  as 
binding  against  them  for  the  purposes  of  freight  the  statements  in  the  bills  of  lading. 
So  if  there  is  an  exception  in  the  bill  of  lading  that  shipowners  are  not  responsible 
for  weight,  quahty,  leakage,  or  breakage;  and  goods  such  as  oil  casks  are  deHvered  in 
a  leaking  or  leaked  out  condition,  the  onus  which  would  have  lain  on  the  shipowners 
to  show  that  this  condition  was  not  brought  about  by  their  fault  is  shitted,  and  it 
lies  on  the  consignees  to  show  that  the  condition  of  the  goods  was  caused  by  the 
fault  of  the  shipowners^).  If  the  shipmaster  grants  a  bill  of  lading  for  goods  which 
he  has  not  received  on  board  the  shipowner  is  not  responsible  8). 

If  the  port  of  discharge  is  in  Scotland  then  the  law  of  Scotland  is  the  law  of 
the  forum  and  regulates  the  proof.  Thus  goods  were  sent  in  a  Danish  ship  to  Scotland, 
and  were  deficient  in  quantity  when  dehvered.  It  was  averred  that  the  full  quantity 
was  not  received  at  the  port  of  shipment,  though  specified  in  the  bill  of  lading.  Danish 
law  makes  the  bill  of  lading  conclusive  and  it  was  argued  that  therefore  the  indorsees 
were  entitled  to  retain  the  value  of  the  deficiency  from  the  freight.  But  by  the  law 
of  Scotland  the  biU  of  lading  is  not  conclusive  against  the  shipowners  as  to  the  amount 
of  cargo  shipped  and  therefore  the  indorsees  only  became  indorsees  for  the  cargo 
actually  on  board  the  vessel  and  were  not  entitled  to  retain  any  part  of  the  freight'). 

It  has  however  been  held  in  an  English  case  that  where  a  charter-party  provides 
that  the  biU  of  lading  shall  be  conclusive  evidence  against  the  owners  of  the  quantity 
of  goods  received  as  stated  in  the  bill  of  lading,  the  owners  are  estopped,  when  suing 
for  freight,  from  denying  that  the  full  amount  of  cargo  stated  in  the  bill  of  lading 
was  in  fact  shipped,  the  charterer  in  this  case  counterclaiming  for  short  delivery. 
This  case  would  almost  certainly  be  followed  in  Scotland  and  should  be  read  in  con- 
nection with  that  last  cited 8). 

It  is  common  for  the  charterer's  agents  to  collect  freight,  and  it  should  be  borne 
in  mind  that  in  doing  so  they  act  in  fact  as  the  owners'  agents  and  are  bound  to 
account  for  the  full  freight,  and  may  not  without  authority  compromise  any  claim 9). 

If  a  seaworthy  vessel  is  wrecked  before  the  freight  becomes  payable,  and  before 
the  vessel  could  possibly  have  reached  her  destination,  as  where  the  charter-party 
provides  that  the  freight  shaU  be  paid  in  cash  one  month  after  the  ship's  sailing  and 
«he  could  not  arrive  in  less  than  six  weeks,  the  freight  is  payable,  for  the  stipulation 

1)  Salvesen  &  Co  v.  Grey  di  Co.  13  R.  85. 

2)  See  post  "lien  and  demurrage" 

3)  Beynon  v.  Kenneth,  8  R.  594. 

*)  Per  Lord  President  Inglis  in  Moes  Moliere  cfc  Tromp  v.  Leith  db  Amsterdam  Shipping  Co., 
S  Ma«.  988. 

«)  Craig  &  Rose  v.  Delargy  <fc  C,  6  R.   1269. 
«)  Qrieve  Son  db  Co.  v.  Konig  ds  Co.,  7  R.  521. 
')  Ovmera  of  Immanuel  v.  Denholm  db  Co,  15  R.   152. 
8)  Leishman  v.  Christie  db  Co.,  19   Q.  B.  D.  333. 
»)  Broadhead  v.   Yule,  9  Mac.  883. 


656  SCOTLAND. 

clearly  imports  payment  irrespective  of  the  completion  of  the  voyage  i).  It  is  improper 
for  a  master  to  deliver  cargo  without  production  of  a  bill  of  lading,  but  his  doing 
so  does  not  render  the  bill  ineffective  2). 

Questions  of  time  freight,  dead  freight  and  stoppage  in  transitu  are  in  practice 
precisely  the  same  in  Scotland  as  in  England,  and  as  the  leading  cases  are  EngUsh 
they  need  not  be  specially  discussed  here. 

The  contract  of  bottomry  (whereby,  in  consideration  of  money  advanced  for 
necessaries  to  enable  the  ship  to  continue  her  voyage,  the  keel  or  bottom  of  the  ship 
'pars  pro  toto  is  made  Hable  for  the  repayment  of  the  money  on  her  safe  arrival)  is  now 
almost  entirely  superseded  by  mortgage  where  it  is  essential,  and  in  the  present 
days  of  easy  and  rapid  telegraphic  communication  between  the  master  and  his  owners 
has  become  practically  little  more  than  an  antiquarian  curiosity.  Cases  however 
still  occur,  and  there  are  differences  between  the  laws  and  customs  of  England  and 
Scotland  needing  a  brief  notice.  The  form  of  the  bottomry  bond  itself  is  different 
in  the  two  countries.  For  the  characteristic  forms,  reference  should  be  made  to  the 
Juridical  Styles,  Vol.  II,  5th  Ed.  pp.  774  to  786,  where  English  and  Scottish  prece- 
dents are  placed  side  by  side. 

The  chief  questions  in  Scotland  have  been  with  regard  to  the  power  of  the  master 
to  hypothecate  not  only  the  vessel  but  the  cargo,  and  in  the  event  of  the  cargo  being 
sold  with  the  ship  under  the  bond,  the  right  of  the  shippers  to  recover,  and  in  these 
cases,  following  generally  the  English  cases,  the  Court  has  mostly  held  that  the  ship- 
pers could  recover^). 

If  the  loan  is  not  repaid  on  the  arrival  of  the  ship  at  the  port  of  her  destination 
the  remedy  is  by  arrestment,  for  if  the  master  possesses  only  the  ordinary  powers 
the  bond  does  not  create  a  personal  security  against  the  owners  but  only  against 
the  ship,  and  a  personal  obligation  against  the  master*). 

With  regard  to  arrestment  it  is  to  be  noted  that  the  EngUsh  Admiralty  procedure 
approaches  more  nearly  to  that  of  the  Scottish  courts  than  probably  any  other  part 
of  English  practice.  The  action  in  rem  corresponds  precisely  to  the  Scottish  Real 
Action,  which  arises  from  a  right  in  the  thing  itself  and  is  grounded  either  on  the 
right  of  property,  which  is  the  highest  right  that  one  can  have  in  a  subject,  or  on  a 
right  of  servitude,  hypothec,  pledge  etc.,  which  are  inferior  real  rights^).  Thus  this 
procedure  of  which  the  Admiralty  action  in  rem  is  the  solitary  EngUsh  example  has 
many  analogues  in  Scotland,  such  e.g.  as  poinding  of  the  ground.  In  Scotland  to 
every  action  with  pecuniary  conclusions,  i.e.  where  the  claim  is  for  money  or  money's 
worth  there  is  an  incidental  power  of  arresting  in  security  on  the  dependence  of 
the  action  any  goods  of  the  defender  immediately  after  the  signeting  of  the  summons 
and  before  service,  and  this  includes  the  power  of  arresting  ships.  So  that  a  Scottish 
creditor  in  a  maritime  action  has  in  fact  a  greater  security  against  the  subject,  the 
res,  than  he  would  have  in  England^).  It  foUows  from  the  fact  that  the  ordinary 
powers  of  arrestment  in  security  in  the  great  majority  of  cases  supply  all  that  is 
necessary,  that  there  are  very  few  cases  of  maritime  Uen  properly  so  called  in  Scot- 
land. But  if  such  Uen  should  arise  the  creditor's  right  can  be  rendered  effectual  by 
arresting  the  ship  under  the  Admiralty  jurisdiction  of  the  Court  of  Session  or  the 
Sheriff  Court. 

These  principles  apply  also  strongly  to  the  questions  of  salvage  and  towage. 
Though  it  has  recently  been  stated  on  high  authority  that  the  maritime  law  adminis- 
tered by  the  Court  of  Admiralty  in  England  is  the  same  as  the  maritime  law  adminis- 
tered by  the  Court  of  Session  in  Scotland''),  it  must  not  be  forgotten  that  the  EngUsh 
Courts  administering  that  law  find  the  action  in  rem,  which  is  its  most  characteristic 
feature,  an  aUen  and  unfamiUar  procedure,  while  in  Scotland  it  is  the  machinery 
provided  by  common  law  for  the  vindication  of  rights.  So  in  salvage  it  is  generally 
thought  that  in  England  the  salvor  has  no  title  to  recompense  at  common  law^), 

1)  Leitch  V.   Wilaon,  7  Mao.   150. 

2)  Pierie  db  Sons  v.   Warden,  9  Mac.  523. 

»)  Anderson  Foundry  Co.  v.  Law,  7  Mac.  836;  Dymond  v.  Scott,  5  R.  196,  Millen  dk  Co.  v. 
Potter  Wilson  dk  Co.,  3  R.   105. 
*)  Bell's  Pr.  452. 
6)  Ersk,  IV,   I,  10. 

*)  See  Brodie  Innes,  Comparative  Principles,  p.  708. 
')  Currie  v.  M' Knight,  34  S.  L.  R.  93. 
8)  Palmer,  3  H  &  N.  505. 


MARINE  INSURANCE.  657 

while  in  Scotland  he  has^).  At  the  same  time  the  salvage  cases  in  Scotland  are  few 
and  the  bulk  of  authority  is  found  in  the  English  reports.  Yet  it  may  be  said  that 
the  law  which  is  native  in  Scotland  is  in  England  hampered  and  fettered  as  an  exotic 
system.  As  a  rule  ship,  cargo  and  freight  contribute  in  due  proportion  to  the  salvage 
reward.  A  personal  action  for  salvage  may  be  raised  by  any  person  entitled  to  a  share, 
whether  the  others  concur  or  not,  and  the  Court  will  determine  the  amount  and 
award  the  shares.  The  action  may  in  Scotland  take  the  form  of  a  multiple  poinding. 
Where  the  total  value  saved  does  not  exceed  £1000  or  the  claim  £300  it  must  be 
determined  summarily  in  the  Sheriff  Court  2).  Besides  the  personal  action  a  salvor 
has  his  action  in  rem  against  the  ship  and  cargo  themselves  3).  If  these  are  in  his 
possession  he  has  a  proper  right  of  retention,  equivalent  to  the  EngUsh  hen  over 
them,  but  it  they  are  not  in  his  possession  he  has  by  Enghsh  law  what  is  termed  a 
maritime  hen;  this  in  Scotland  is  more  properly  called  hypothec;  it  attaches  to  the 
res  and  may  be  enforced  against  it  wherever  it  is,  and  into  whosesoever  hands  it  may 
fall.  There  are  few  cases  of  hypothec  for  salvage  in  the  Scottish  Reports,  but  the 
principle  is  well  etablished  and  recognised  by  the  Institutional  writers*). 

The  ranking  of  hens  or  hypothecs  may  be  of  importance.  The  broad  rule  is  that 
the  last  claim  ranks  first,  as  being  the  most  likely  to  have  been  the  one  that  saved  the 
ship.  Thus  all  salvage  liens  rank  before  prior  bottomry  bonds,  and  among  themselves 
they  rank  in  reverse  order,  the  last  being  first,  and  they  rank  before  liens  for  wages 
earned  before  the  salvage,  and  before  hens  for  damages  by  coUision,  but  after  a  sub- 
sequent bottomry  bond  or  hen  for  subsequent  wages ^). 

In  the  case  of  damage  by  collision,  the  chief  difference  between  the  two  countries 
is  that  the  admirable  Enghsh  practice  of  fihng  a  Prehminary  Act  is  not  used  in  Scot- 
land, but  occasionally  accounts  of  all  the  circumstances  have  been  written  immediately 
after  the  occurrence  and  sealed  up  for  future  reference.  The  mode  of  trial  is  the  same 
save  that  assessors,  though  now  authorised  in  Scotland^),  are  not  commonly  made 
use  of  as  in  England.  If  judgment  is  given  against  the  res,  and  the  res  is  under 
arrest,  it  must  be  released  or  sold.  The  ordinary  Scottish  diligence  against  goods  in 
the  possession  of  the  defender  is  by  poinding,  but  ships  are  not  poinded  but  arrested, 
and  the  arrestment  is  not  completed  by  furthcoming,  but  by  sale''). 

There  is  one  shipping  case  wherein  the  laws  of  England  and  Scotland  differ 
considerably,  viz :  where  there  is  a  dispute  between  the  owners  as  to  the  management 
of  the  ship.  In  Scotland  any  one  of  the  owners  can  offer  his  share  to  the  others  and 
if  they  cannot  agree  as  to  price  the  action  of  Set  and  Sale  is  competent*).  It  may 
be  brought  hke  other  maritime  actions  either  in  the  Court  of  Session  or  in  the  Sheriff 
Court.  The  pursuer  is  the  owner  desirous  of  seUing,  and  he  calls  the  others  as  defen- 
ders.   The  claim  is: 

1.  For  a  declaration  that  the  defenders  ought  to  accept  the  pursuer's  offer  to 
sell  his  shares,  and  if  they  do  so  that  decree  should  be  pronounced  for  the 
sum. 

2.  In  the  alternative  that  the  defenders  should  seU  their  shares  to  the  pursuer 
at  the  same  rate  and  on  payment  of  the  sum  deUver  a  bill  of  sale  to  the  pursuer. 

3.  In  the  alternative  if  the  defenders  will  neither  buy  nor  seU,  that  the  ship 
should  be  sold  by  auction  and  the  proceeds  divided. 

4.  Expenses  against  defenders.  In  England  there  is  no  such  distinct  action, 
but  the  same  result  is  attained  to  some  extent  by  a  restraint  action,  in  which 
the  dissenting  minority  can  obtain  the  assistance  of  the  Court. 

Title  XI.    Marine  Insurance. 

The  laws  of  England  and  Scotland  on  this  head  may  probably  be  considered 
-to  be  identical.  In  1877  Lord  Gordon  said  "the  systems  of  the  two  countries  in  regard 
-to  marine  insurance  are  the  same  and  the  provisions  of  the  Merchant  Shipping  Acts 


3 


1)  Stair,  8,  3. 

2)  M.  S.  A.   1894,  sec.  547.    Stair  8.  3.  8. 

3)  BeU  Com.  I  592,  II  103. 

4)  Ersk.  Ill,   1.  34;  Bell  Com.  I,  533. 

6)  See  M'Lachlan  "Merchant  Shipping"  Chap.  XV. 

6)  57  &  58  Vict.  c.  40. 

7)  Graham  Stewart  on  Diligence,  p.  242. 

8)  For  Procedure  see  Shand's  Practice,  p.  417. 

43 


658  SCOTLAND. 

apply  equally  to  botli"i).  But  in  another  case  in  1881,  appealed  from  Scotland  to 
the  House  of  Lords,  Lord  Blackburn  in  regard  to  one  special  point  said  "The  point 
seems  to  be  a  moot  point  not  yet  finally  decided  in  Scotland  and  I  am  not  going  to 
express  an  opinion  as  to  how  it  would  be  in  Scots  law"^). 

The  Scottish  cases  are  few,  but  some  of  them  are  important.  The  following  points 
are  clearly  brought  out  in  Scotland.  The  underwriters  in  a  marine  policy  are  entitled 
to  rely  on  the  provisions  of  the  Merchant  Shipping  Acts  having  been  duly  observed. 
Where  there  had  been  a  fictitious  sale  in  order  to  bring  the  vessel  under  another 
flag  and  avoid  inspection,  it  was  held  that  this  avoided  the  pohcy  though  there  was 
no  allegation  that  the  ship  was  unseaworthy  when  she  sailed^).  Frauds  of  this  des- 
cription have  been  more  frequent  of  late  years,  and  this  principle  may  become  import- 
ant. The  pecuUarities  of  the  Scots  law  of  Warranty  have  been  discussed.  How  far 
a  breach  of  warranty  vitiates  a  policy  is  illustrated  in  two  recent  Scots  cases*). 
What  is  meant  by  a  total  loss  is  well  illustrated  in  a  Scottish  case  which  went  to  the 
House  of  liords,  the  ultimate  result  being  that  it  is  not  necessary  that  the  ship  should 
be  totally  annihilated  or  destroyed  if  the  expense  of  salving  her  would  be  greater 
than  her  value.  Underwriters  need  not  accept  abandonment.  The  notice  is  only 
justified  when  at  the  time  a  reasonable  person  would  think  and  would  properly  act 
on  the  notion  that  the  ship  situated  as  she  then  was,  was  totally  lost  or  could  not 
in  fact  be  recovered  without  incurring  more  expense  than  a  prudent  uninsured  person 
would  reasonably  incur s).  This  question  of  what  constitutes  total  loss  is  one  in  which 
there  is  considerable  difference  between  the  law  of  England  and  that  of  other  coun- 
tries. The  Scottish  cases  must  therefore  be  taken  into  account  in  dealing  with  any 
such  case. 

Li  a  time  pohcy,  i.e.  one  insuring  the  vessel  for  a  certain  period  there  is  no  war- 
ranty of  seaworthiness  8). 

Underwriters  are  hable  for  damages  caused  by  collision,  this  being  a  "peril  of 
the  sea"  which  is  probably  occasioned  by  the  neghgent  navigation  of  the  other  vessel. 
A  curious  question  arises  where  both  vessels  belong  to  the  same  owner.  The  under- 
writers have  to  pay  the  insurance  on  the  sunken  ship.  Can  they  claim  damages 
against  the  other  for  neghgent  navigation  ?  In  a  Scottish  case  in  1877'')  the  House 
of  Lords  held  (reversing  the  judgment  of  the  First  Division)  that  they  were  not  en- 
titled to  claim  on  the  fund,  as  the  owner  himself  could  not  have  done  so,  and  they 
were  no  more  than  his  assignees.  This  case  followed  an  English  decision^).  Mr.  Jus- 
tice Vaughan  said  that  "it  would  be  little  short  of  an  absurdity  if  the  underwriters 
should  in  the  first  place  indemnify  the  insured  for  th?  consequences  of  neghgent 
navigation  under  their  contract,  and  should  immediately  afterwards  recover  the 
amount  back  from  the  insured  as  damages  resulting  from  neghgent  navigation". 
Lord  Gordon,  in  the  same  case,  held  that  it  would  have  been  otherwise  had  the  ships 
belonged  to  different  owners.  But  he  held  the  proper  way  to  regard  the  case  was  as 
if  the  owner  had  not  been  insured  at  all.  In  such  case  as  the  owner  of  one  ship  he 
could  have  had  no  claim  against  himseK  as  the  owner  of  the  other.  And  if  he  could 
not  be  hable  to  himself  he  could  not  assign  any  right  either  expressly  or  by  imphca- 
tion  of  law  to  any  third  person,  as  he  had  none  to  convey. 

When  a  vessel  is  being  towed  her  underwriters  are  hable  for  a  coUision  with  the 
tug  just  as  if  it  were  with  the  vessel  under  tow.  The  Second  Division  held  that  in 
maritime  usage  the  word  ship  covered  both  the  ship  and  tug  towing  her.  This  decision 
was  upheld  on  appeal  by  the  House  of  Lords^). 

If  a  ship  is  mortgaged  the  mortgagee  is  entitled  as  against  the  charterer  to  pre- 
vent her  sailing  uninsured  i"). 


1)  Simpson  dk  Co  v.  Thomson  dk  Co,  5.  R.  (H  of  L)  40. 
*)  Shepherd  v.  Henderson,  9  R.  (H  of  L)  1,  at  p.  14. 
3)   William  Hutchinson  <fc  Co,  v.  Aberdeen  Sea  Insurance  Co,  3  R.  682. 
*)  Birrell  v.  Dryer,  11  R.  (H  of  L)  41;  and  Harvey  <b  Co.  v.  Seligmann,  10  R.  680. 
»)  Shepherd  v.  Henderson,  9.  R.  (H  of  L)  1. 
«)  Kennett  <Ss  Co.  v.  Moore,   10  R.  647. 
')  Simpson  tSi  Co.   dsc.  v.  Thomson  dkc,  5  R.  (H.  L.)  40. 
»)   Yates  V.   Whyte,  4  Bing.  N.  C.  272. 

»i  Barrie   <fc  Johnston  v.  M'Cowan,  17  R.   1016;  M'Cowan  v.  Barrie  <&  Johnston,  18  R. 
!H.L.)    57. 

^o)  Lanning  db  Co.  v.  Seaton,  16  R  828. 
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Title  XII.    Carriage  by  Land. 

The  Scots  law  as  to  carriers  is  avowedly  derived  from  the  Roman  Pretorian 
edict  "Naviae  Caupones  Stabularii"^).  The  word  "Nautae"  has  been  extended  to 
cover  carriers  by  land.  In  Scotland  the  edict  has  been  adopted  with  certain  varia- 
tions 2).  Thus  the  bare  act  of  receiving  the  goods  lays  upon  a  carrier,  as  being  a 
person  who  holds  himself  out  to  the  public  as  engaged  on  this  occupation  (as  well 
as  upon  the  other  classes  enumerated  in  the  edict),  the  responsibihty  for  the  goods 
committed  to  his  charge,  although  no  neglect  is  proved,  provided  the  damage  or  loss 
has  not  arisen  from  inevitable  accident,  the  act  of  God,  or  the  King's  enemies  3). 
In  England  the  same  result  has  been  reached  by  the  custom  of  the  realm*), 
though  in  all  probability  it  was  actually  derived  from  the  Roman  law  through 
Bracton.  Thus  though  practically  identical  the  laws  of  the  two  countries  cannot 
be  said  to  be  necessarily  so,  except  where  governed  by  Statute  expressly  j^plying 
to  both. 

The  obligations  of  a  carrier  in  Scotland  are  definitely  laid  down  to  be: 

1.  To  provide  a  sufficient  vehicle. 

2.  To  pack  the  goods  or  see  that  they  are  packed  securely  therein. 

3.  To  observe  ordinary  care  and  skill  in  the  transit  and  the  usual  course  of  jour- 
ney (not  necessarily  the  shortest  route). 

4.  To  deliver  the  goods  according  to  his  undertaking  6). 

Railway  companies  are  not  common  carriers  of  persons,  so  they  are  not  liable 
as  insurers,  but  they  are  common  carriers  of  goods  and  so  are  subject  to  the  above 
rules^).  If  an  accident  happens  to  a  passenger,  neghgence  must  be  proved  before 
the  railway  company  can  be  held  hable.  But  they  are  hable  for  the  negligence  of 
all  persons  whose  care  is  directly  necessary  for  the  safety  of  the  passenger.  The 
principles  are  the  same  in  England,  and  the  English  and  Scottish  cases  are  mutu- 
ally illustrative,  though  not  binding  on  each  other. 

The  Uability  imposed  on  carriers  by  public  policy  (adopting  the  edict  Nautae 
Caupones  Stabvlarii)  in  Scotland,  was  formerly  hmited  only  by  contract  express  or 
implied.    Now  it  is  hmited  by  legislation. 

A  contract  hmiting  the  responsibility  could  be  imphed  from  notice  or  from  the 
requiring  of  an  extra  payment  to  compensate  for  extra  risk.  This  was  considered  to 
imply  mutual  assent,  and  not  merely  notice.  In  this  respect  Professor  Bell  thinks 
the  Scottish  rule  was  more  correct  than  the  English ^j.  The  legislative  enact- 
ments, however,  being  common  to  England  and  Scotland,  these  questions  need 
not  be  discussed  and  reference  may  be  made  to  the  law  of  England  for  aU  the 
hmitations. 

One  or  two  interesting  recent  Scottish  cases  illustrate  the  law  relating  to  damage 
in  transit.  If  a  machine  is  sent  by  carrier  and  a  part  of  it  is  lost,  the  full  value  has 
to  be  paid.  If  the  machine  is  damaged  it  becomes  a  question  of  fact  whether  it  is  so 
much  injured  that  the  consignee  is  entitled  to  refuse  dehvery;  if  so  it  is  not  reasonable 
to  call  on  the  consignee  (who  is  entitled  to  the  dehvery  of  a  new  machine)  to  accept 
delivery  and  content  himself  with  being  repaid  the  cost  of  repair  ® ) .  If  a  firm  of  general 
carriers  and  forwarding  agents  accept  goods  for  transit  from  Italy  to  Edinburgh  and 
they  are  damaged,  the  firm  cannot  plead  that  they  are  only  agents  and  not  carriers^). 
A  piano  accepted  by  a  railway  company  for  transit  from  Inverness  to  Karkwall' 
by  goods  train  and  steamer  via  Aberdeen  arrived  damaged;  the  consignee  refused  to 
take  dehvery.  The  company  contended  that  as  there  was  no  through  fare,  and  as 
they  were  only  entitled  to  Mre  of  the  carriage  to  Aberdeen,  they  were  not  liable  as 
carriers  beyond  that  point,  whence  the  transit  was  by  steamer,  but  it  was  held  that 
the  consignment  note  imported  a  contract  by  the  company  to  carry  the  goods  from 

1)  Dig.  4,  9,  1  pr. 

2)  Ersk.  Ill,  1,  28. 

3)  BeU  Pr.  s.   235. 

*)  Nugent  v.  Smith,  1  C.  P.  D.  19  &  423,  at  p.  429. 
8)  Bell  Pr.   164. 
8)  Bell  Pr.   160A. 

7)  Bell  Pr.  244. 

8)  Dick  V.  The  East  Coast  Eailways,  4  F.  178,  following  and  illustrating  the  English  case  of 
Nelfleahip  v.  British  Columbian  Sawmills,  37  L.J.C.P.  235. 

»)  Ciceri  dk  Co.  v.  Sutton  <Ss  Co.,  16  R.  814. 
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Inverness  to  Kirkwall,  and  they  were  responsible  as  carriers  for  the  safe  carriage 
thereof  to  BarkwaU^). 

These  cases,  founded  on  the  edict  Nautae  Caupones  Stdbularii,  follow  English 
cases  based  on  the  common  custom  of  the  realm,  and  are  instructive  in  that  respect. 

Title  XIII.    Trade  Marks  and  Trade  Names. 

The  law  of  Trade  Marks  in  both  countries  is  governed  now  by  the  same  statute, 
viz.  The  Trade  Marks  Act  19052),  repeaUng  certain  sections  of  the  Patents,  Designs 
and  Trade  Marks  Acts  of  1883  to  18883),  ^hich  also  applied  to  both  countries,  and 
by  the  Rules  for  the  time  being  in  force  under  any  of  these  statutes.  The  law  may 
therefore  be  taken  to  be  practically  identical,  but  with  regard  to  procedure  one  or 
two  points  need  to  be  noticed. 

Sec.  3  of  the  Act  of  1883,  which  saved  the  jurisdiction  of  the  Scottish  Courts 
was  according  to  Lord  Kincaimey  "very  obscure". 

In  a  petition  to  rectify  the  register  by  expunging  a  trade  mark.  His  Lordship 
said  "I  have  been  informed  that  there  is  no  report  in  our  books  of  any  petition 
for  rectification  of  the  Register  of  Trade  Marks,  but  no  objection  has  been  taken 

to  my  jurisdiction,  and  I  suppose  there  is  no  doubt  about  it this  much  is 

clear  that  the  "Court"  in  the  Act  means  in  Scotland  the  Lord  Ordinary,  and  the 
"Court  of  Appeal"  means  either  Division*)"  In  the  Trade  Marks  Act  19055),  sec- 
tion 69  saves  the  jurisdiction  of  the  Courts  in  Scotland,  enacting  that  in  any  proceed- 
ing in  Scotland  the  term  "the  Court"  shall  mean  the  Court  of  Session.  Also  by  s.  72 
that  in  Scotland  any  offence  under  the  Act  declared  to  be  punishable  on  summary 
conviction  may  be  prosecuted  in  the  Sheriff  Court.  It  may  be  assumed  now  that 
no  objection  will  be  raised  to  the  jurisdiction  of  a  Scottish  Judge,  but  the 
obscurity  is  not  removed. 

It  has  been  held  in  England  that  a  mark  which  had  been  registered  as  a  trade 
mark  was  at  the  time  of  registration  "common  to  the  trade"  because  similar  though 
not  identical  marks  were  then  in  use  by  more  than  three  persons  engaged  in  the 
same  trade.  This,  which  is  known  as  the  "three  marks  rule",  is  established  by  deci- 
sions of  English  Courts  6).  It  has  been  strongly  contended  that  these  decisions  are 
not  binding  in  Scotland,  and  should  be  reconsidered  as  being  contrary  to  the  Trade 
Marks  Acf).  The  point  was  not  decided,  as  the  pursuer's  counsel  did  not  press 
for  any  rectification  of  the  register. 

But  at  present  it  cannot  be  said  that  the  "three  marks  rule"  applies  to  Scotland, 
and  the  same  may  be  said  of  many  other  points  resting  solely  on  the  authority  of 
EngUsh  decisions. 

A  petition  under  Section  90  of  the  Act  of  1883  cannot  competently  be  presented 
to  the  Scottish  Courts ;  the  proper  procedure  is  by  Summons,  this  being  the  usual 
procedure  in  the  Scottish  Courts  unless  special  power  of  application  by  petition 
has  been  conferred,  which  is  not  the  case  under  the  Act  8). 

A  trade  name  as  a  rule  can  only  be  registered  under  exceptional  circumstances, 
which  are  the  same  in  England  and  Scotland.  But  by  the  common  law  in  both 
countries  a  trader  who  puts  upon  his  goods  a  distinctive  mark  or  name,  indicating 
that  they  have  been  produced  or  selected  or  made  by  him,  may  acquire  by  exclusive 
use  even  for  a  short  time  a  property  in  the  trade  mark  or  trade  name,  which  the 
law  protects  by  interdict  and  by  damages  for  its  infringement  or  violation,  and 
which  may  be  transmitted  to  a  purchaser  or  legatee.  Goodwill  also  is  intimately 
coimected  in  its  nature  and  character  with  trade  names  9).  The  question  usually 
is  whether  any  of  the  public  are  likely  to  be  deceived  or  induced  to  buy  the  defender's 
goods  beUeving  them  to  be  the  pursuer's.  And  this,  in  default  or  definite  aver- 
ment of  error,  becomes  a  question  of  inference. 

1)  Logan  v.  Highland  Ry.  Co.,  2  F.  292. 

2)  5  Edw.  VII.,  c.  15. 

3)  46  &  47  Vict.  c.  57;    48  &  49  Vict.  c.  63;   49  &  50  Vict.  o.  37;  51  &  52  Vict.  c.  50. 
*)  Herbert  v.  Oowie,  24  R.  361. 

«)  5  Edw.  VII.,  c.  15. 

6)  Wragge  Trade  Mark,  29  Ch.  D.  551. 

')  Board  d;  Son  v.  Thorn  &  Cameron,  [1907]  S.  C.  1326. 

8)  Bewar  v.  Dewar  &  Sons,  6  S.  L.  T.  p.  120. 

9)  Bell.  Pr.  1361. 
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Thus  where  the  lessee  of  the  Sun  Foundry,  Glasgow,  removed  to  other  pre- 
mises twelve  miles  distant,  and  called  the  new  foundry  "the  Sun  Foundry,  Glas- 
gow", it  was  held  in  an  action  by  the  assignee  of  the  original  works  that  though 
the  latter  certainly  had  no  exclusive  right  to  the  use  of  the  name  "Sun  Foundry" 
and  the  defender  might  call  his  new  premises  "Sun  Foundry,  Clippens"  or  simply 
"Sun  Foundry",  yet  "Sun  Foundry,  Glasgow"  was  likely  to  mislead,  and  an  inter- 
dict was  granted^).  But  where  an  irmkeeper  removing  from  the  Golden  Lion  Hotel, 
Stirling,  to  the  Station  Hotel,  placed  the  figure  of  a  Golden  Lion  on  the  roof,  still 
calling  it  the  Station  Hotel,  it  was  held  that  no  one  would  be  misled  and  interdict 
was  refused  2). 

In  the  most  recent  case  the  Second  Division,  reversing  the  Lord  Ordinary, 
held  that  the  Dunlop  Motor  Company,  Kilmarnock,  had  not  adopted  their  name 
for  the  purpose  of  passing  off  their  goods  as  the  goods  of  the  Dunlop  Pneumatic 
Tyre  Co.,  and  that  the  name  was  not  calculated  to  deceive  the  public  to  buy  the 
goods  of  the  former  in  the  beUef  that  they  were  the  goods  of  the  latter.  This  decision 
was  upheld  by  the  House  of  Lords,  Lord  James  of  Hereford  saying  "I  cannot  think 
that  the  average  citizen  of  Kilmarnock  would  be  deceived,  and  I  cannot  speculate 
upon  the  degree  of  unwariness  that  would  induce  the  confusion  necessary  to  support 
the  appellant's  claim^)" 

These  cases  indicate  that  the  common  law  of  England  and  Scotland  is  practically 
the  same  on  these  points,  but  English  cases  cannot  be  taken  as  binding  in  Scotland, 
and  the  Scottish  cases  must  always  be  consulted  as  far  as  they  will  go. 

1)  Cowan  V.  Millar,  22  R.  833. 

2)  Crawford's  Trustees  v.  Lennox,  23  R.  747. 

3)  Dunlop  Pneumatic  Tyre  Co.  Ltd.  v.  Dunlop  Motor  Co.  Ltd.  [1907]  S.  C.  (H.  L.)  15. 


The  Commercial  Laws  of  Ireland. 

By  Evans  Austin,  M.  A.,  LL.  D.,  Barrister-at-Law;  also  of  the  Irish  Bar. 


Introductory. 

At  the  time  of  the  conquest  of  Ireland  by  Henry  II  (1171),  the  Irish  were  govern- 
ed by  what  they  called  the  Brehon  law,  so  styled  from  the  Irish  name  of  judges  who 
were  dominated  "Brehons".  After  this  conquest,  the  common  law  of  England  was 
introduced  into  Ireland.  King  John  in  the  10th  year  of  his  reign  on  going  into  Ireland 
ordained  and  established  by  his  letters  patent  that  Ireland  should  be  governed  by 
the  laws  of  England  and  judges  were  appointed  in  conformity  with  those  laws. 
To  this  ordinance  many  of  the  Irish  were  averse  to  conform,  and  stiU  stuck  to  their 
Brehon  Law,  so  that  both  Henry  III  and  Edward  I  had  to  renew  the  injunction, 
and  finally  in  a  Parliament  held  at  Kilkenny  in  40  Edward  III,  the  Brehon  law  was 
formally  abohshed,  it  being  declared  to  be  no  law,  but  a  lewd  custom  crept  in  of 
later  times.  The  original  method  of  passing  statutes  in  Ireland  was  nearly  the  same 
as  in  England,  the  Deputy  holding  Parliaments  at  his  pleasure,  which  enacted  such 
laws  as  they  thought  proper.  But  ill  use  was  made  of  this  liberty,  and  in  order  to 
restrain  this  power,  as  well  of  the  Deputy  as  of  the  Irish  Parliament,  the  10  Hen  VII 
c.  22  (1495)  (commonly  called  "Poyning's  Law")  provided  that  no  bill  should  be 
introduced  into  the  Irish  Parliament  unless  it  had  previously  received  the  approval 
of  the  English  Council.  Up  to  this  time  Ireland  had  legislated  for  itself.  Though  the 
common  laws  of  England  were  made  the  rule  of  justice  in  Ireland  in  the  reign  of 
John,  no  acts  of  the  English  Parliament  since  that  reign  extended  to  Ireland  unless 
Ireland  was  specially  named  or  included  under  general  words.  Ireland  being  thus 
excluded  from  the  benefit  of  EngUsh  statutes  was  deprived  of  many  good  and  profit- 
able laws  made  for  the  improvement  of  the  common  law;  it  was  therefore  further 
enacted  by  another  of  Poyning's  laws  that  all  the  then  existing  statute  law  of  England 
should  be  in  force  within  the  realm  of  Ireland.  Laws  made  in  England  between 
John's  reign  and  the  passing  of  Poyning's  law  did  not  bind  Ireland,  and  it  follows 
that  no  Acts  of  the  English  Parhament  made  since  then,  bound  Ireland  unless  specially 
named  or  included  under  general  words.  The  English  Parhament  legislated  for 
Ireland  from  the  passing  of  Poyning's  law,  but  no  statute  apphed  to  Ireland  unless 
specially  named  or  included.  In  1719,  Ireland  was  declared  by  a  statute  of  the  English 
Parliament  to  be  a  subordinate  kingdom  and  Parliament  asserted  its  right  to  legislate 
for  Ireland,  but  this  claim  was  subsequently  abandoned  by  another  statute  in  1782 
and  the  Irish  legislature  became  independent  of  the  English;  by  the  Renunciation 
Act  (23  Geo  III,  c.  28),  the  EngUsh  Parliament  declared  the  right  of  the  Irish  people 
to  be  bound  only  by  Acts  of  the  Irish  ParUament. 

Since  the  Union  of  Great  Britain  and  Ireland  (1800)  every  Pubho  Act  of  the 
Imperial  Parliament  embraces  Ireland  whether  expressly  mentioned  or  not,  unless 
that  portion  of  the  United  Kingdom  is  excluded  from  its  operation  in  express  terms 
or  by  implication  to  be  gathered  from  the  construction  of  the  statute  (see  Beg  v. 
Mallow  Union  (1860)  12  Irish  C.L.R.  35).  The  Act  of  Union  did  not  extend  to  Ireland 
any  English  or  British  Act  passed  before  1800  which  did  not  previously  apply  to 
Ireland. 

The  principles  of  both  common  law  and  equity  are  the  same  in  Ireland  as  in 
England.  English  cases  are  accepted  as  binding  authorities  in  the  Irish  Courts,  but 
whilst  the  Irish  Court  of  Appeal  gives  great  weight  to  English  decisions,  it  does  not 
feel  bound  by  the  decision  of  an  English  Court  of  first  instance. 

I.  Companies. 

The  Companies  (Consolidation)  Act  1908  (8  Edw.  VII  c.  69)  applies  to  companies 
formed  and  registered  in  Ireland.  The  English  Courts  have  no  jurisdiction  to  wind-up 
companies  registered  in  Ireland,  although  they  carry  on  business  and  have  a  branch 
office  in  England  (see  In  re  Scottish  Joint  Stock  TrvM  [1900]  W.N.  114);  and  an  Irish 
company  having  its  registered  office  in  Ireland,  but  having  a  place  of  business  in 
England,  cannot  be  served  with  a  writ  of  summons  within  the  EngUsh  jurisdiction  (see 
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Wathinsv.  The  Scottish  Imperial  Insurance  Co.  (1889)  23  Q.B.D,  285).  Companies  re- 
gistered in  Ireland  can  only  be  wound  up  by  the  High  Court  in  Ireland  (Companies  (Con- 
solidation) Act  1908,  s.  134).  The  Assurance  Companies  Act  1909  (9  Edw.  VII  c.  49) 
extends  to  Ireland.  The  Life  Assurance  Act  1774  (14  Geo  III  c.  48)  was  extended 
to  Ireland  by  the  29  &  30  Vict.  c.  42,  and  applies  to  all  poUoies  executed  after  the 
Ist  November  1866.  The  Gaming  Act  1845  (8  &  9  Vict.  c.  109)  also  extends 
to  Ireland.  As  to  companies  which  were  authorised  to  be  formed  for  the  purpose 
of  working  coal  and  other  mines,  or  for  carrying  on  of  any  trade  or  manufacture, etc., 
and  also  for  carrying  on  canals  or  inland  navigation  or  for  assurance  against  casualties 
by  fire,  see  "Partnership"  infra. 

II.  Partnership. 

The  15  Geo  II  c.  7  (Irish)  1741  "An  Act  for  the  better  Regulation  of  Partnerships 
to  encourage  the  Trade  and  Manufactures  of  this  Kingdom"  authorised  not  more  than 
nine  persons  to  enter  into  contracts  of  partnership  by  writing  under  seal  for  opening 
and  working  coal  or  other  mines  or  for  carrying  on  of  any  trade,  business  or  manu- 
facture by  a  common  or  united  stock  not  exceeding  £  10  000  in  the  whole  at  any 
one  time  during  the  continuance  of  the  partnership,  etc.  This  Act  was  amended  by 
the  11  &  12  Geo  III  c.  25  (Irish)  1771  and  after  that  date,  any  number  of  persons 
were  authorised  to  enter  into  any  contract  of  partnership  by  writing  under  seal  for 
carrying  on  any  canal  or  iuland  navigation  or  for  establishing  any  joint  company 
for  assurance  against  casualties  by  fire,  by  a  common  or  united  stock.  These  Acts 
are  now  practically  obsolete  and  no  modern  partnerships  have  been  formed  under 
their  provisions. 

The  Partnership  Act  1890  (53  &  54  Vict.  c.  39)  appUes  to  Ireland,  but  the  notices 
etc.,  required  by  the  Act  must  be  published  in  the  Dublin  Gazette  as  to  a  firm  whose 
principal  place  of  business  is  in  Ireland.  The  Limited  Partnership  Act  1907  (7  Ed.  VII 
c.  24)  and  The  Limited  Partnership  Rules  dated  December  17,  1907,  made  under 
sec.  17  of  the  Act,  also  apply  to  limited  partnerships  in  Ireland,  but  the  notices, 
advertisements  etc.  required  by  the  Act  must  be  published  in  the  Dublin  Gazette 
in  the  case  of  a  limited  partnership  registered  in  Ireland. 

III.  Agency. 

The  Factors  Act  1889  (52]&  53  Vict.  c.  45)  and  the  prmciples  of  the  English  law 
of  agency  apply  to  Ireland. 

IV.  Contracts. 

The  Irish  Statute  of  Frauds  (7  Will.  Ill  c.  12  (Irish)  1695)  is  still  in  force  in 
Ireland  and  is  in  all  important  parts  verbally  identical  with  the  English  Statute 
of  Frauds,  but  sec.  13,  which  corresponded  to  sec.  17  of  the  EngHsh  Act,  has  been 
impliedly  repealed  and  is  reproduced  in  sec.  4  (1)  of  the  Sale  of  Goods  Act  1893 
(56  &  57  Vict.  c.  71),  which  extends  to  Ireland.  The  Irish  Act  was  amended  by  Lord 
Tenterden's  Act,  1828  (9  Geo  IV  c.  14  s.  7)  which  extended  the  Statute  of  Frauds, 
English  and  Irish,  to  contracts  for  the  sale  of  goods  of  £  10  and  upwards  although  the 
delivery  was  not  made,  but  this  section  was  itself  repealed  by  the  Sale  of  Goods  Act 
1893,  and  reproduced  in  sec.  4  (2)  of  that  Act.  The  first  section  of  the  Irish  Act,  invali- 
dating leases  for  3  years  or  more,  has  been  repealed  and  replaced  by  the  Landlord  and 
Tenant  (Ireland)  Act  1860  (23  &  24  Vict.  c.  154)  sec.  4,  which  requires  a  Deed  or 
Writing  for  the  creation  of  any  tenancy  for  a  longer  period  than  from  year  to  year. 

The  Irish  Statutes  of  Limitations  (10  Car.  I  Sess.  2  c.  6  [1634]  and  6  Anne  c.  10 
(1707)  were  repealed  by  the  Irish  Common  Law  Procedure  Act  1853  (16&  17  Vict.c.  113) 
and  limitations  for  simple  contract  and  specialty  debts  were  enacted  by  sec.  20  of 
that  Statute  corresponding  to  those  contained  in  the  English  Statutes. 

V.  Bills  of  Exchange,  Notes,  Cheques  and  other  Negotiablelnstruments. 

By  the  Bills  of  Exchange  (Ireland)  Act  1828  (9  Geo  IV,  c.  24)  sec.  6,  bills  accepted 
in  satisfaction  of  a  former  debt  are  to  be  deemed  full  payment  thereof.  Sees.  13  &  14 
set  out  the  regulations  etc.,  for  protesting  inland  bills  for  non-payment  or  non- 
acceptance. 

The  issue  of  bank  notes  in  Ireland  for  fractional  parts  of  £1 ,  is  prohibited  by  the 
8  &  9  Vict.  c.  37,  s.  15,  and  notes  and  bills  under  £5  can  be  negotiated  in  Ireland 
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(27  &  28  Vict.  c.  20).  Notaries  ia  Ireland  are  not  required  to  attend  after  6  o'clock 
in  the  afternoon  to  receive  protest  of  bills  or  notes  and  any  bills  or  notes  not  tendered 
before  that  hour  are  to  be  considered  as  dishonored  (The  Bills  of  Exchange  (Ireland) 
Act  1864  (27  &  28  Vict.  c.  7).  The  Bills  of  Exchange  Act  1882  (45  &  46  Vict.  c.  61) 
appUes  to  Ireland. 

VI.  Banking. 

The  33  Geo  II  c.  14  (Irish),  1759,  "An  Act  for  repealing  the  8  Geo.  I,  c.  14, 
intituled  "An  Act  for  the  better  securing  the  payment  of  Banker's  Notes,"  and 
for  providing  a  more  effectual  remedy  for  the  security  and  payment  of  debts  due 
by  Bankers,"  commonly  called  "the  Bankers  Act",  enacts  that  all  deeds  and  con- 
veyances executed  after  the  1st  August  1760,  by  any  banker  or  bankers,  whereby 
any  part  of  their  real  estate  or  leasehold  interest  shall  be  mortgaged,  incumbered, 
or  affected,  shall  be  duly  registered  in  the  office  for  the  public  registry  of  all  deeds 
within  one  calendar  month  from  the  time  of  the  execution  thereof  as  aforesaid  by 
such  banker  or  bankers,  and  that  for  want  of  such  registry  every  such  deed  and 
conveyance  as  aforesaid  shall  be  deemed  fraudulent  and  void  against  all  and  every 
creditor  of  such  banker  and  bankers,  though  made  or  given  for  valuable  consideration. 
By  sect.  3  all  grants,  sales,  alienations,  etc.,  made  by  any  banker  during  the  time 
he  continues  a  banker,  of  any  part  of  his  real  estate  in  trust  for  a  child,  etc.,  shall  be 
utterly  void  as  against  creditors,  though  given  for  valuable  consideration.  By  sect.  4 
no  banker  or  bankers  shall,  after  the  10th  of  May  1760,  give  any  note,  negotiable 
receipt,  or  accountable  receipt,  with  any  promise  for  the  payment  of  interest,  and 
all  notes  and  receipts  by  any  banker  or  bankers  with  such  promise  or  engagement 
for  the  payment  of  interest  shall  be  absolutely  null  and  void.  Sect  5  makes  any  banker 
or  bankers  not  paying  their  notes  or  negotiable  receipts  or  accountable  receipts 
issued  or  given  by  him  or  them  upon  demand,  liable  to  pay  interest  from  the  time 
of  demand.  By  sect.  6  receipts  or  discharges  by  any  banker  or  bankers  after  stopping 
payment  shall  be  void;  so  shall  conveyances  by  any  banker  made  after  he  has  ab- 
sconded or  stopped  payment,  though  made  for  valuable  consideration.  By  sect.  8, 
after  any  banker  shall  abscond  or  conceal  himself,  or  stop  payment,  or  die,  all  his 
effects,  real  and  personal,  are  to  be  hable  for  his  debts  without  regard  to  priority, 
other  than  and  except  such  debts  and  incumbrances  as  shaU.  be  secured  by  deeds 
or  conveyances  registered  as  aforesaid.  These  are  to  have  force  and  effect  as  if  the 
Act  had  not  been  made.  By  sect.  10,  where  any  banker  or  bankers,  having  stopped 
payment,  shall  within  three  months  next  after  such  stopping  of  payment,  by  any 
deed  or  deeds,  vest  his  or  their  whole  real  or  personal  estates,  etc.,  in  one  or  more 
trustees  for  the  payment  of  all  debts,  such  deed  or  deeds  shall  be  valid  and  effectual 
to  all  intents  and  purposes,  the  estates  shaU  stand  vested  in  the  trustees,  and  the 
banker  or  bankers  be  freed  and  discharged  from  their  debts,  such  debts  only  excepted 
as  are  by  this  Act  entitled  to  a  preference  before  other  debts.  Sect.  11  enacts  that 
in  all  such  deeds  to  be  executed  by  such  banker  or  bankers  after  the  20th  of  April,  1760, 
the  trustee  or  trustees  therein  named  shall  be  approved  of  by  the  majority  in  value 
of  the  creditors  of  such  banker  or  bankers,  or  by  the  Lord  Chancellor,  or  the  Commis- 
sioners of  the  Great  Seal,  or  the  Commissioners  for  hearing  causes  in  the  Court  of 
Chancery  for  the  time  being.  Sect.  8  extends  to  all  the  debts  of  a  banker  indis- 
criminately and  is  not  confined  to  such  debts  as  he  may  have  contracted  in  his  trade 
or  business  as  a  banker  {Hayden  v.  Carroll  (1796)  3  Ridg.  Pari.  C.  545),  and  deeds  not  re- 
gistered pursuant  to  s.  2  are  fraudulent  and  void  against  creditors  at  large  of  a  banker 
(Ibid).  Although  a  bond  not  registered  is  by  the  Act  declared  void  against  creditors, 
still  the  debt  remains  (Ibid).  Sec.  4  of  the  Act  is  not  apphcable  to  cases  of  mutual 
dealings  between  a  banker  and  his  customer  (Glaricarthy  v.  La  Touche,  (1810)  1  Ball 
&  B.  420). 

This  Act  does  not  relate  exclusively  to  persons  who  carry  on  the  business  of 
banking  in  the  way  of  banks  of  issue,  but  to  all  bankers  whatever,  and  it  is  still 
unreapeled  except  as  to  such  specific  matters  in  it  as  have  been  the  subject  of  special 
legislation  {Coplandr.  Davies  (1872)  L.R.  5  H.  L.  358).  A  memorandum  accompanying 
a  deposit  of  deeds  made  as  security  for  a  debt,  and  made  by  a  person  carrying  on 
the  ordinary  business  of  a  banker,  is  within  the  provisions  of  this  Act  and  ought 
to  be  registered  to  be  available  as  against  creditors  under  a  trust  deed  executed  pur- 
suant to  its  provisions,  and  a  deposit  of  deeds  as  security  for  debt  accompanied  by 
a  memorandum  specifying  the  purpose  of  such  deposit  constitutes  a  conveyance 
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under  the  Act,  and  might  and  ought  to  have  been  registered  even  though  the 
stoppage  of  payment  by  the  banker  took  place  within  one  month  after  its  date.  And 
a  trust  deed  executed  according  to  the  provisions  of  the  Act  will  be  vaUd  for  all 
purposes  affecting  the  distribution  of  the  estate  of  the  banker  among  creditors, 
though  it  should  be  followed  by  a  general  bankruptcy  [Copland  v.  Davies,  supra). 

It  was  held  in  Stafford  v.  Henry  (1850)  12  Irish  Equity  Reports  400.  that  a 
stockbroker  who  occasionally  received  money  from  his  customers  and  paid  it  out  on 
their  drafts  and  discounted  bills,  but  who  did  not  hold  himself  out  as  a  banker,  was 
not  a,  banker  within  the  operation  of  this  Act,  and  therefore  that  a  mortgage  executed 
by  him  was  not  void  against  his  creditors  by  reason  of  its  not  having  been  registered 
pursuant  to  the  provisions  of  the  Act.  Down  to  the  year  1879,  P.  S.  carried  on  business 
as  a  banker  or  money-lender  in  the  towns  of  D.  A.  and  C.  in  the  county  of  Tyrone 
in  his  own  name.  He  had  no  other  business.  After  that  he  carried  it  on  with  his  son 
M.  S.  as  P.  &  M.  S.  There  was  not  any  deed  of  partnership.  In  1900  P.S.  conveyed 
all  his  property  to  M.  S.  who,  since  that  time,  was  the  sole  owner  of  the  business. 
The  firm  lent  money  and  advances  were  also  made  upon  mortgages;  they  had  also 
been  in  the  habit  of  receiving  large  sums  on  deposit,  for  which  they  gave  promissory 
notes  payable  three  months  after  date.  In  1893  they  substituted  deposit  receipts 
similar  in  form  to  those  issued  by  banks.  They  also  lent  small  sums  up  to  £5 
without  taking  any  security.  They  cashed  "crop  notes"  and  small  American  drafts. 
They  kept  no  books  such  as  are  usually  kept  by  bankers.  They  did  not  issue  notes, 
cheques,  pass-books,  letters  of  credit,  or  bills  on  foreign  or  British  banks  and  there 
were  not  any  current  accounts  kept  with  the  firm.  Evidence  was  given  to  show  that 
the  establishment  kept  by  S.  was  commonly  known  as  S's  bank  and  the  Bank  of 
Ireland  had  also  called  the  firm  "bankers".  M.  S.  obtained  advances  from  the  Bank 
of  Ireland  with  which  he  deposited  by  way  of  equitable  mortgage  the  title  deeds 
of  property  to  secure  the  advances.  The  deposits  were  not  accompanied  by  a  memoran- 
dum in  writing,  and  were  therefore  incapable  of  registration.  By  indenture  dated 
14  January  1899  M.  S.  conveyed  all  his  property  to  trustees  upon  trust  to  reahse 
and  divide  the  proceeds  among  his  creditors :  Held:  that  M.  S.  was  a  banker  within 
the  meaning  of  33  Geo  II  c.  14  (Irish)  and  that  the  mortgages  created  by  deposit  of 
title  deeds,  not  having  been  registered,  were  levelled  {In  re  Shield's  Estate  etc.,  [1901] 
1.  Ir.  Rep.  172). 

The  Bank  of  Ireland  was  established  by  Royal  Charter  in  1781  pursuant  to  the  Act 
of  the  Irish  Parliament  (21  &  22  Geo  III  c.  16)  on  the  same  lines  as  the  Bank  of  England 
and  it  possesses  similar  privileges  and  is  governed  on  similar  principles  to  it,  but  has 
no  monopoly  whatever.  The  Act  contained  a  prohibition  against  the  bank  lending 
or  advancing  money  to  be  secured  by  mortgages  or  sale  of  land,  tenements  or  heredi- 
taments redeemable,  but  this  provision  was  repealed  in  1860  by  23  &  24  Vict.  c.  31 
s.  1.  In  1872  the  Charter  was  amended  in  respect  to  the  number  and  election  of 
the  directors  (35  Vic.  c.  5:  The  Bank  of  Ireland  Charter  Amendment  Act.)  The 
8  &  9  Vict.  c.  37  (1845)  continues  the  bank's  privileges  until  determined  by  twelve 
months'  notice  in  the  Dublin  Gazette.  The  notes,  bank  post  bUls,  and  bills  of  ex- 
change of  the  bank  may  be  signed  by  machinery  (27  &  28  Vict.  c.  78)  and  a  bill  or 
note  issued  by  the  Bank  of  Ireland  is  exempt  from  stamp  duty  (Stamp  Act  1891 
(54  &  55  Vict.  c.  39)  Sched.I.  Bills  of  Exchange.  Exemptions).  The  Bank  of  Ireland 
acts  as  agent  or  banker  of  the  Government  for  the  management  of  the  unredeemed 
debt  inscribed  in  its  books.  Bank  of  Ireland  notes  are  not  legal  tender  except  in 
payment  of  revenue  (1  &  2  Geo  IV  c.  72,  s.  5). 

The  40  Geo  III,  c.  22  (Irish)  1800,  reciting  33  Geo  II,  c.  14,  supra,  and  that  no 
provision  is  thereby  made  for  the  safety  of  bankers'  persons  who  might  stop  payment 
after  the  5th  of  March,  1762,  enacts  that  bankers  who  have  stopped  payment  since 
the  1st  of  April,  1793,  or  may  hereafter  stop  payment,  shall  be  free  from  arrests  and 
executions  provided  they  vest  their  property  ia  trustees  for  the  payment  of  all 
their  debts  pursuant  to  the  recited  Act,  and  provides  that  no  banker  shall  be  entitled 
to  the  benefit  allowed  by  this  Act  unless  the  trustees  in  such  deed  named,  or  the 
major  part  of  them,  shall  in  writing  under  their  hands  and  seals  certify  to  the  Lord 
Chancellor,  etc.,  that  such  banker  has  in  all  things  conformed  himself  to  the  direc- 
tions of  the  33  Geo  II.  c.  14,  supra.  The  6  Geo  IV,  c.  42  (1825)  enables  banking  co- 
partnerships of  more  than  six  persons  to  be  established  in  any  part  of  Ireland  and 
issue  their  notes  and  pay  them  there,  and  to  sue  and  be  sued  in  the  name  of  a  public 
officer,  and  requires  a  return  of  their  members  to  be  made  to  the  Inland  Revenue. 
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Co-partnerships  formed  under  this  Act,  and  not  registered  as  limited  or  unlimited 
companies,  must  be  woUnd-up  as  unregistered  companies  (The  Companies  (Consolida- 
tion) Act  1908  (8  Edw.  VII,  c.  69)  ss.  267,  268).  The  6  Geo.  IV,  c.  42  has  not  repealed 
the  Act  of  the  Irish  Parhament  33  Greo.  II,  c.  14  (1759)  supra  {Copland  v.  Davits 
(1872)  L.R.  5  H.L.  358). 

The  Irish  Bank  Act  1845  (8  &  9  Vict.  c.  37)  imposes  on  banks  of  issue  in  Ireland 
practically  the  same  restrictions  as  exist  in  England,  and  the  issue  of  bank  notes  for 
fractional  parts  of  a  pound  are  prohibited.  The  7  &  8  Vict.  c.  113,  regulating  joint 
stock  banks,  was  extended  to  Ireland  by  9  &  10  Vict.  c.  75,  but  this  Act  was  repealed 
by  the  20  &  21  Vict.  c.  49,  ss  4,  5,  which  prohibited  the  future  formation  of  banking 
companies  io  Ireland  except  under  its  provisions,  and  subsequent  legislation  up  to 
and  including  the  Companies  (ConsoUdation)  Act  1908,  applies  to  Ireland. 

All  the  joint  stock  banks  in  Ireland  are  now  registered  as  limited  hability  com- 
panies under  the  Companies  Acts.  There  are  nine  such  banks  in  Ireland,  six  of  which 
are  banks  of  issue.  Bank  notes  are  not  legal  tender  in  Ireland  and  the  negotiation 
in  England  of  Irish  notes  under  £5  is  prohibited  (9  Geo.  IV,  c.  56). 

The  tender  of  a  Bank  of  England  note  is  not  legal  tender  in  Ireland  if  objected 
to  by  the  creditor,  but  such  notes  may  be  circulated  there  (8  &  9  Vict.  c.  37,  s.  6). 

Bank  Hohdays  in  Ireland  are  the  same  as  in  England  with  the  addition  of 
St.  Patrick's  Day,  March  17th,  and  if  it  falls  on  a  Sunday,  the  Monday  following 
must  be  kept  as  a  Bank  Holiday  (The  Bank  Holiday  (Ireland)  Act  1903,  3  Edw.  VII 
c.  1). 

VII. "^  Stock  Exchange. 

The  DubUn  Stock  Exchange  was  established  by  an  Act  of  the  Irish  Parhament  in 
1799  (39  Geo.  Ill,  c.  60).  This  Act  authorised  the  establishment  of  a  Stock  Exchange 
"in  the  city  of  DubHn"  subject  to  such  rules  and  regulations  as  should  be  approved 
by  the  Lords  of  the  Treasury  (now  the  Lord  Lieutenant ,  56  Geo.  Ill,  c.  98,  s.  15) 
who  were  empowered  to  issue  licences  to  such  persons  only  as  they  thought  fit  to  be 
stockbrokers.  Every  person  before  such  license  is  granted  must  enter  into  a  bond 
of  £2000  for  himself  which  two  sureties  for  £500  each  conditioned  that  he  will 
not  during  the  time  he  continues  to  be  licensed  buy  or  sell  government  stock  or 
securities  for  himself  or  on  his  own  account  when  employed  by  any  person  not  being 
a  broker  to  purchase  or  sell  stock,  etc.,  and  that  he  will  keep  a  book  containing 
entries  of  all  stock  etc.  sold  and  bought  by  him  with  the  name  of  the  person  to 
whom  he  sold  the  stock,  etc.,  and  the  amount  of  every  sale  to  every  person,  and 
the  price  at  which  it  was  sold.  The  Lords  of  the  Treasury  (now  the  Lord  Lieutenant) 
may  annul  Ucenses.  Every  person  acting  as  a  stockbroker  in  seUing  or  buying 
any  Grovernment  stock  etc.  on  commission  without  having  taken  out  a  Ucense 
is  subject  to  a  penalty  of  £500.  Stockbrokers  must  give  accounts  to  persons  for 
whom  they  sell  etc.,  and  enter  the  same  in  books  which  they  must  show  to  such 
persons  on  demand  under  a  penalty  of  £100  and  disqualification.  A  broker  Ucensed 
under  the  Act  is  empowered  to  demand  and  take  from  every  person  for  whom  he 
sells  such  stock,  a  fee  of  2s.  6d.  per  cent,  and  no  more  for  brokerage  or  commission, 
and  any  such  person  taking  or  receiving  directly  or  indirectly  any  money  or  other 
reward  or  thing  for  brokerage  or  commission  for  Hilling  or  buying  any  such  stock 
is  liable  to  a  penalty  of  £100. 

The  Dublin  Stock  Exchange  is  now  governed  by  Rules  and  Regulations  approved 
by  the  Lord  Lieutenant  under  the  foregoing  Acts,  and  consists  of  Stockbrokers 
duly  hcensed  by  the  Lord  Lieutenant  and  admitted,  who  pay  the  annual  sub- 
scription and  conform  to  the  Rules  and  Regulations  so  approved.  The  following  are 
amongst  the  most  important  Rules  of  the  Dublin  Stock  Exchange :  —  No  member 
can  enter  into  any  business  or  employment  other  than  that  of  a  stock  or  share  broker 
without  the  previous  sanction  by  resolution  of  the  Committee  (which  they  can 
withdraw)  and  such  sanction  is  in  no  case  given  where  the  business  or  employment 
involves  any  financial  habUity  to  the  member,  and  any  member  infringing  the  Rule 
is  liable  to  be  declared  no  longer  a  member,  or  to  be  dealt  with  in  such  other  manner 
as  the  Committee  see  fit.  No  person  can  be  a  member  who  has  a  place  of  business 
elsewhere  than  in  Dublin,  or  who  is  a  member  of  any  other  Sharebrokers'  Association 
or  Stock  Exchange  (see  infra).  Every  appUcant  for  admission  into  the  Exchange 
must  satisfy  the  Committee  that  he  is  a  bona  fide  owner  of  a  sum  of  not  less  than 
£2000  immediately  available  for  the  conduct  of  his  business  and  furnish  the  Commit- 
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tee  with  the  names  of  two  solvent  respectable  persons  prepared  to  give  security 
for  him  in  the  sum  of  £500  each,  for  the  space  of  three  years  from  the  date  of  his 
admission,  the  names  of  the  sureties  to  be  subject  to  the  approval  of  the  Committee. 
A  member  who  provides  such  security  must,  on  the  default,  insolvency,  bankruptcy, 
lunacy,  or  death  of  any  of  his  sureties,  forthwith  intimate  the  same  to  the  Secretary 
and  provide  other  security  for  the  residue  of  the  required  term.  Every  applicant  for 
admission  must  give  additional  security,  beyond  the  £1000  as  above,  for  the  sum  of 
£1000  for  a  like  time,  either  by  a  deposit  of  cash  or  by  assignment  or  transfer  out 
of  the  member's  own  name,  of  stock,  shares,  or  other  securities,  subject  to  the  approval 
of  the  Committee.  A  member  must  not  enter  into  partnership  with  any  of  his  sureties 
until  he  has  first  provided  other  sureties,  securities  or  cash,  to  the  satisfaction  of  the 
Committee.  Amember  may  change  his  securities.  No  person  is  admissible  as  a  mem- 
ber if  he  is  a  bill  or  discount  broker,  or  engaged  in  any  trade  or  profession  incompat- 
ible with  the  legitimate  and  proper  business  of  the  Stock  Exchange,  or  if  he  has  been 
in  the  employment  of  a  member  within  one  year  previously  to  his  application, 
unless  with  the  consent  in  writing  of  any  member  or  members  in  whose  employment 
he  has  been  during  the  previous  twelve  months,  or  unless  he  has  served  his  appren- 
ticeship by  sealed  indenture,  or  if  his  wife  is  engaged  in  business,  or  if  he  is  a  member 
of  or  subscriber  to  any  other  institution  where  deahngs  in  stocks  or  shares  are  carried 
on.  If  any  person,  subsequently  to  his  admission,  becomes  subject  to  any  of  the 
foregoing  disqualifications,  he  ceases  to  be  a  member.  Suspended  members  may  be 
reinstated  subject  to  such  special  conditions  as  the  Committee  may  determine.  An 
applicant  for  re-admission  who  has  been  a  bankrupt  or  who  has  passed  through  the 
Insolvent  Court,  or  who  has  arranged  or  compounded  with  his  creditors,  is  not  eUgible 
so  far  as  relates  to  solvency,  unless  he  has  paid  6s.  8d.  in  the  £  on  his  debts,  nor  then 
until  two  years  after  he  has  obtained  his  certificate  or  fulfilled  the  conditions  of  his 
arrangement  or  composition,  unless  he  has  paid  his  debts  in  full.  No  applicant 
having  been  more  than  once  a  bankrupt,  or  having  passed  more  than  once  through 
the  Insolvency  Court,  or  having  more  than  once  arranged  or  compounded  with  his 
creditors  is  eligible  for  re-admission  unless  and  until  he  has  paid  in  full.  The  President, 
being  authorized  by  a  meeting  of  the  Stock  Exchange,  may  make  appUcation  to  the 
Lord  Lieutenant  to  refuse  to  license  any  person  coming  within  the  foregoing  ob- 
jections, or  to  withdraw  the  license  if  granted.  Every  applicant  having  been  approved 
by  the  Stock  Exchange  who  has  obtained  the  Lord  Lieutenant's  license  to  act  as 
a  Government  Stock  Broker  pursuant  to  the  Acts,  and  who  is  not  disquaUfied  by 
any  of  the  Rules,  must  upon  payment  of  the  admission  fee  and  annual  subscription 
be  admitted  a  member  of  the  Exchange  and  so  continue  as  long  as  he  pays  the  annual 
subscription  and  does  not  become  disqualified  by  a  breach  of  any  of  the  Rules, 
Regulations  or  Usages  of  the  Exchange.  A  member  entering  into  partnership  with 
any  person  not  a  member  of  the  Exchange,  is,  on  proof  before  the  Committee,  Uable 
to  be  declared  to  be  no  longer  a  member,  and  members  entering  into  partnership 
with  each  other  or  making  any  change  in  their  firm,  either  by  dissolution  of  part- 
nership or  taking  an  additional  partner,  or  partners,  must  give  immediate  notice 
thereof  signed  by  each  partner  to  the  Committee  through  the  Secretary. 

Authorized  Clerks  may,  subject  to  the  approval  and  sanction  of  the  Committee, 
upon  application  by  members  and  after  payment  of  the  required  subscription,  attend 
regularly  on  behalf  of  the  said  members,  who  are  responsible  for  all  acts,  transactions, 
and  omissions  of  their  Authorized  Clerks,  and  no  member  is  to  be  held  answerable 
for  any  money  borrowed  by  his  Clerk  unless  he  gave  special  authority  for  that  pur- 
pose. Members  may  at  any  time  withdraw  Authorized  Clerks  on  giving  written 
intimation  thereof  to  the  Committee,  who  must  notify  such  withdrawal  to  the  members 
in  the  Exchange.  Members  may,  with  the  sanction  of  the  Committee,  substitute 
other  Authorized  Clerks  for  those  withdrawn,  and  further  Clerks  for  whom  the 
members  they  represent  are  to  be  responsible  may,  with  the  sanction  of  the  President, 
and  during  the  pleasure  of  the  Committee,  attend  on  behalf  of  their  employers,  in 
the  temporary  absence  and  in  Ueu  of  Authorized  Clerks.  The  approval  of  the  Commit- 
tee on  the  admission  of  an  Authorized  Clerk  is  to  be  understood  to  be  only  during 
the  good  behaviour  of  such  Clerk  and  they  reserve  the  right  at  any  time  to  suspend 
or  terminate  the  privilege  of  admission,  and  if  such  privilege  is  withdrawn,  an 
approved  substitute  is  allowed. 

The  management  of  the  Stock  Exchange  is  entrusted  to  a  Committee  of  nine 
members,  including  the  President  and  Vice-President,  all  elected  by  ballot  of  the 
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members  at  the  Annual  Meeting  and  continuing  in  office  for  one  year,  but  no  two 
members  of  a  firm  are  eligible  and  no  person  can  be  elected  to  the  Commitee  who 
has  not  been  a  member  of  the  Exchange  for  5  years  immediately  preceding  the  day 
of  election,  and  any  per  son  ceasing  to  be  a  member  of  the  Exchange  i-pso  facto  vacates 
his  seat  on  the  Committee.  Five  members  form  a  quorum  and  all  questions  are 
decided  by  a  majority.    The  Committee  have  the  following  powers:  — 

1.  Appointment  of  Trustees. 

2.  Appointment  of  Sub-Committees. 

3.  Regulation  of  the  Appointments  of  Secretary,  Assistants,   and  Servants. 

4.  Admission  and  Reinstatement  of  Members. 

5.  Appointment  of  Business  Meetings. 

6.  Appointments  of  Carrying-over  days  and  of  Special  Name  Days,  SettMng 
days  and  Buying-in  days. 

7.  General  superintendence  and  management  of  the  affairs  of  the  Stock  Exchange. 

8.  Management  of  the  Funds  of  the  Stock  Exchange. 

9.  Declaration  of  Defaulters. 

10.  Suspension  or  Expulsion  of  Members,  other  than  defaulters.  A  resolution 
for  the  suspension  or  expulsion  of  a  member,  other  than  a  defaulter,  must 
be  carried  by  a  majority  of  not  less  than  two  thirds  in  a  Committee  specially 
summoned  for  the  purpose  (six  to  form  a  quorum),  and  must  be  confirmed 
at  a  subsequent  General  Meeting  of  the  Stock  Exchange  specially  convened 
for  the  purpose,  and  by  the  Lord  Lieutenant. 

11.  Fining  and  censuring,  subject  to  confirmation  at  a  General  Meeting  of  the 
Stock  Exchange. 

They  have  power  to  investigate  and  adjudicate  upon  all  charges,  by  whomsoever 
made,  affecting  the  character  and  dealings  of  any  member  of  the  Exchange.  In 
case  of  a  dispute  between  members,  when  they  require  the  arbitration  of  the  Commit- 
tee thereon,  each  member  must  state  his  case  in  writing.  In  case  of  a  dispute  between 
members  respecting  any  of  their  dealings,  it  must,  if  possible,  be  decided  at  the  time  by 
the  members  present.  No  member  having  preferred  a  charge  against  another  member 
must  allow  the  same' to  be  dormant,  but  must  proceed  to  estabhsh  it  without  delay 
or  interruption,  otherwise  the  claim  will  be  considered  as  abandoned.  No  member 
of  the  Committee  is  competent  to  vote  in  any  case  of  dispute  in  which  he  may  be 
personally  interested,  and  if  present  must  retire.  The  Committee  have  power  from 
time  to  time  to  cancel  or  alter  any  regulations  which  have  reference  to  Apphcations 
for  Quotation  by  or  on  behalf  of  Companies,  and  to  remove  any  Company  already 
quoted  on  the  Hst.  Special  meetings  of  the  Stock  Exchange  may  be  summoned  either 
by  the  President,  two  members  of  the  Committee,  or  by  a  written  requisition  signed 
by  seven  or  more  members,  and  the  President  must  then  summon  a  special  meeting 
of  the  Stock  Exchange  on  such  requisition,  to  consider  the  subject  referred  to  by 
such  requisition.  Not  less  than  7  days'  notice  of  the  object  of  such  meeting  must 
be  given  to  the  members,  by  posting  it  in  the  Stock  Exchange,  and  all  discussions 
are  confined  to  the  subject  mentioned  in  the  notice.  The  Committee  do  not  recognize 
dealings  in  stocks  or  shares  where  a  special  settlement  has  been  refused.  If  a  non- 
member  makes  any  complaint  against  a  member,  the  Committee  in  the  first  place 
must  consider  whether  the  complaint  is  fitting  for  their  adjudication ;  and  in  the  event 
of  their  decision  being  in  the  affirmative,  the  non-member  must  (previously  to  the 
hearing  of  the  case  by  the  CommitteS)  sign  a  written  consent  in  writing  to  refer 
the  matter  to  the  Committee. 

The  Official  Lists  must  as  far  as  practicable  contain  discriminating  reference 
to  such  Companies  as  have  adopted  the  provisions  of  the  Forged  Transfer  Acts  1891 
and  1892,  and  any  subsequent  Act  relative  thereto,  and  also  as  far  as  practicable 
reference  to  such  Companies  as  claim  a  right  of  veto,  pre-emption,  or  prior  lien  upon 
their  securities,  or  the  right  (whether  in  liquidation  or  otherwise)  to  redeem  their 
preference  securities  at  par,  and  also  the  date  and  terms  of  redemption  of  debentures. 
The  Official  Lists  of  Prices  are  pubUshed  daily  under  the  authority  of  the  Committee 
and  in  accordance  with  the  preceding  rule,  and  no  List  can  be  published  by  a  member 
without  the  sanction  of  the  Committee,  and  one  copy  of  such  List  verified  and  signed 
by  the  Secretary  is  filed  for  reference  and  as  matter  of  record.  All  transactions  in 
lasted  Securities  are  to  be  quoted  as  they  occur,  and  published  daily  in  the  Official 
List,  but  no  quotation  is  allowed  for  any  bargain  unless  made  regularly  and  in  open 
market.  Bargains  made  at  the  medium,  or  contingent  on  next  price,  prevent  the  seller 
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buying,  or  the  buyer  selling,  so  as  to  cause  a  fresh  quotation,  unless  on  fresh  instruc- 
tions from  a  principal.  An  offer  to  buy  or  sell,  naming  a  certain  number  of  shares 
or  amount  of  stock  and  also  a  price,  is  binding  on  members  making  such  an  offer 
only  for  such  specified  number,  and  an  offer  to  buy  or  sell  securities,  merely  naming  a 
price  and  not  specifying  the  quantity  is  binding  for  the  quotable  quantities,  if  accepted 
at  once.  Meinbers  must  enter  in  their  respective  Market  Books  all  bargains  and 
check  them  with  the  members  with  whom  the  bargains  are  made,  as  soon  as  practic- 
able on  the  same  day,  and  when  a  bargain  has  been  made  which  causes  a  quotation 
of  price,  it  must  be  immediately  announced  to  the  Secretary,  who  then  calls  out  the 
price  and  records  the  same,  and  if  such  price  is  not  so  announced  the  quotation  may 
be  inserted  by  order  of  the  President,  unless  its  insertion  is  objected  to  by  ten 
members. 

The  Name  Day  and  Account  Day  are  the  same  as  those  fixed  by  the  London 
Stock  Exchange.  The  Secretary  must  declare  before  3  o'clock  p.m.  on  Contango  Day 
the  Making-up  Prices  of  Securities  for  the  Settlement,  by  taking  the  approximate 
average  price  of  the  two  previous  days,  but  London  Making-up  price  is  to  be  taken 
when  applicable.  In  cases  of  dispute  as  to  the  Making-up  Price,  or  any  omission  on 
fixing  the  same,  the  decision  of  the  President  is  to  be  taken.  The  dates  of  Special  Settle- 
ment fixed  by  the  London  Stock  Exchange  are  to  be  observed  as  far  as  possible,  but 
where  no  Special  Settlement  has  been  fixed  by  the  London  Stock  Exchange,  the 
Committee  may,  if  no  impediment  exists,  appoint  a  Special  SettUng  day  for  the 
settlement  of  bargains,  and  may  make  such  regulations  on  the  subject  as  they  may 
deem  proper.  All  sums  due  for  differences  by  one  member  to  another  on  the  Account 
Day  are  payable  not  later  than  12  o'clock  noon  on  the  following  day. 

Every  member  is  directly  and  primarily  liable  to  every  other  member  with 
whom  he  effects  a  bargain,  for  the  due  fulfilment  of  such  bargain  in  accordance 
with  the  Rules,  Regulations,  and  Usages  of  the  Exchange,  whether  the  same  is  made 
for  account  of  the  member  effecting  it,  or  for  account  of  a  principal,  unless,  on  the 
■date  of  the  bargain,  the  name  and  address  of  such  principal  is  given  in  writing, 
and  accepted  by  the  other  contracting  member,  without  prejudice  to :  a)  the  legal 
rights  of  members  against  their  own  principals;  b)  the  legal  rights  of  members  against 
the  principals  of  other  members  (subject  however  to  the  prohibition  of  legal  proceed- 
ings :  infra) ;  c)  the  legal  rights  of  principals  inter  se,  all  which  are  strictly  reserved. 
No  member  in  respect  of  a  bargain  made  by  him  (on  behalf  of  a  principal,  and  as 
broker  only),  is  to  be  deemed  to  have  undertaken  to  be  or  be  personally  liable  or 
responsible  under  the  preceding  Rule  in  any  way  to  any  party  or  parties :  a)  for  the 
payment  of  calls  made  by  a  company  subsequent  to  the  dehvery  and  acceptance 
■  of  the  transfer,  or  b)  in  the  absence  of  any  agreement  to  the  contrary,  for  the  regis- 
tration of  transfers  of  securities;  or  for  any  consequences  resulting  from  the  non- 
Tegistration  of  such  securities.  A  member  seUing  (on  behaK  of  a  principal  and  as 
broker  only)  a  security  capable  of  being  registered,  is  responsible  for  the  genuineness 
and  regularity  of  all  documents  delivered,  until  reasonable  time  has  been  allowed 
to  the  buyer  or  his  broker,  to  obtain  registration  or  verification  of  such  documents, 
but  for  no  longer  time,  unless  fraud  or  bad  faith  be  proved  against  him  or  his  prin- 
cipal. No  member  must  attempt  to  enforce  by  legal  proceedings  any  claim  arising 
out  of  a  Stock  Exchange  transaction  against  a  member  or  a  defaulter  or  against  the 
principal  of  a  member  or  of  a  defaulter,  without  the  consent  either  of  such  member 
or  of  the  Stock  Exchange  creditors  of  such  defaidter,  or  of  the  Committee. 

A  member  unable  to  fulfil  his  engagements  will  be  publicly  declared  a  defaulter 
by  direction  of  the  President  or  any  two  members  of  the  Committee.  If  any  member 
of  the  Exchange  shall  fail  in  his  credit,  become  a  defaulter  on  the  Stock  Exchange 
or  to  the  pubHc,  compound  with  his  creditors,  or  become  insolvent  or  bankrupt, 
he  immediately  thereupon  ceases  to  be  a  member  of  the  Stock  Exchange,  and  an 
appUcation  is  forthwith  made  to  the  Lord  Lieutenant  to  annul  his  license.  One  or 
more  members  may  be  appointed  by  the  Committee  to  act  as  Assignees  or  Inspectors 
of  the  estate  of  a  defaulting  member,  whose  duty  it  is  to  obtain  from  such  member 
his  original  books  of  account  and  a  statement  of  the  sums  owing  to  and  by  him,  to 
attend  meetings  of  creditors,  to  summon  such  member  before  such  meetings;  to 
enter  into  strict  examination  of  every  account;  to  investigate  any  bargains  suspected 
to  have  been  effected  at  unfair  prices;  and  to  manage  the  estate  in  conformity  with 
the  Rules,  Regulations,  and  Usages  of  the  Exchange.  The  assignees  of  the  estate 
of  a  defaulter  must  at  once  proceed  to  wind  up  his  affairs,  and  have  power  to  appoint 
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an  Accountant,  to  be  paid  out  of  the  estate.  When  the  Assignees  are  prepared  with 
a  balance-sheet,  they  must  submit  the  same  to  the  Committee,  who  declare  the 
amount  of  dividend  payable. 

The  hours  of  business  in  the  Stock  Exchange  are  from  12  o'clock  noon  to  1  o'clock 
p.m.,  —  on  Saturdays  from  11.15  a.m.  to  11.45  a.m.,  —  unless  altered  by  the  members 
on  sufficient  notice,  but  the  President  has  power  to  extend  or  curtail  the  time  for 
business  at  his  own  discretion.  The  Exchange  is  closed  on  the  following  days :  1st 
January,  17th  March,  Good  Friday,  Easter  Monday,  1st  May,  Whit  Monday,  First 
Monday  in  August,  1st  November,  Christmas  Day,  26th  December. 

The  Belfast  Stock  Exchange  Association  was  established  in  1895  upon  practically 
the  same  lines  as  the  English  Provincial  Stock  Exchanges  and  is  not  incorporated. 
The  Cork  Stock  Exchange  was  formed  in  1886,  but  not  under  any  statutory  authority. 
Both  Exchanges  are  members  of  the  "Associated  Stock  Exchanges".  The  objects 
of  the  latter  body  are  to  discuss  and  consider  all  questions  of  general  business  interest 
and  to  interchange  views  upon  and  devise  methods  for  the  convenient  execution 
and  settlement  of  business,  to  assimilate  the  practice  of  the  several  Exchanges  and 
generally  to  promote  the  interest  of  Exchanges  and  their  members.  The  Council 
is  composed  of  one  representative  frcm  each  Associated  and  properly  constituted 
Stock  Exchange  with  additional  representatives  for  every  fifty  or  part  of  fifty  mem- 
bers in  excess  of  the  first  fifty  on  its  roll,  and  seven  of  the  Council  form  a  quorum. 
Each  Associated  Stock  Exchange  has  the  right  of  nominating  (in  writing  before- 
hand) a  Deputy  in  place  of  any  representative  on  the  Council  unable  to  attend  a 
meeting. 

In  Stafford  v.  Henry  (1850)  12  Irish  Equity  Eeports  400,  it  was  held  that  a 
Stockbroker  who  occasionally  received  money  from  his  customers  and  paid  it  out 
on  their  drafts  and  discounted  bills,  but  who  did  not  hold  himself  out  as  a  banker 
was  not  a  banker  within  the  operation  of  the  33  Geo.  II,  c.  14  (Irish)  1759  supra. 

VIII.  Guaranties. 

The  Irish  Statute  of  Frauds  1695  (7  Will.  Ill,  c.  12)  s.  2,  which  is  still  in  force, 
contains  a  provision  identical  with  that  contained  in  the  EngUsh  Statute  as  to  special 
promises  to  answer  for  the  debt,  default  etc-  of  another  person,  and  the  principles 
of  English  law  generally  in  relation  to  guaranties  apply  in  Ireland. 

IX.  Sale  of  Goods. 

The  Sale  of  Goods  Act  1893  (56  &  57  Vict.  c.  71)  and  the  rules  of  English  law  relating 
to  the  subject  apply  to  Ireland.  By  14  &  15  Car.  II  c.  3  (Irish),  1662,  innholders  are 
liable  for  horses  delivered  to  them  to  be  kept  or  turned  out  to  grass ;  and  by  4  Ann. 
c.  11  s.  2  (Irish)  1705,  the  sale  in  any  fair  or  market  overt  of  a  horse  stolen  is  not 
to  alter  the  property  in  such  horse  unless  it  is  openly  led  or  kept  standing  one  hour 
between  10  a.m.  and  sun  setting,  in  the  fair  or  market  overt  wherein  horses  are  com- 
monly sold,  and  this  section  further  sets  out  the  requisites  to  the  passing  of  the  pro- 
perty in  stolen  horses. 

By  25  Geo  II,  c.  15  (Irish)  1751,  wheat,  meal,  malt,  potatoes  etc.,  must  be  sold 
by  avoirdupois  weight  and  not  by  measure,  and  by  1.  Geo  III  c.  9  (Irish)  1761,  gold 
and  silver  wire,  plate,  thread,  lace  etc.,  must  be  sold  by  troy  weight. 

By  10  Geo.  I,  c.  10  s.  6  (Irish)  1723,  persons  who  have  sold  cattle  or  sheep  may 
dispose  of  them  again  if  the  buyer  leaves  them  on  their  hands  more  than  five  days 
after  the  time  agreed,  and  the  buyer  must  pay  all  damages  sustained  by  the  owners 
of  the  cattle  by  reason  of  their  not  taking  them  away  according  to  agreement.  By 
2  Ann.  c.  15  s.  6  (Irish)  1703,  if  any  person  in  any  market  or  fair  gives  earnest  for  any 
cattle  or  sheep  and  the  seller  does  not  after  receiving  the  earnest  declare  that  it  is 
a  bargain  and  that  he  is  content  to  receive  and  keep  the  earnest,  the  contract  is 
invahd  and  the  cattle  etc.  may  be  sold  again,  and  by  s.  12,  no  seller  of  cattle  in  market 
or  fair  is  obhged  to  wait  for  the  buyer  above  two  hours  after  such  earnest  is  given, 
and  if  within  that  time  the  buyer  does  not  pay  down  the  fuU  price  and  take  the  cattle 
away,  the  buyer  forfeits  the  earnest  and  the  seller  may  re-sell  the  cattle,  and  if  the 
seller  cannot  re-seU  the  cattle  by  reason  of  the  earnest  given  and  the  bargain  made, 
to  any  other  person,  the  seller  may  recover  damages  and  fuU  costs  for  the  loss  of 
his  market. 
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X.  Maritime  Law. 

There  is  no  special  legislation  with  regard  to  shipping  etc,  in  Ireland,  the  only 
distinction  between  English  and  Irish  law  being  in  respect  of  Jurisdiction,  Local 
Courts,  Procedure,  Officers,  etc.  The  Jurisdiction  and  procedure  is  under  the  Court 
of  Admiralty  (Ireland)  Act  1867  (30  &  31  Vict.  c.  114)  as  amended  by  39  &  40  Vict. 
c.  28,  and  40  &  41  Vict,  cc  56  &  57.  Admiralty  business  in  Ireland  is  now  assigned 
to  the  King's  Bench  Division  of  the  High  Court  in  Ireland  by  60  &  61  Vict.  c.  66. 
The  Merchant  Shipping  Act  1894  (57  &  58  Vict.  c.  60)  extends  to  Ireland  with  cer- 
tain unimportant  reservations. 

XL  Marine  Insurance. 

The  Marine  Insurance  Act  1906  (6  Edw.  VII,  c.  41)  and  the  principles  of  Enghsh 
law  relating  to  the  subject  apply  to  Ireland. 

XIL  Carriage  by  Land. 

The  Carriers  Act  1830  (11  Geo  IV,  and  1  Will.  IV  c.  68),  apphes  to  Ireland, 
as  do  most  of  the  Public  General  Acts  for  the  regulation  of  Railways,  and  also  the 
Railway,  and  Canal  Traffic  Acts.  The  Irish  Tramway  Act  1860  incorporates  the 
Railway  and  Canal  Traffic  Act  1854,  and  in  the  Irish  Light  Railway  Acts  most  of 
the  general  Railway  Acts  are  incorporated.  By  the  Irish  Bankrupt  and  Insolvent 
Amendment  Act,  1865  (28  &  29  Vict.  c.  20),  no  Irish  railway  company  incorporated 
by  Act  of  Parliament,  can  be  made  bankrupt  under  the  Irish  Bankrupt  and  Insolvent 
Act,  1857,  and  the  provisions  of  that  Act  relating  to  the  bankruptcy  of  joint  stock 
companies  do  not  apply  to  railway  companies  so  incorporated. 

XIII.  Trade  Marks. 

The  Merchandise  Marks  Acts,  The  Trade  Marks  Acts,  and  the  Patent,  Designs 
and  Trade  Marks  Acts  at  present  in  force  in  England  apply  to  Ireland.  By  the  Mer- 
chandise Marks  (Ireland)  Act  1909  (9  Edw.  VII  c.  24)  "An  Act  to  enable  the 
Department  of  Agriculture  and  Technical  Instruction  for  Ireland  to  undertake  the 
Prosecution  in  certain  cases  under  the  Merchandise  Marks  Act  1887,"  the  Department 
of  Agriculture  and  Technical  Instruction  for  Ireland,  with  the  concurrence  of  the 
Lord  Chancellor  of  Ireland  and  of  the  Board  of  Trade,  may  make  regulations  providing 
that  in  cases  which  appear  to  the  Department  to  relate  to  Irish  agricultural  produce 
or  the  produce  of  any  other  Irish  rural  industry  and  to  afiect  the  general  interests 
of  the  Country  or  a  section  of  the  community  or  of  a  trade,  that  the  prosecution  in 
Ireland  of  offences  under  the  Merchandise  Marks  Act  1887  shall  be  undertaken  by 
the  Department,  and  prescribing  the  conditions  on  which  such  prosecutions  are  to 
be  so  undertaken,  and  all  such  regulations  are  to  be  laid  before  Parhament  within 
three  weeks,  etc.,  and  nothing  in  the  Act  is  to  affect  the  power  by  any  persons  or 
authority  to  undertake  prosecutions  otherwise  than  under  such  regvdations. 


Bankruptcy  and  Insolvency. 

By  N.  W.  Sibley,  B.  A.,  LL.M.,  Barrister-at-Law. 


Bankruptcy  Law  of  England. 

statutes:  46  &  47  Vict.  c.  52  (1883);  47  &  48  Vict.  c.  9  (1885);  50  &  51  Vict.  c.  57 
1887);  50  &  51  Vict.  c.  66  (1887);  51  &  52  Vict.  c.  62  (1889);  53  &  54  Vict.  c.  71 

(1890).] 


Part  I.    Preliminary  Observations. 

The  law  of  bankruptcy  is  a  modern  creation,  slowly  evolved  out  of  the  crimi- 
nal law  in  answer  to  the  necessities  of  a  widely  spread  industrial  life.  Until  the 
ReUef  of  Insolvent  Debtors  Acts,  the  first  of  which  was  passed  in  1813,  bank- 
ruptcy was  a  privilege  confined  to  traders.  Hence,  in  England,  in  whose  hands, 
Vattel  declared  (Droit  des  Gens,  livre  1,  Ch.  8,  p.  85)  it  was  chiefly  commerce 
that  placed  the  balance  of  Europe,  great  importance  was  early  attributed  to  the 
law  of  bankruptcy.  From  1731  to  1825,  fraudulent  bankruptcy  was  made  felony 
without  benefit  of  clergy,  i.  e.  made  capitally  punishable  on  a  first  offence. 
(Stephen's  Hist.  Cr.  Law;  Vol.  3;  p.  229.)  This  legislation  was  defended  by 
Blackstone,  who  commented  on  it  in  the  following  terms.  —  It  is  allowed  in 
general  by  such  as  are  most  averse  to  the  infhction  of  capital  punishment  that 
the  offence  of  fraudulent  bankruptcy,  being  an  atrocious  species  of  the  crimen 
falsi,  ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  the 
coin":  (4  Comm.  p.  156.  The  date  of  Blackstone's  Commentaries  is  1769,  or 
about  forty  years  after  the  passing  of  the  Statute  5  Geo  2  c.  30,  which  made  frau- 
dulent bankruptcy  a  capital  offence  for  the  first  time.)  At  the  treaty  of  Amiens, 
in  1803,  between  England,  France,  Spain,  and  Holland,  fraudulent  bankruptcy 
was  made  an  extraditable  crime,  when  the  category  of  extradition  crimes  was 
much  more  restricted  than  at  the  present  time,  and  in  fact  only  comprised  some 
three  offences,  all  of  the  very  gravest  character,  ex.  gr.  murder,  forgery,  or  fraud- 
ulent bankruptcy.  (Of.  reference  to  the  Treaty  of  Amiens  in  the  Aliens  Act 
of  1802,  s.  21;  Statute  42  Geo.  3,  92.)  In  1803,  according  to  this  provision  of 
the  Treaty  of  Amiens,  the  view  was  clearly  taken  that  fraudulent  bankruptcy 
bordered  upon  forgery,  as  Blackstone  considered.  The  offence  of  fraudulent  bank- 
ruptcy has  been  continued  an  extradition  crime  (cf .  Clarke  on  Extradition,  App. 
p.  xix;  and  the  hst  of  crimes  in  the  first  schedule  to  the  Extradition  Act,  1870; 
Stat.  33  &  34  Vict.  c.  52) ,  although  offences  against  the  bankruptcy  laws  have 
been  reduced  from  felony  to  misdemeanour  (Bankruptcy  Act,  1883,  s.  31;  Bank- 
ruptcy Act,  1890,  s.  27,  (1);  Debtors  Act,  1869;  s.  11:)  except  in  the  case  of 
a  bankrupt  absconding  with  property  (felony  by  section  12  of  the  Debtors  Act,  1869.) 
—  In  the  last  three  hundred  and  fifty  years ,  beginning  with  the  Statute  34  &  35 
Hen.  VIII,  c.  4  (1542)  (This  Act  was  repealed  in  1826,  by  the  Statute  6  Geo.  4, 
c.'16),  there  have  been  no  less  than  thirty-eight  Bankruptcy  Acts.  The  earhest 
legislation  was  merely  directed  against  the  fraudulent  debtor,  but  the  Bankruptcy 
Act  of  1883  discriminates  —  which  no  previous  system  has  done  —  between  insol- 
vency brought  on  by  misconduct  and  insolvency  due  to  misfortune ;  and  by  steadily 
discountenancing  the  one  and  dealing  leniently  with  the  other,  it  has  done  much 
to  maintain  a  high  standard  of  commercial  morahty.  The  laws  of  almost  all  early 
communities  on  the  subject  of  debt  were  exceedingly  severe.  The  ancient  common 
law  of  this  country  gave  no  direct  sanction  to  imprisonment  for  debt,  but  was  made 
to  do  so  by  the  introduction  of  a  fiction  by  applying  the  right  of  arrest  on  mesne 
process  that  previously  existed  to  the  right  of  arrest  on  a  judgment  in  debt  (1795, 
3  Salk.  286).  Therefore  at  an  early  date  by  the  general  law  a  judgment  creditor 
could  arrest  his  judgment  debtor  upon  a  writ  of  capias  ad  satisfaciendum,  and 
keep  him  in  prison  till  he  paid,  or  if  he  did  not  pay,  for  an  indefinite  time,  indeed 
for  his  life.     (Life  of  RomiUy,  Vol.  3;  p.  107.) 
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The  old  harsh  law  of  debtor  and  creditor,  as  regards  non-traders,  before 
1813,  is  well  described  by  Sir  Samuel  Romilly,  the  greatest  reformer  of  the  crimi- 
Tial  law  that  this  country  has  ever  had.  (Life  of  Romilly;  Vol.  HI;  pp.  107, 
118, 120, 121, 123, 170,  233,  239,  252.)  RomiUy  concluded  that  the  excessive  severity 
of  the  Bankruptcy  Laws  prevented  their  execution.  Sir  James  Stephen  adopts 
this  view,  observing  that  'there  is,  however,  reason  to  believe  that  in  practice 
the  excessive  severity  of  the  (bankruptcy)  law  prevented  its  execution."  In  1819 
^cf.  extracts  from  its  reports  in  the  Annual  Register  for  1819,  p.  336;  Mr.  Basil  Monta- 
gue's evidence  is  at  pp.  356 — 359),  a  Select  Committee  reported  on  capital  punish- 
ment and  received  the  evidence,  amongst  others,  of  Mr.  Basil  Montague.  He  said 
that  since  the  Act  of  5  Geo.  2 ,  had  passed  —  a  period  of  seventy-seven  years  —  "with 
nearly  40  000  bankrupts  I  doubt  whether  there  have  been  ten  prosecutions :  I  believe 
there  have  been  only  three  executions;  and  yet  fraudulent  bankrupts  and  conceal- 
ment of  property  are  proverbial,  are  so  common  as  to  be  supposed  almost  to  have 
lost  the  nature  of  crime."     (Stephen's  Hist.  Cr.  Law;  Vol.  3;  p.  230.) 

Sir  Samuel  RomiUy,  in  1813,  pointed  out  that  the  evils  then  sought  to  be  met 
by  legislation  as  regards  non-commercial  insolvencies,  were  not  only  the  power  of 
the  creditor  to  keep  his  debtor  in  prison  for  life,  notwithstanding  that  the  latter 
might  have  been  willing  to  give  up  everything  that  he  had  in  the  world  for  the 
satisfaction  of  his  debts,  but  also  the  anomalous  legislative  practice  of  having 
recourse  as  a  remedy  for  this  evil  of  lifelong  imprisonment,  to  the  scarcely  inferior 
evil  of  occasional  Insolvent  Debtors  Acts,  passed  at  uncertain  but  never  at  dis- 
tant periods,  which  abrogated  the  law,  cancelled  men's  contracts,  and  turned  loose 
a  crowd  of  insolvent  debtors,  because  they  were  multiplying  so  fast  that  the  prisons 
were  not  capacious  enough  to  hold  them.  In  1813,  Romilly  declared  that  there 
were  about  3000  prisoners  confined  for  debt  in  the  different  prisons  in  England 
.and  Wales  alone.  Again,  while  our  laws  were  very  severe  as  far  as  they  gave  a 
remedy  against  the  person  of  the  debtor,  they  were  very  relaxed  in  the  remedies 
they  supplied  against  his  property.  In  1813,  Romilly  observes  that  neither  a  non- 
trader  debtor's  freehold  or  copyhold  estates,  nor  money  he  possessed  in  the  public 
funds,  could  be  made  appUcable  to  pay  the  demands  of  the  creditors  who  sued 
him.     Writs  of  error  for  the  mere  purpose  of  delay  were  permitted. 

There  were  enormous  difficulties  to  be  overcome  before  any  of  the  great 
■evils  attending  the  laws  of  bankruptcy  and  insolvency  could  be  removed.  The 
Common  Council  of  the  City  of  London  declared  themselves  inimical  to  the 
Rehef  of  Insolvent  Debtors  Act  of  1813,  and  appointed  a  committee  to  oppose  it. 
The  measure  was  condemned  as  utterly  impracticable  by  both  Lord  Eldon  and 
Lord  Ellenborough,  the  Lord  Chancellor  and  Lord  Chief  Justice  of  that  day.  Amend- 
ments were  insidiously  introduced  into  the  measure  when  it  was  passing  through 
the  Commons  in  the  hope  that  it  would  be  rejected  by  the  House  of  Lords.  After 
the  passing  of  the  Insolvent  Debtors  Act,  petitions  for  its  repeal  were  presented 
from  London,  Westminster,  Bristol,  and  many  other  towns.  Romilly  states  that, 
from  the  ignorance  of  magistrates  who  executed  the  Insolvent  Debtors  Rehef 
Act,  numerous  frauds  were  committed  under  it. 

Abolition  of  Imprisonment  for  Debt.  A  century  of  legislative  effort  has  re- 
moved all  the  evils  in  the  laws  of  bankruptcy  and  insolvency  indicated  by  Sir 
Samuel  Romilly  in  1813.  Imprisonment  for  debt  was  abohshed  by  the  Debtors  Act, 
1869,  with  six  exceptions.  The  Debtors  Act,  1869,  s.  4  [Statute  32  &  33  Vict.  c.  62]; 
provides  that  —  "With  the  exceptions  hereinafter  mentioned,  no  person  shall, 
after  the  commencement  of  this  Act ,  be  arrested  or  imprisoned  for  making  de- 
rfault  in  payment  of  a  sum  of  money.  There  shall  be  excepted  from  the  ope- 
ration of  the  above  enactment: 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty,  other 
than  a  penalty  in  respect  of  any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  summarily  before  a  justice  or 
justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered 
to  pay  by  a  Court  of  equity  any  sum  in  his  possession  or  under  his  control. 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs  when  ordered  to 
pay  costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his  character  of  an  officer  of  the  Court  making 
the  order. 
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5.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  a  salary 
or  other  income  in  respect  of  the  payment  of  which  any  Court  having  juris- 
diction in  bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which  orders  are 
in  this  Act  authorized  to  be  made. 

Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted  from 
the  operation  of  this  section  for  a  longer  period  than  one  year:  and,  secondly,  that 
nothing  in  this  section  shall  alter  the  effect  of  any  judgment  or  order  of  any  Court 
for  payment  of  money  except  as  regards  the  arrest  and  imprisonment  of  the  person 
making  default  in  paying  such  money".  (Cf.  Williams  on  Bankruptcy;  pp.  683 — 88.) 
The  effect  of  these  exceptions,  however,  does  somewhat  modify  the  popular  idea 
that  imprisonment  for  debt  is  abolished.  In  the  year  1903,  17598  persons  were 
incarcerated  in  English  prisons  for  debt  on  civil  process ;  in  1905,  the  number  was 
19830.  Assuming  the  great  increase  of  population  that  has  taken  place  since  1813, 
it  is  clear  that  more  persons  are  imprisoned  for  debt  per  1000  of  the  population 
than  were  imprisoned  a  century  ago.  Nor  can  it  be  said  that  since  1869  the  in- 
cidence of  the  punishment  of  imprisonment  is  exclusively  confined  to  the  dishonest 
debtor.  In  an  age  like  that  at  which  RomiUy  wrote,  when  neither  a  debtor's  free- 
hold nor  copyhold  estates  could  be  taken  in  execution  and  sold  for  the  payment 
of  his  debts,  and  when  money  he  possessed  in  the  funds  was  not  applicable  for 
that  purpose,  there  may  easily  have  been  many  debtors  imprisoned  who  could 
pay  their  debts. 

Doctrine  of  Reputed  Ownership  —  Discovery  of  Debtor's  Property  —  Gamb- 
ing  and  Suspension  of  Discharge  —  Mutual  Credits  and  Set-Off.  Other  stages  in 
the  evolution  of  the  modem  law  of  bankruptcy,  as  it  stands  under  the  Bankrupt- 
cy Acts,  1883  to  1890,  are  the  following.  In  1621,  on  the  passing  of  the  Statute 
21  Jac.  1,  c.  19,  there  first  appeared  the  doctrine  of  reputed  ownership,  a  feature 
of  bankruptcy  law  that  still,  sub  modo,  distinguishes  the  position  of  the  trader 
and  non-trader  bankrupt.  The  Bankruptcy  Act,  1883,  provides  that  the  property 
of  the  bankrupt  divisible  amongst  his  creditors  shall  [inter  aha]  include;  —  "All 
goods  being,  at  the  commencement  of  the  bankruptcy,  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the  consent  and  permission 
of  the  true  owner,  under  such  circumstances  that  he  is  the  reputed  owner  thereof; 
provided  that  things  in  action  other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  course  of  his  trade  or  business  shall  not  be  deemed  goods  within  the  meaning 
of  this  section."  Cf.  WiUiams  on  Bankruptcy;  p.  217  et  seq.  In  1720,  on  the 
passing  of  the  Statute  7  Geo.  1,  c.  31,  debts  payable  at  a  future  day  were  made  pro- 
vable in  bankruptcy  (the  2°"^  Schedule  of  the  Bankruptcy  Act,  1883,  provides  by  rule 
21 ;  that  "A  creditor  may  prove  for  a  debt  not  payable  when  the  debtor  committed 
an  act  of  bankruptcy  as  if  it  were  payable  presently,  and  may  receive  dividends 
equally  with  the  other  creditors,  deducting  only  thereout  a  rebate  of  interest  at 
the  rate  of  five  pounds  per  centum  per  annum  computed  from  the  declaration 
of  a  dividend  to  the  time  when  the  debt  would  have  become  payable,  according 
to  the  terms  on  which  it  was  contracted" :  Williams  on  Bankruptcy  p.  402;  Baldwin 
on  Bankruptcy  p.  650).  Three  important  principles  of  modern  bankruptcy  law 
first  found  recognition  in  a  statute  passed  in  1731.  These  principles  are  that  a 
debtor  ought  to  make  full  discovery  of  his  property  (by  the  Bankruptcy  Act,  1883, 
s.  27  (2),  if  the  debtor  or  his  wife,  or  any  person  indebted  to  him,  refuses  to 
appear  before  the  Court,  the  Court  may  order  him  to  be  apprehended  and  brought 
up  for  examination.  Where  a  witness  refuses  to  answer  any  question  the  registrar 
may  allow  to  be  put  to  him,  the  registrar  wiU  report  to  the  judge,  who  will  deal 
with  the  matter  as  if  the  witness  had  made  default  in  answering  before  the  judge 
[B.  R.  88]),  that  the  privilege  of  bankruptcy  is  forfeited  by  the  debtor's  gambhng 
(the  Bankruptcy  Act,  1890,  s.  8  categorically  enumerates  certain  facts  which  are 
a  ground  for  the  refusal  or  suspension  of  a  bankrupt's  discharge.  Among  these  facts 
are  that  the  bankrupt  has  brought  on  or  contributed  to  his  bankruptcy  by 
gambhng),  and  that  there  may  be  mutual  credit  and  set-off  between  a  debtor  against 
whom  a  receiving  order  has  been  made  and  any  person  proving  a  debt  under  such 
receiving  order.  (Cf.  the  Bankruptcy  Act,  1883,  s.  38,  which  provides  that — "Where 
there  have  been  mutual  credits,  mutual  debts,  or  other  mutual  dealings  between 
a  debtor  against  whom  a  receiving  order  shall  be  made  under  this  Act,  and  any 
other  person  proving  or  claiming  to  prove  a  debt  under  such  receiving  order,  an 
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account  shall  be  taken  of  what  is  due  from  the  one  party  to  the  other  in  respect 
of  such  mutual  dealings,  and  the  sum  due  from  the  one  party  shall  be  set  off  against 
any  sum  due  from  the  other  party,  and  the  balance  of  the  account,  and  no  more, 
shall  be  claimed  or  paid  on  either  side  respectively ;  but  a  person  shall  not  be  entitled 
under  this  section  to  claim  the  benefit  of  any  set-off  against  the  property  of  a  debtor 
in  any  case  where  he  had  at  the  time  of  giving  credit  to  the  debtor,  notice  of  an 
act  of  bankruptcy  cominitted  by  the  debtor  and  available  against  him.") 

History  of  Public  and  Private  Administration  of  tlie  Bankrupt's  Estate.  It 
has  been  said  that  the  chief  characteristic  of  the  Bankruptcy  Acts  of  the  last 
century  is  the  alternate  abandonment  of  and  reversion  to,  the  principle  of 
official  administration  of  the  bankrupt's  estate.  The  system  of  official  assig- 
nees was  first  introduced  by  the  Act  1  &  2  Will.  IV,  c.  56,  one  of  them  being 
appointed  to  act  in  each  bankruptcy  with  specific  duties  incident  to  such  charge. 
This  system  lasted  tiU  1869,  when  two  important  Acts  were  passed,  and  the  system 
of  official  administration  of  the  bankrupt's  estate  was  abandoned,  because  it  had 
been  found  very  expensive  and  also  because  there  was  a  strong  feehng  that  the 
general  body  of  creditors  ought  to  have  more  immediate  control  over  the  proceedings. 
But  the  Bankruptcy  Act  of  1869  (32  &  33  Vict.  c.  71),  now  entirely  repealed, 
was  found  equally  to  involve  great  expense  and  delay.  The  system  of  private 
administration  of  the  bankrupt's  estate  by  a  trustee  for  the  creditors  was  found 
unsatisfactory.  It  was  found  that  the  creditor's  trustqp  was  nearly  totally  irre- 
sponsible, so  that  in  many  cases  the  whole  of  the  details  as  to  the  mode  in  which 
a  debtor's  estate  was  to  be  reaUzed  were  practically  arranged  at  the  will  and  dis- 
cretion of  one  man,  who,  by  means  of  the  proxies  he  might  have  obtained,  was 
able  even  to  vote  himself  trustee,  fix  his  own  remuneration  and  nominate  the  com- 
mittee of  inspection. 

The  Bankruptcy  Act,  1883,  consecrates  the  principle  of  Official  Administration. 
This  and  other  errors  in  the  Bankruptcy  Act  of  1869  led  to  a  marked  reversion 
to  the  principles  of  officialism  in  the  administration  of  the  bankrupt's  estates 
in  the  measure  now  in  force  —  the  Bankruptcy  Act  of  1883.  (Baldwin  on  Bank- 
ruptcy p.  5.)  Yet  it  has  been  weU  said  that  tlie  motto  of  the  Bankruptcy  Act  of 
1883  is  "the  estate  for  the  creditors",  not  for  the  debtor.  Though  the  Act  con- 
secrates the  principle  of  official  administration  it  seeks  to  combine  the  advantages 
of  that  principle  with  the  advantages  of  a  creditors'  administration. 

Principal  Changes  effected  by  Bankruptcy  Act,  1883,  now  in  force  and  suc- 
ceeding Statutes  —  No  liquidation  by  Arrangement  without  Approval  of  the  Court  — 
Virtual  abolition  of  distinction  between  Traders  and  Non-Traders  —  New  Acts  of 
Bankruptcy  —  Appellate  Rights  —  Preferential  Payments.  The  principle  changes 
effected  by  the  Act  of  1883  are  the  following:  Liquidation  by  arrangement  and  com- 
position under  ss,  125,  126  of  the  Bankruptcy  Act,  1869,  has  been  abohshed,  no 
composition  being  allowed ,  under  ordinary  circumstances ,  except  under  petition  in 
bankruptcy,  and  with  the  approval  of  the  Court.  This  constitutes  a  great  improve- 
ment on  the  law  as  it  stood  previous  to  1883,  as  through  an  unfortunate  sUp  in 
the  Act  of  1869,  there  was  no  official  scrutiny  of  the  administration  of  debtors' 
estates  in  cases  of  hquidation  by  arrangement.  Again  the  distinction  between  tra- 
ders and  non-traders  has  been  virtually  removed  (till  1861  non-traders  could  not 
become  bankrupt),  although  the  doctrine  of  reputed  ownership  is  stiU  confined  to 
trade  chattels;  several  new  acts  of  bankruptcy  have  been  added;  the  rights  of 
creditors  under  an  execution  or  attachment  have  been  restricted;  proceedings  by 
debtor's  summons,  and  writs  of  elegit  so  far  as  goods  are  concerned,  have  both 
been  abohshed.  Permission  is  again  granted  to  a  debtor  to  petition  for  his  own 
adjudication  (this  involves  a  reversion  to  a  principle  of  bankruptcy  law  that  was  first 
introduced  in  1825,  on  the  passing  of  the  Statute  6  Geo.  IV,  c.  16,  but  was  in  turn 
derogated  from  by  the  Bankruptcy  Act  of  1869),  and  stringent  regulations  apply  to 
trustees,  and  to  the  discharge  of  the  debtor.  The  control  of  bankruptcy  matters 
is  vested  in  the  Board  of  Trade,  and  new  officials  have  been  appointed,  called 
"official  receivers",  to  whom  are  assigned  duties  with  regard  both  to  the  debtor's 
conduct  and  to  the  administration  of  his  estate. 

The  additional  amending  legislation  on  the  subject  of  bankruptcy  is  as  follows. 
In  1884  it  was  enacted  that  bankruptcy  appeals  from  County  Courts  should  he  to 
a  Divisional  Court  (Bankruptcy  Appeals  [County  Courts]  Act,  1884),  and  not  to  the 
Court  of  Appeal  as  enacted  in  1883  (Bankruptcy  Act,  1883,  s.  104  (2),  par.  a).   It 
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was,  however,  provided  that  a  conditional  right  of  appeal  should  lie  to  the  Court 
of  Appeal  from  the  Divisional  Court. 

In  1888  there  was  passed  a  measure  intituled  the  Preferential  Payments  in 
Bankruptcy  Act  (51  &  52  Vict.  c.  62),  which  involved  an  alteration  of  the  Bank- 
ruptcy Act,  1883.  Priority  was  given  by  the  Act  of  1888  in  the  case  of  parochial 
or  other  local  rates,  and  the  wages  of  a  clerk,  servant,  labourer,  or  workman  when  they 
were  due  from  a  company,  the  Act  of  1883  having  only  given  priority  to  such 
debts  when  they  were  due  from  private  individual  bankrupts.  The  amount  of  the 
wages  of  a  labourer  or  workman  in  respect  of  which  he  could  claim  priority  was 
reduced  from  fifty  to  twenty-five  pounds  by  the  Act  of  1888,  and  certain  other 
small  changes  were  effected.  ^ 

Two  other  Acts  deaUng  with  bankruptcy  matters  followed,  one  (50  &  51 
Vict.  c.  66)  giving  faciUties  for  the  discharge  of  bankrupts,  under  prior  bankruptcy 
statutes;  the  other  (51  &  52  Vict.  c.  62)  amending  the  law  with  regard  to  preferential 
payments  in  bankruptcy. 

In  1890  an  Act  to  amend  the  Law  of  Bankruptcy  was  passed,  (53  &  54 
Vict.  c.  71)  which  altered  the  Bankruptcy  Act,  1883,  in  several  particulars. 
By  section  1  of  the  Bankruptcy  Act,  1890,  alternative  and  additional  conditions 
precedent  are  superadded  before  the  levying  of  execution  by  seizure  and  sale 
of  a  person's  goods  constitutes  an  act  of  bankruptcy  within  the  meaning  of  sec- 
tion 4  (1)  of  the  Bankruptcy  Act,  1883.  The  goods  must  have  been  either  sold 
or  held  by  the  sheriff  for  twenty-one  days.  Compositions  or  schemes  of  arrange- 
ment in  the  principal  Act  (Bankruptcy  Act,  1883,  s.  18)  are  altered  in  the  Act 
of  1890,  s.  3.  The  conditions  precedent  for  the  granting  of  an  order  of  discharge 
in  the  principal  Act  (Bankruptcy  Act,  1883,  s.  28)  are  altered  in  the  Bankruptcy 
Act,  1890,  s.  8  et  seq.  The  duties  of  the  sheriff  as  to  goods  taken  in  execution  are 
altered,  so  as  to  confer  on  the  sheriff  a  power  to  dehver  money  seized  or  received 
in  part  satisfaction  of  the  execution  to  the  official  receiver  (Bankruptcy  Act,  1890, 
s.  11,  (1)).  Under  section  15  (1)  of  the  Bankruptcy  Act,  1890,  the  remuneration 
of  the  trustee  is  made  to  depend  on  the  amount  realised  by  him,  and  is  not 
left  in  the  absolute  discretion  of  the  taxing  officer  as  in  the  principal  Act.  Under 
s.  21  (1)  of  the  Bankruptcy  Act,  1890,  the  limitations  as  to  time,  concurrence, 
and  proof,  required  by  the  principal  Act  on  the  procuring  of  an  order  of  admini- 
stration in  bankruptcy  of  the  estate  of  a  person  dying  insolvent  are  entirely 
removed.  Certain  rules  as  to  meetings  of  creditors  in  the  first  schedule  of  the  prin- 
cipal Act  are  repealed  by  the  Bankruptcy  Act,  1890.  (Cf.  section  29,  schedule,  of 
53  &  54  Vict.  c.  71.) 

The  practical  operation  of  the  Deeds  of  Arrangement  Act,  1887,  on  the  Bank- 
ruptcy Act,  1883.  The  practical  importance  of  the  bankruptcy  laws  is  limited 
by  the  frequent  recourse  —  amounting  to  nearly  fifty  per  cent,  of  the  total 
number  of  insolvencies  —  which  is  had  to  private  deeds  of  arrangement,  under 
the  administration  of  trustees  for  the  creditors  (Deeds  of  Arrangement  Act,  1887 
Bankruptcy  Act,  1890,  s.  25).  It  has  been  said  that  the  reluctance  of  insol- 
vents to  avail  themselves  of  the  bankruptcy  laws  is  to  be  ascribed  to  the  pub- 
licity involved  in  bankruptcy  matters.  But  pubhcity  is  not  entirely  avoided 
by  an  insolvent  who  seeks  to  have  his  estate  administered  privately  by  a- 
trustee  for  his  creditors.  By  section  5  of  the  Deeds  of  Arrangement  Act,  1887, 
a  deed  of  arrangement  is  void  unless  a  true  copy  is  presented  to  and  filed  with  the 
registrar  within  seven  clear  days  of  its  execution,  together  with  two  affidavits 
stating  various  particulars.  Again  by  subsection  (2)  of  section  25  of  the 
Bankruptcy  Act,  1890,  unless  the  trustee  under  any  deed  of  arrangement 
annually  transmits  to  the  Board  of  Trade  an  account  of  his  receipts  and 
payments,  in  a  form  and  with  a  verification  prescribed,  he  may  be  required 
by  the  judge  of  the  High  Court  to  whom  bankruptcy  business  has  been  assign- 
ed, on  the  application  of  the  Board  of  Trade,  to  comply  with  the  statutory 
requisition  above  mentioned.  The  general  desire  to  evade  the  stringent  provisions 
of  the  Bankruptcy  Acts  is  doubtless  to  be  ascribed  to  other  reasons  besides  the 
pubhcity  involved  in  bankruptcy  matters.  The  costs  of  the  official  administration 
of  an  insolvent's  estate  amount  to  23  per  cent;  while  under  the  non-official  ad- 
ministration of  a  trustee  for  the  creditors  they  only  amount  to  21  per  cent.  Soh- 
citors  are  also  said  to  find  a  private  arrangement  far  more  acceptable  than  bank- 
ruptcy to  themselves  as  well  as  to  their  cUents.    The  dividends  are  also  said  to  be 
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larger  when  the  estate  of  an  insolvent  is  privately  administered.  Further,  deeds 
of  arrangement  imply  complete  unanimity  among  the  creditors,  as  the  dissent  of 
one  creditor  is  enough  to  upset  an  arrangement. 

Part  II.    Constitution,  Procedure,  and  Powers  of  Court. 

The  Courts  possessing  jurisdiction  in  bankruptcy  are  the  High  Court  and 
the  County  Courts  (46  &  47  Vict.  c.  52,  s.  92  (1). 

The  Lord  Chancellor  may  exclude  any  County  Court  from  having  jurisdiction 
in  banki'uptcy,  and  may  direct  at  what  times  and  at  what  intervals  bankruptcy 
business  may  be  transacted  by  County  Courts. 

The  High  Court  has  jurisdiction  in  bankruptcy  in  the  districts  consoHdated 
in  the  title  of  London. 

The  London  Bankruptcy  District  comprises  the  city  of  London  and  places 
situated  within  the  districts  of  the  County  Courts  of  Bloomsbury,  Bow,  Brompton, 
ClerkenweU,  Lambeth,  Marylebone,  Shoreditch,  Southwark,  Westminster,  and 
Whitechapel. 

AU  bankruptcy  matters  in  London  may  be  assigned  to  such  division  of 
the  High  Court  as  the  Lord  Chancellor  may  direct. 

A  County  Court  for  the  purposes  of  its  bankruptcy  jurisdiction  has  under 
s.  100  of  the  Bankruptcy  Act,  1883,  all  the  powers  and  jurisdiction  of  the 
High  Court,  and  the  orders  of  the  Court  may  be  enforced  accordingly  (See 
s.  103,  par.  4  as  to  jurisdiction  in  judgment  summonses.  The  Divisional  Court 
has  no  jurisdiction  personally  over  the  registrar  of  a  County  Court,  to  enforce  com- 
pUance  with  an  order  made  by  it  on  appeal:  Ex  "parte.  Eegistrar  of  County  Courts 
of  Croydon,  Re  Wise,  17  Q.  B.  D.  389.  As  to  review  of  County  Court  taxation  at  the 
instance  of  Board  of  Trade,  r.  124). 

Every  court  having  original  jurisdiction  in  bankruptcy  has  jurisdiction  throug- 
out  England.  The  Judge  of  the  High  Court,  or  of  a  County  Court,  may,  under 
rules  18,  19,  for  good  cause  shown,  order  the  transfer  of  the  proceedings  in  any 
matter  under  the  Act. 

The  High  Court,  the  county  courts,  the  courts  having  jurisdiction  in  bank- 
ruptcy in  Scotland  and  Ireland,  and  every  British  court  elsewhere  having  juris- 
diction in  bankruptcy  or  insolvency,  are  required  by  section  118  of  the  Bank- 
ruptcy Act,  1883,  to  be  auxiliary  to  each  other.  When  one  court  seeks  the  aid 
of  another  in  a  bankruptcy  matter,  the  latter  is  empowered  to  exercise  aU  the 
jurisdiction  of  the  court  seeking  aid ,  if  that  is  greater  than  that  of  the  court 
directed  to  act. 

A  judge  of  the  High  Court  may  exercise  jurisdiction  in  bankruptcy  in 
chambers.  But  the  following  matters  and  appHcations  must,  by  rule  6,  be  heard 
and  determined   in  open  court,  namely: 

a)  The  public  examination  of  debtors; 

b)  Applications  to  approve  a  composition  or  scheme  of  arrangement; 

c)  Applications  for  orders  of  discharge  or  certificates  of  removal  of  disqualifi- 
cations; 

d)  Appeals  from  the  Board  of  Trade  to  the  High  Court; 

e)  AppUcations  to  set  aside  or  avoid  any  settlement,  conveyance,  transfer, 
security,  or  payment,  or  to  declare  for  or  against  the  title  of  the  trusteste 
to  any  property  adversely  claimed; 

f)  Applications  for  the  committal  of  any  person  to  prison  for  contempt; 

g)  AppHcations  against  the  rejection  of  a  proof,  or  to  expunge  or  reduce  a 
proof,  where  the  amount  of  the  proof  exceeds  £200; 

h)  Applications  for  the  trial  of  issues  of  fact  with  a  jury,  and  the  trial  of 
such  issues. 

An  English  domicil  the  condition  precedent  to  an  adjudication  in  bankruptcy. 
A  person  carmot  be  adjudicated  a  bankrupt  unless  he  is  domiciled  in  England 
or  Wales.  The  Bankru^cy  Act,  1883,  does  not,  by  section  2,  except  so  far  as  is 
expressly  provided ,  extend  to  Scotland  or  Ireland.  Therefore  even  an  Irishman  or 
a  Scotchman  hving  in  his  own  country  must,  for  the  purposes  of  the  Bankruptcy 
Act,  be  treated  as  a  foreigner  (ex  parte  O'Loghlen,  re  O'Loghlen  (1871)  L.  R.  6  Ch.  406. 
See  47  &  48  Vict.  c.  16;  51  &  52  Vict.  c.  62,  s.  4;  45  &  46  Vict.  c.  75,  ss.  1,  3, 
10,  19,  26).  An  alien  resident  and  domiciled  abroad,  but  who  is  a  member  of  a 
firm  carrying  on  business  in  England,  cannot  be  adjudicated  a  bankrupt  in  Eng- 
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land  on  a  creditor's  petition  if  lie  has  not  committed  any  act  of  bankruptcy  here, 
although  he  may  have  committed  one  abroad  (Cooke  v.  Vogeler  Co.,  [1901]  A.  C.  102; 
Ex  parte  Elain,  re  Sawers  (1879),  12  Ch.  D.  522;  Ex  parte  Pearson,  re  Pearson 
[1892]  2  Q.  B.  263;  As  to  service  [for  what  it  may  be  worth]  of  a  bankruptcy 
notice  here  upon  a  foreigner  temporarily  in  England,  against  whom  a  creditor's 
petition  could  not  be  filed  under  s.  6,  par.  1  (d)  see  Ex  parte  Beyer,  Peacock  and 
Co.,  re  Clark  [1896]  2  Q.  B.  476.  But  a  conveyance  or  assignment  of  property 
to  a  trustee  for  the  benefit  of  creditors  is  an  act  of  bankruptcy,  although  made 
abroad,  when  made  by  a  domiciled  Enghshman,  because  such  a  conveyance  operates 
according  to  English  law  (Ex  parte  Crispin,  In  re  Crispin  (1873),  L.  R.  8  Ch. 
374,  380). 

There  is,  however,  power  under  s.  103,  par.  5,  to  make  a  receiving  order,  in 
Ueu  of  a  committal  under  s.  5,  Debtors  Act,  1869,  against  a  foreigner  temporarily 
resident  within  the  jurisdiction,  although  there  may  be  no  power  to  file  a  creditor's 
petition  against  him  (Ex  parte  Clark,  in  re  Clark  [1898]  1  Q.  B.  20).  A  domiciled 
Frenchman  came  to  England  for  the  purposes  of  an  action  which  he  had  commenced 
in  the  EngHsh  Courts.  He  took  five  furnished  rooms  on  the  third  and  fourth  floors 
of  a  house  in  London.  He  occupied  the  rooms  exclusively  for  three  months  from  March 
to  June,  living  in  them  with  his  wife  and  two  servants.  During  the  three  months 
he  paid  frequent  visits  to  France,  and  at  the  end  of  the  three  months  returned 
there.  It  was  held  that  he  had  had  a  dweUing  house  in  England  "within  a  year 
before  the  date  of  the  presentation  of  the  petition  within  the  meaning  of  subsection 
(1)  of  section  6  of  the  Bankruptcy  Act  1883  (In  re  Hecquard.  Ex  parte  Hecquard 
(1889)  24  Q.  B.  D.  71).  Where  a  person  acquires  an  EngUsh  domicil  of  choice, 
but  abandons  it  with  the  intention  never  to  come  back  again  to  England,  a  bank- 
ruptcy petition  cannot  be  served  upon  him  (Es  parte  Bobertson,  In  re  Bobertson 
[1885]  W.  N.  217),  even  if  the  abandonment  of  the  domicil  took  place  in  conse- 
quence of  pecuniary  difficulties. 

Jurisdiction.  The  effect  of  the  provisions  of  s.  102  of  the  Bankruptcy  Act 
1883  as  to  jurisdiction  is  as  foUovra: — ^All  courts  having  jurisdiction  in  bankruptcy 
have  coordinate  jurisdiction  for  the  purpose  of  deciding  all  questions  whatever, 
whether  of  law  or  fact,  which  may  arise  in  any  case  of  bankruptcy.  A  County  Court 
may  not  adjudicate  upon  any  claim  not  arising  out  of  the  bankruptcy  which  might 
theretofore  have  been  enforced  by  the  action  in  the  High  Court,  unless  the  parties 
consent,  or  the  subject  matter  in  dispute  does  not  exceed  two  hundred  pounds. 
A  claim  arising  out  of  the  bankruptcy  is  one  which  arises  out  of  a  transaction 
which  would  never  have  taken  place  but  for  the  impending  bankruptcy,  and  would 
never  have  been  impeached  if  the  bankruptcy  had  not  taken  place.  A  claim  cannot 
arise  out  of  the  bankruptcy  which  arises  out  of  a  dispute  that  occurred  before  the 
bankruptcy  (In  re  Hawke.  Ex  parte  Scott  and  Smith  (1885)  16  Q.  B.  D.  503.  In 
this  case  a  claim  by  a  bankrupt's  trustee  for  the  return  of  wheat  or  the  payment 
of  its  value  which  had  been  repurchased  on  credit  from  the  manager  of  the  bank- 
rupt's stores,  was  held  to  be  "a  claim  arising  out  of  the  bankruptcy"  when  the 
repurchase  was  effected  a  day  before  the  bankrupt  sent  out  notices  of  suspension, 
but  was  made  after  the  repurchasers  had  been  given  the  information  that  the 
bankrupt  was  in  difficulties.)  In  Williams  on  Baiiruptcy  it  is  observed  that  the 
effect  of  the  subsection  (Bankruptcy  Act,  1883,  s.  102,  1)  would  seem  to  be 
that  County  Courts  have  power  to  try  all  claims  which  do  arise  out  of  the  bank- 
ruptcy, but  the  judge  has  in  each  case  a  judicial  discretion  whether  or  not  he  will 
exercise  the  jurisdiction  (Be  Arnold,  ex  parte  Off.  Beceiver  (1891),  9Mor.  1)  although 
he  ought  not  to  exercise  it  in  cases  where  questions  of  character  or  large  amounts 
are  involved  (Be  Besvnck,  ex  parte  Hazlehurst  (1888),  5  Mor.  105.  following  ex  parte 
Armitage,  re  Learoyd,  Witon,  and  Co.,  (1881)  17  Ch.  D.  13;  Ex  p.  Price,  re  Boberts, 
(1882)  21  Ch.  D.  553,  decided  under  the  Act  of  1869;  WiUiams  on  Bankruptcy 
p.  322).  In  a  recent  case  under  this  provision,  i.  e.  section  102  (1)  of  the  Bank- 
ruptcy Act,  1883,  it  was  held  that  a  County  Court  Judge  has  not  jurisdiction  (ex- 
cept by  consent)  to  refer  a  claim  exceeding  £200  not  arising  out  of  the  bankruptcy 
to  his  Registrar,  to  ascertain,  by  taking  an  account,  the  amoimt  really  due  (in 
re  Healey;  ex  parte  Healey  (1906)  93  L.  T.  704). 

Section  102  (2)  of  the  Bankruptcy  Act  1883  provides  that  "A  Court  having 
jurisdiction  in  bankruptcy  under  this  Act  shall  not  be  subject  to  be  restrained  in 
the  execution  of  its  powers  under  this  Act  by  the 'order  of  any  other  Court,  nor 
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shall  any  appeal  lie  from  its  decisions,  except  in  manner  directed  by  this  Act." 
This  enactment  must  be  read  in  conjunction  with  an  earlier  section  of  the  principal 
Act  which  provides  that  (1)  on  the  making  of  a  receiving  order  an  official  receiver 
shall  be  thereby  constituted  receiver  of  the  property  of  the  debtor,  and  there- 
after, except  as  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any  remedy  against  the 
property  or  the  person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave  of  the  Court  and  on  such 
terms  as  the  Court  may  impose.  Again  (2)  but  this  section  shall  not  affect  the 
power  of  any  secured  creditor  to  reaUze  or  otherwise  deal  with  his  security  in  the 
same  manner  as  he  would  have  been  entitled  to  realize  or  deal  with  it  if  this  section 
had  not  been  passed.     (Cf.  Bankruptcy  Act  1883;  s.  9.) 

It  is  doubtful  whether  the  High  Court  or  the  County  Court  sitting  in  bankruptcy 
may  restrain  an  action  against  a  debtor  in  the  High  Court,  because  the  London 
Court  of  Bankruptcy  is  now  united  with  the  Supreme  Court  (Cf .  Bankruptcy  Act, 
1883,  s.  93),  and  no  cause  or  proceeding  pending  in  the  High  Court,  or  Court  of 
Appeal,  can  be  restrained  by  injunction  or  prohibition.  (Supreme  Court  of  Judi- 
cature Act,  1873,  s.  24.)  There  is  a  case  which  may  be  taken  to  decide  that  a  County 
Court  sitting  in  bankruptcy  cannot  restrain  an  action  against  the  debtor  in  the 
High  Court  {Ex  parte  Reynolds,  re  Barnett  (1885)  15  Q.  B.  D.  169).  It  is  quite 
clear  that  after  the  Chancery  Division  has  allowed  a  matter  to  go  on  with  a  know- 
ledge of  the  bankruptcy  proceedings,  it  is  out  of  the  question  that  the  matter 
pending  in  Chancery  should  be  stayed  by  the  County  Court  {Re  Richardson;  Ex 
parte  the  Executors  of  J.  Greine  (1902)  86  L.  T.  690.)  The  injunction  to  stay  pro- 
ceedings is  discretionary,  and  a  suit  in  Chancery  cannot  be  stopped  when  there 
are  questions  raised  in  it  which  do  not  relate  to  the  bankruptcy  proceedings  at 
all,  as  where  the  bankrupt  claims  against  a  bank  (which  is  a  secured  creditor)  for 
neglect  in  not  keeping  up  poUcies  {Ex  parte  RumboU.  In  re  Taylor  (1871)  L.  R. 
6  Ch.  842.)  Where  a  liquidating  debtor  is  a  joint  defendant,  an  injunction  cannot 
be  obtained  to  restrain  further  proceedings  against  the  Uquidating  debtor,  but  the 
Court  will  restrain  the  plaintiff  from  enforcing  his  judgment  as  against  the  debtor 
{Ex  p.  Mills,  re  Manning  (1871)  L.  R.  6  Ch.  594;  Re  Deere  (1875)  L.  R.  10  Ch.  658). 
The  expression  "stay"  met  with  in  section  10  of  the  Bankruptcy  Act,  1883,  relates 
to  what  may  be  done  by  the  court  before  which  the  action  is  pending. 

The  term  "bankruptcy"  for  the  purposes  of  jurisdiction  and  the  general  power 
of  Bankruptcy  Courts,  probably  includes  a  composition  or  scheme  under  the  Bank- 
ruptcy Act,  1890,  s.  3,  or  under  section  23  of  the  principal  Act  (WiUiams  on  Bank- 
ruptcy; p.  326). 

Actions  pending  in  other  divisions  brought  or  continued  by  or  against  the 
bankrupt,  may  be  transferred  to  the  High  Court  sitting  in  bankruptcy  by  the  judge 
who  has  made  a  receiving  order  against  the  bankrupt.  An  order  will  not  be  made 
under  this  section  (Bankruptcy  Act,  1883,  s.  102  ss.  4)  on  the  apphcation  of  the 
trustee,  unless  the  trustee  has  by  operation  of  the  bankruptcy  law,  a  higher  and 
better  title  than  the  bankrupt  himself  would  have  had  {Ex  parte  Kemp,  re  Cham- 
pagne (1894)  69  L.  T.  763).  A  trustee,  by  the  operation  of  the  law  of  bankruptcy, 
has  a  higher  and  better  title  than  the  bankrupt,  where  for  instance  the  trustee 
claims  against  the  mortgagees  of  a  bankrupt,  on  the  ground  that  the  mortgage 
deed  was  a  contrivance  to  defeat  the  creditors,  and  also  that  it  was  a  conveyance  of 
substantially  the  whole  of  the  bankrupt's  available  assets  to  secure  a  pre-existing 
debt.  {Ex  parte  Brown,  In  re  Yates  (1879)  11  Ch.  D.  148.)  Where  the  trustee  has 
a  higher  and  better  title  than  the  bankrupt,  the  point  is  really  not  arguable,  the 
matter  becomes  conclusively  one  which  is  intended  to  be  dealt  with  by  the  Court 
of  Bankruptcy. 

Procedure.  Procedure  in  Bankruptcy  is  regulated  by  Rules  of  Court,  which 
are  not  the  Rules  of  the  Supreme  Court.  Applications  to  Bankruptcy  Courts 
must  be  made  by  motion,  supported  by  affidavit.  Notice  to  the  defendant  is  not 
necessary.  If  the  respondent  intends  to  use  affidavits  in  opposition  to  the  motion, 
he  must  deliver  copies  of  such  affidavits  to  the  appHcant  not  less  than  two  days 
before  the  day  appointed  for  the  hearing.  If  a  party  desires  that  the  evidence 
on  a  pending  motion  in  a  bankruptcy  matter  should  be  taken  viva  voce  he  must 
give  notice  in  writing  to  the  other  side;  and  if  no  objection  is  taken  within  a 
week,  then  it  will  be  heard  viva  voce  without  any  order.    But  if  any  objection  is 
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raised  within  the  week,  then  an  application  must  be  made  to  the  Court  (6  Manson 
287).  A  bankrupt,  if  called  as  a  witness,  may  be  asked  what  account  he  gave  of  a 
transaction  under  consideration,  at  his  pubhc  examination. 

An  eight  days'  motion  is  required  in  bankruptcy  matters,  to  be  sent  by  regis^ 
tered  letter.  Service  of  notice  of  the  motion  is  equivalent  to  the  commencement 
of  an  action.  The  Statute  of  Limitations  (21  Jac.  1  c.  16  s.  3)  is  a  bar  to  a  motion 
in  the  Bankruptcy  Court,  and  therefore  a  claim  which  accrued  more  than  six 
years  before  the  commencement  of  the  motion  is  barred  in  bankruptcy. 

By  section  143  of  the  Bankruptcy  Act,  1883,  irregularity  or  formal  defect  does 
not  invahdate  a  proceeding  in  bankruptcy,  except  where  the  Court  considers  it 
has  worked  irremediable  substantial  injustice.     There  is  a  power  to  amend. 

Part  III.    Appeals. 

On  the  subject  of  appeals  the  Bankruptcy  Act,  1883,  s.  104,  as  amended  by 
the  Bankruptcy  Appeals  (County  Courts)  Act,  1884  (47  Vict.  c.  9),  provides  as 
follows : 

"1.  Every  Court  having  jurisdiction  in  bankruptcy  under  this  Act  may  review, 
rescind,  or  vary  any  order  made  by  it  under  its  bankrupty  jurisdiction. 
2.  Orders  in  bankruptcy  matters  shall,  at  the  instance  of  any  person  aggrieved, 
be  subject  to  appeal,  as  follows: 

a)  An  appeal  shall  he  in  bankruptcy  matters,  at  the  instance  of  any  person 
aggrieved,  from  the  order  of  a  County  Court  to  a  Divisional  Court  of  the 
High  Court,  of  which  the  judge  to  whom  bankruptcy  business  shall  for 
the  time  being  be  assigned  shall  for  the  purpose  of  hearing  any  such 
appeal  be  a  member.  The  decision  of  such  Divisional  Court  upon  any 
such  appeal  shall  be  final  and  conclusive,  unless  in  any  case  it  shall 
seem  fit  to  the  said  Divisional  Court  or  to  the  Court  of  Appeal  to 
give  special  leave  to  appeal  therefrom  to  her  Majesty's  Court  of  Appeal, 
whose  decision  in  such  case  shall  be  final  and  conclusive; 

b)  An  appeal  shall  he  from  the  order  of  the  High  Court  to  her  Majesty's 
Court  of  Appeal; 

c)  An  appeal  shall,  with  the  leave  of  her  Majesty's  Court  of  Appeal,  but 
not  otherwise,  he  from  the  order  of  that  Court  to  the  House  of  Lords; 

d)  No  appeal  shall  be  entertained  except  in  conformity  with  such  general 
rules  as  may  for  the  time  being  be  in  force  in  relation  to  the  appeal." 

An  apphcation  to  review  a  former  order  ought  not  to  be  an  ex  parte  appli- 
cation; it  ought  to  be  made  and  decided  upon  by  the  Court  before  the  facts  of 
the  case  are  gone  into,  otherwise  the  appellant  will  have  to  pay  his  own  costs  {In 
re  Tobias,  Ex  parte  Tobias  [1891]  1  Q.  B.  463).  According  to  the  case  which  shews 
the  right  procedure  to  adopt  on  an  apphcation  to  review  under  section  104  (1),  the 
party  asking  for  the  review  wiU  have  to  give  very  good  reasons  why  the  review 
should  be  granted;  but  it  is  not  necessary  that  he  should  do  more  than  make 
out  a  prima  facie  case  {In  re  Lloyd,  Ex  parte  Lloyd  (1889)  6  Morr.  297,  302). 

In  a  case  which  shews  the  principles  on  which  the  Court  will  act  in  exercising 
the  power  to  rehear  (WUHams  on  Bankruptcy;  p.  334),  where  there  was  an  apph- 
cation by  a  bankrupt  for  review  against  an  order  of  a  County  Court  judge  absolutely 
refusing  a  discharge,  {In  re  Tobias,  ex  parte  Tobias  supra),  it  was  considered  that 
refusal  of  discharge  operates  as  a  punishment,  and  that,  where  it  can  be  shewn 
that  the  object  of  the  punishment  has  been  effected  by  the  bankrupt  behaving 
creditably  by  working  hard,  by  holding  responsible  position,  by  hving  on  a  narrow 
income,  and  by  not  incurring  any  debts,  the  punishment  of  refusal  of  discharge 
may  be  remitted  at  any  time.  Society  is  injured  and  not  benefitted  by  the  con- 
tinuance of  a  punishment  after  the  necessity  for  it  has  ceased. 

There  can  be  no  rehearing  of  an  order  under  section  104  (1)  of  the  Bankruptcy 
Act  if  it  is  not  made  in  bankruptcy  jurisdiction  and  by  reason  of  the  bankruptcy. 
A  charging  order  made  by  a  judge  of  the  High  Court  sitting  in  bankruptcy,  but 
under  a  statute  which  is  not  'all  a  Bankruptcy  Statute,  is  not  an  order  made  in 
bankruptcy  jurisdiction  {In  re  8uf field  and  Watts;  Ex  parte  Brown  (1888)  20 
Q.  B.D.  693).  An  appeal  wiU  he  from  an  order  made  on  the  re-hearing  of  a  matter 
in  the  County  Court,  although  the  order  originally  made  by  the  Court  has  not  been 
varied  on  such  rehearing  {In  re  Ashworth,  Ex  parte  Ashworth  (1893)  10  Morr.  175). 
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There  is  no  doubt  that  a  Court  having  jurisdiction  in  bankruptcy  may  rescind  a 
receiving  order,  at  all  events  when  the  creditors  have  been  either  paid  in  fuU  or 
are  fuUy  secured  {Ex  parte  Wemyss,  In  re  Wemyss  (1884)  13  Q.  B.  D.  244).  The 
Court  wiU  refuse  to  rescind  a  receiving  order  where  the  debtor  has,  subsequently 
to  the  receiving  order,  effected  an  arrangement  with  his  creditors  which  it  is  not 
quite  clear  is  for  their  benefit,  and  has  been  guilty  of  misconduct  in  connection 
with  his  insolvency  {In  re  Izod;  Ex  parte  The  Official  Receiver  [1898]  1  Q.  B.  241). 
Any  person  aggrieved  may  appeal.  By  section  104  (2)  of  the  Bankruptcy  Act,, 
1883,  an  appeal  in  bankruptcy  matters  lies  at  the  instance  of  "any  person  aggriev- 
ed". As  to  who  are,  and  who  are  not  "persons  aggrieved",  see  cases  collected  in 
Williams  on  Bankruptcy;  p.  332.  The  appeal  from  an  order  of  the  County  Court  lies 
to  the  Divisional  Court.  There  is  a  further  conditional  right  of  appeal  to  the  Court 
of  Appeal.  But  the  Divisional  Court  wiU  only  give  leave  to  appeal  to  the  Court  of 
Appeal  in  a  case  of  general  importance,  or  where  there  is  a  large  sum  involved,  or 
the  principle  involved  is  not  quite  clear  {In  re  Campbell  (1884)  14  Q.  B.  D.  32). 
An  appeal  to  the  Court  of  Appeal  must  be  brought  within  twenty-one  days 
(B.  R.  130).  Solicitors  have  a  right  of  audience  on  an  appeal  to  the  Divisional 
Court  {In  re  Burnett  (1884)  15  Q.  B.  D.  169)  but  this  does  not  extend  to  the  Court 
of  Appeal  {In  re  Elderton  (1887)  4  Morr.  36).  An  appeal  from  the  judge  in  bank- 
ruptcy, or  from  one  of  the  registrars  of  the  High  Court  in  bankruptcy,  is  to  the 
Court  of  Appeal,  and  must  be  brought  within  21  days  {In  re  Courtenay  (1884)  1 
Morr.  89)  calculated  from  the  date  at  which  the  order  is  signed,  entered,  or  other- 
wise perfected.  There  is  a  further  right  of  appeal  to  the  House  of  Lords  with  the 
leave  of  the  Court  of  Appeal  (Bankruptcy  Act,  s.  104  (b)  (c)).  The  Court  of 
Appeal  wiU  not  give  leave  to  appeal  against  its  own  judgment  in  a  bankruptcy 
matter  to  the  House  of  Lords  where  a  case  is  full  of  suspicion,  and  there  is  no  diffi- 
cult question  of  law  involved  {Ex  parte  Edwards;  In  re  Tollemache  (1884)  14 
Q.  B.  D.  415).  In  one  case  the  Court  of  Appeal  gave  leave  to  appeal  to  the  House 
of  Lords  in  a  bankruptcy  matter,  if  the  creditors,  at  a  meeting  summoned  by 
the  trustees  for  the  purpose,  should  approve  of  an  appeal  being  brought  {Ex 
parte  Board  of  Trade;  In  re  Parker  (1885)  15  Q.  B.  D.  213.  As  to  when  the  Court 
win  give  leave  to  appeal  to  the  House  of  Lords,  cf.  the  cases  collected  in  Williams 
on  Bankruptcy,  p.  336.  An  application  in  bankruptcy  for  leave  to  appeal  in 
forma  pauperis  to  the  Court  of  Appeal  by  a  party  who  has  not  sued  or  defended 
in  forma  pauperis  in  the  Court  below,  must  be  made  ex  parte  to  the  Court  of  Appeal. 
Upon  such  an  application  the  provisions  of  Order  XVI,  rr.  22,  23,  24,  as  to  pro- 
ceedings by  or  against  paupers,  must  be  followed  by  analogy,  as  though  they 
were  in  terms  made  applicable  to  appeals  (C.  A.  Ex  parte  Goldberg  [1893]  1  Q.  B. 
417).  Notice  of  appeal  from  an  order  made  by  a  bankruptcy  Court  on  an  appli- 
cation by  a  bankrupt  for  his  discharge  should  be  a  fourteen  days'  notice.  Where 
such  notice  was  not  given  and  objection  was  taken  at  the  hearing,  the  Court  directed 
the  case  to  stand  over  for  a  week  until  the  required  time  had  elapsed  {In  re  Landau 
(1887)  4  Morr.  253).  When  a  bankruptcy  appeal  has  been  set  down  in  the  ordi- 
nary course  and  is  in  the  day's  paper  for  hearing,  if  the  appellant  does  not  appear 
the  respondent  is  entitled  to  have  the  appeal  dismissed  with  costs  without  giving 
any  proof  that  he  has  been  served  with  a  notice  of  appeal  {Ex  parte  Lows  (^1877) 
Ch.  D.  160).  The  official  receiver  must  in  all  cases  be  served  with  notice  of 
appeal  from  a  receiving  order  {In  re  Webber,  Ex  parte  Webber  (1889)  6  Morr.  313) 
because  he  is  a  person  "directly  affected"  within  Rule  2  of  Order  58  R.  S.  C. 
and  there  is  a  danger  of  collusive  appeals.  But  as  a  general  rule  the  official  receiver, 
though  served  with  a  notice  of  appeal,  ought  not  to  appear  on  the  hearing,  unless 
there  are  special  circumstances  which  he  desires  to  bring  before  the  Court,  and 
in  the  absence  of  special  circumstances  he  will  not  be  allowed  his  costs  of  appear- 
ance {Ex  parte  Dixon,  In  re  Dixon  (1884)  13  Q.  B.  D.  118).  It  is  the  duty  of 
an  appellant  to  bring  before  the  Court  of  Appeal  the  whole  of  the  evidence,  oral 
as  well  as  written,  on  which  the  order  appealed  from  was  founded,  and  if  he  does 
not  do  this,  his  appeal  ought  to  be  dismissed.  The  Court  of  Appeal,  however,  has 
power,  by  way  of  indulgence,  in  a  case  where  a  note  of  oral  evidence  has  been  ac- 
cidentally lost,  to  allow  that  evidence  to  be  taken  over  again.  An  appellant  will 
not  be  allowed  to  raise  in  the  Court  of  Appeal  a  point  which  he  did  not  raise  in 
the  Court  below,  even  though  there  is  some  evidence  in  support  of  it,  if  the  nature 
of  that  evidence  is  such  that,  by  any  possibility,  the  respondent  might  have  been 
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able  to  rebut  it  if  the  point  had  been  raised  originally  {Ex  parte  Firth,  In  re  Cow- 
bum  (1881)  19  Ch.  D.  419).  Rule  111  (2)  of  the  Bankruptcy  Rules,  1883,  which 
provides  that  no  appeal  to  the  Court  of  Appeal  shall  be  brought  from  any  order 
relating  to  property  when  it  is  apparent  from  the  proceeding  that  the  money  or 
money's  worth  involved  does  not  exceed  £50,  unless  by  leave  of  the  Court,  was 
authorized  by  s.  127  of  the  Bankruptcy  Act,  1883,  taken  in  connection  with  s.  104, 
ss.  (2)  (d)  {Ex  parte  Foreman,  In  re  Harm  (1887)  18  Q.  B.  D.  393).  As  to  Rules 
for  Appeal  to  the  Court  of  Appeal,  and  the  application  of  the  Rules  of  the 
Supreme  Court  cf.  Williams  on  Bankruptcy,  p.  336. 

Part  IV.    Who  may  be  bankrupts.  —  Disqualifications  of  bankrupts. 

A  safe  general  answer  to  the  question  who  may  be  bankrupts  is  that  any 
person,  who  is  not  an  infant,  married  woman,  lunatic,  or  body  corporate,  may  be 
petitioned  against  and  adjudicated  a  bankrupt  when  he  is  domiciled  in  England, 
or  when  within  a  year  before  the  date  of  the  presentation  of  the  petition,  he  has 
ordinarily  resided  or  had  a  dwelling-house  or  place  of  business  in  England  (Bank- 
ruptcy Act,  1883,  s.  6,  (1)  par.  d).  As  regards  aliens,  in  a  case  decided  under  the 
Bankruptcy  Act,  1883,  it  was  held  that  a  foreigner  who  is  not  in  England  and 
who  has  not  previously  committed  an  act  of  bankruptcy  in  England  cannot  be 
served  with  a  bankruptcy  notice  abroad  for  the  purpose  of  making  him  bank- 
rupt here  if  he  does  not  comply  with  the  requirements  of  it.  The  specific  facts 
were  that  the  debtor  was  an  American  citizen  residing  at  Buenos  Ayres,  where  he 
carried  on  a  business  as  contractor;  he  had  never  been  in  England  at  all,  except 
on  one  occasion,  some  years  before  he  was  served  with  the  bankruptcy  notice, 
when  travelling.  The  appellant's  partner  was  also  an  American,  but  he  had  resided 
in  England  for  three  years  prior  to  the  service  of  the  bankruptcy  petition,  but  it  was 
denied  that  he  had  transacted  any  business  in  England  on  behalf  of  the  firm  {In  re 
Pearson,  Ex  parte  Pearson  [1892]  2  Q.  B.  263).  In  a  case  which  turned  on  the 
general  principles  of  law  on  the  subject,  Lord  Justice  James  said:  "It  appears  to 
me  that  the  whole  question  is  governed  by  the  broad  general  universal  principle 
that  English  legislation,  unless  the  contrary  is  expressly  enacted,  or  so  plainly 
implied  as  to  make  it  the  duty  of  an  English  court  to  give  effect  to  an  English 
statute,  is  appHcable  only  to  English  subjects  or  to  foreigners  who  by  coming 
into  this  country,  whether  for  a  long  or  a  short  time,  have  made  themselves  during 
that  time  subject  to  English  jurisdiction"  {Ex  parte  Blain,  In  re  Sawers  (1879) 
12  Ch.  D.  522,  526). 

Infants.  Under  the  general  law  of  infancy  previous  to  1874,  there  seems  no 
doubt  there  were  many  instances  in  practice  where  infants  were  adjudicated 
bankrupts  (Williams  on  Bankruptcy;  p.  4),  but  since  1874,  an  infant  cannot 
make  himself  liable  by  accepting  a  bill  of  exchange  even  for  the  price  of 
necessaries  {Re  Soltykoff,  ex  p.  Margrett  [1891]  1  Q.  B.  413);  nor  is  he  liable  to 
bankruptcy  proceedings  in  respect  of  a  debt  contracted  by  a  firm  in  which  he  is 
a  partner  {Lovell  v.  Beauchamp  [1894]  A.  C.  607).  In  a  case  of  great  nicety, 
it  was  held  in  the  Court  of  Appeal  that  an  infant  who  has  traded  cannot  be 
adjudicated  a  bankrupt  on  the  petition  of  a  person  who  has  supplied  him  with 
goods  on  credit  for  trade  purposes,  but  to  whom  he  has  made  no  express  represen- 
tation that  he  is  of  full  age,  even  though  he  has  previously  filed  a  liquidation 
petition  the  proceedings  under  which  have  become  abortive  {Ex  parte  Jones  (1881) 
18  Ch.  D.  109).  It  is  a  condition  precedent  to  a  person's  being  adjudicated  a  bank- 
rupt that  he  should  be  a  debtor,  and  therefore  the  Bankruptcy  Court  must  have 
a  debtor  before  it;  it  cannot  adjudicate  a  man  a  bankrupt  who  has  no  debts,  and  the 
Infants  Relief  Act,  1874,  which  appUes  to  trading  contracts,  restrains  an  infant 
from  incurring  any  debts  other  than  debts  for  necessaries.  It  is  a  settled  rule 
of  the  Court  of  Bankruptcy,  which  it  has  always  acted  on,  that  it  wiU  inquire  into 
the  consideration  for  a  judgment  debt.  Therefore  in  a  case  where  an  infant  gave  a 
bUl  of  exchange,  payable  after  his  majority,  to  a  jeweller  in  payment  for  jewelry, 
and  the  creditor  obtained  judgment  by  default  after  the  debtor's  majority,  and 
filed  a  petition  on  the  debtor  failing  to  comply  with  the  debtor's  summons,  the 
Court  of  Bankruptcy  looked  into  the  consideration  for  the  judgment,  and  held 
that  all  the  consideration  had  been  taken  away  by  section  2  of  the  Infants'  Relief 
Act,  1874  {Ex  parte  Kibble,  In  re  Onslow  (1875)  L.  R    10  Ch.  373). 
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Married  Women.  In  order  to  found  proceedings  in  bankruptcy  against  a  married 
woman  living  with  her  husband,  there  must  be  (1)  a  trading  separately  from  her 
husband;  and  (2)  there  must  be  separate  property  to  be  administered  in  bankruptcy 
{In  re  Hdsby,  Ex  parte  Helsby  (1893)  1  Mans  12,  13).  It  must  also  be  shewn  that, 
in  respect  of  her  separate  business,  she  is  free  from  the  control  of  her  husband,  and 
under  no  obligation  to  account  to  him  for  the  profits.  Whether  a  married  woman  is 
carrying  on  a  trade  separately  from  her  husband  within  the  meaning  of  s.  1,  ss.  5 
of  the  Married  Woman's  Property  Act,  1882,  so  as  to  be  subject  to  the  bankruptcy 
laws,  depends  on  a  third  condition  precedent;  that  is  that  she  actually  conducts 
the  business,  though  her  husband  may  take  some  part  in  the  management.  But 
a  married  woman  cannot  release  herself  from  the  jurisdiction  of  the  bankruptcy 
laws,  by  merely  shutting  up  her  shop,  when  the  conduct  of  her  trading  has  resulted 
in  large  losses;  she  remains  subject  to  the  bankruptcy  laws,  so  that  a  receiving 
order  may  be  made  against  her  at  the  instance  of  a  trade  creditor,  so  long  as  the 
debts  she  has  incurred  in  the  business  remain  unpaid   {In  re  Worsley  [1901]  1 

A  married  woman  who  is  not  carrjdng  on  a  trade  separately  from  her  husband 
is  not  subject  to  the  bankruptcy  laws,  and  cannot  commit  an  act  of  bankruptcy 
under  section  4  of  the  Bankruptcy  Act,  1883,  because  she  is  under  no  personal 
liability  to  pay  the  judgment  debt  {In  re  Gardiner,  Ex  parte  Coulson  (1887)  20 
Q.  B.  D.  249).  A  receiving  order  cannot  be  made  against  a  married  woman  trading ' 
separately  from  her  husband  under  a  firm  name  on  the  ground  of  non-compHance 
with  a  bankruptcy  notice  founded  upon  a  judgment  obtained  against  her  in  the 
firm  name  {In  re  Handford  [1899]  1  Q.  B.  566).  Where  a  judgment  has  been  ob- 
tained against  a  married  woman,  in  accordance  with  the  form  laid  down  in  Scott 
V.  Morley  (20  Q.  B.  D.  120),  the  judgment  debtor  cannot  be  adjudged  a  bankrupt 
on  a  debtor's  summons,  issued  on  the  foot  of  the  judgment,  according  to  a  case 
decided  in  Ireland  {In  re  Elliott  [1900]  2  Ir.  439).  The  Court  of  Bankruptcy  has 
power,  on  the  hearing  of  a  bankruptcy  petition  founded  on  a  judgment  debt,  to 
go  behind  the  judgment  and  inquire  into  the  consideration  for  the  debt.  There- 
fore since  a  judgment  in  tort  creates  a  personal  debt  in  the  case  of  a  divorced 
woman,  she  can  be  adjudicated  a  bankrupt.  {In  re  Beauchamp  [1904]  1  K.  B. 
572.)  But  if  a  woman  is  married  at  the  date  of  the  judgment  obtained  against 
her,  it  is  only  a  judgment  against  her  separate  estate,  and  not  a  personal  judgment, 
and  therefore,  even  after  the  death  of  her  husband,  she  cannot  be  served  with  a 
bankruptcy  notice  in  respect  of  the  judgment  {In  re  Hewett,  Ex  parte  Levene 
[1895]  1  Q.  B.  328). 

Lunatics.  How  far  a  lunatic  may  be  made  a  bankrupt  is  rather  in  the  nature 
of  an  open  question,  which  long  has  been  in  doubt,  and  it  will  remain  in  doubt 
until  it  is  expressly  raised  in  a  case  which  requires  decision,  but  this  has  never 
happened,  though  the  question  is  an  important  one  (In  re  Farnham  [1895]  2  Ch.  799). 
The  doubt  is  more  than  a  century  old  (6  Ves.  34),  though  a  hundred  years  ago 
Lord  Eldon  observed  that  "a  Commission  of  Bankruptcy  is  a  species  of  action, 
against  which  lunacy  cannot  be  a  defence"  {Anonymovs  13  Ves.  590).  But  by  the 
principal  Act  now  in  force,  a  lunatic  may  be  adjudicated  a  bankrupt  acting  by  his 
committee  and  with  the  consent  of  the  Court  in  Lunacy  (s.  148  of  the  Bankruptcy 
Act,  1883.)  Where  it  appears  to  be  for  the  benefit  of  a  lunatic  that  he  should 
be  made  bankrupt,  the  Court  will  give  leave  to  the  committee  in  the  name  of  the 
lunatic  to  file  a  declaration  of  insolvency,  or  to  present  a  bankruptcy  petition  under 
the  Bankruptcy  Act,  1883,  s.  4  (f)  {In  re  James  (1884),  12  Q.  B.  D.  332).  Where 
there  are  very  small  funds  that  can  be  appUed  for  the  maintenance  of  a  lunatic, 
and  when  without  these  funds  he  will  probably  become  a  pauper,  they  will  be 
applied  to  his  maintenance  {In  re  Farnham  [1895]  2  Ch.  799),  by  a  court  sitting 
in  bankruptcy.  Upon  a  person  being  found  lunatic,  the  jurisdiction  of  the  Court 
in  Lunacy  immediately  attaches  to  his  property,  including  the  discretionary  powers 
vested  in  the  Court  by  ss.  117  and  120  of  the  Lunacy  Act,  1890,  of  applying  his 
property  for  his  benefit,  and  cannot  be  ousted  by  a  subsequent  adjudication  in 
baiiruptcy  made  without  the  consent  of  the  Court,  even  assuming  such  adjudication 
to  be  valid  (as  to  which  quaere);  and  therefore  the  trustee  taking  the  lunatic's 
property  under  such  an  adjudication  can  only  do  so  subject  to  the  jurisdiction  in 
lunacy.  A  lunatic  cannot  commit  an  act  of  bankruptcy,  at  all  events  unless  during 
a  lucid  interval,  because  intention  is  the  gist  of  an  act  of  bankruptcy.    A  liquidation 
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petition  cannot  be  signed  by  a  next  friend  on  behalf  of  a  lunatic  not  so  found  by  in- 
quisition (Ex  parte  Cahen  (1879)  10  Ch.  D.  183),  but  the  Court  in  such  case  may  appoint 
a  person  to  act  for  him  (B.  R.  271  A.). 

Aliens.  Some  notice  has  been  already  taken  of  the  question  whether  a 
foreigner  can  be  adjudicated  a  bankrupt.  It  has  been  therefore  seen  that  by  the 
Bankruptcy  Act,  1883,  s.  6,  (1),  par.  (d)  no  creditor's  bankruptcy  petition  may 
be  filed. against  a  debtor  who  is  not  domiciled  in  England,  or  who  has  not,  within 
a  year  before  the  date  of  the  presentation  of  the  petition,  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England.  For  a  fuller  discussion  of  the- 
question  whether  an  alien  temporarily  resident  in  England  can  be  adjudicated  a 
bankrupt,  the  reader  is  referred  to  the  recognized  and  authoritative  treatises  on 
the  law  of  Bankruptcy  (Williams  on  Bankruptcy,  ed.  1904;  p.  3:  Baldwin  on 
Bankruptcy;  ed.  1904;  pp.  61 — 5).  In  a  recent  case  a  debtor  acquired  an  Enghsh 
domicil  after  he  had  possessed  a  domicil  in  New  Zealand,  and  was  made  a  bankrupt 
in  New  Zealand  when  domiciled  in  England,  and  was  subsequently  adjudicated 
bankrupt  in  England,  where  the  trustee  in  bankruptcy  discovered  that  the  debtor 
possessed  a  reversionary  interest  which  by  an  oversight  was  not  disclosed  in  the 
New  Zealand  bankruptcy,  and  it  was  held  that  the  official  assignee  in  New  Zealand 
was  entitled,  as  against  the  trustee  in  bankruptcy  in  England,  to  that  reversionary 
interest  (In  re  Anderson,  [1911]  1  K.  B.  896). 

Partners.  By  section  115  of  the  Bankruptcy  Act,  1883,  partners  may  either 
proceed  or  be  proceeded  against  in  bankruptcy  in  the  name  of  the  firm;  and  by 
the  Bankruptcy  Rules,  262,  it  is  provided  that  a  receiving  order  against  a  firm 
shall  operate  as  if  it  were  a  receiving  order  made  against  each  of  the  persons  who 
at  the  date  of  the  order  is  a  partner  in  that  firm.  The  adjudication  in  bankruptcy 
is  made  against  the  partners  individually,  and  not  against  the  firm  in  the  firm 
name. 

Lord  Alverstone,  M.  R.,  has  observed  that  the  true  meaning  of  the  115th  section 
of  the  Bankruptcy  Act  is  that,  if  persons  have  been  partners  in  a  business,  then 
bankruptcy  proceedings  can  be  taken  against  them  in  the  partnership  name. 
(This  provision  runs;  —  "Any  two  or  more  persons,  being  partners,  or  any 
person  carrying  on  business  under  a  partnership  name,  may  take  proceedings,  or 
be  proceeded  against  under  this  Act  in  the  name  of  the  firm,  but  in  such  case 
the  Court  may,  on  application  by  any  person  interested,  order  the  names  of 
such  persons  to  be  disclosed  in  such  manner,  and  verified  on  oath  or  otherwise 
as  the  Court  may  direct")  (In  re  Wenham,  [1900]  2  Q.  B.  698,  705).  Therefore 
bankruptcy  proceedings  may  be  instituted  against  a  firm  after  its  dissolution 
when  the  judgment  on  which  the  bankruptcy  proceedings  lie  was  for  a  debt 
incurred  during  the  partnership.  It  is  a  general  principle  of  law  that  people 
cannot  alter  in  substance  their  relations  to  their  creditors  on  the  ground  they 
have  dissolved  partnership.  There  is  a  power  of  amending  procedure  in  Bank- 
ruptcy under  s.  143  of  the  principal  Act,  when  a  technical  difficulty  arises  and 
no  substantial  injustice  is  worked  by  overriding  the  formal  defect  or  irregularity. 
As  an  infant  cannot  contract  trade  debts,  so  if  one  partner  in  a  firm  is  an  infant, 
and  if  an  iact  of  bankruptcy  is  committed,  a  receiving  order  cannot  be  made 
against  the  firm  simply,  but  may  be  made  against  the  firm  "other  than"  the 
infant  partner;  and  if  a  receiving  order  has  been  made  against  the  firm  simply 
the  proceedings  may  be  amended  under  the  Bankruptcy  Act,  1883,  s.  105  (Lovell 
V.  Beauchamj)  [1894]  A.  C.  607).  On  this  subject  attention  may  finally  be  called 
to  the  observations  of  Lord  Esher,  M.  R.,  in  ex  /parte  Beauchamp  [1894]  1  Q. 
B.  1,  4).  After  putting  the  question  what  is  the  legal  effect  of  a  judgment 
obtaiued  under  the  provisions  of  the  Rules  and  Orders  under  the  Judicature 
Act  against  a  partnership  in  the  firm  name.  Lord  Esher  proceeded — "It  is  a 
judgment  available  against  all  the  partners  in  the  firm  who  are  liable  to  have 

a  judgment  made  against  them You  cannot  adjudicate  the  abstract  thing 

called  a  "firm"  bankrupt.  You  cannot  make  a  firm  bankrupt,  unless  you  can 
make  the  members  of  the  firm  bankrupt."  In  that  case  it  was  held'  that  a 
receiving  order  could  not  be  made  against  a  partnership  firm  of  which  one  of 
the  partners  was  an  infant. 

Deceased  persons.  If  a  debtor  by  or  against  whom  a  bankruptcy  petition  has 
been  presented  dies,  the  proceedings  in  the  matter  are,  by  s.  108,  unless  the  Court 
otherwise  orders,  to  be  continued  as  if  he  were  aUve.  Section  125  of  the  principal  Act 
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provides  for  the  administration  in  bankruptcy  of  the  estate  of  a  deceased  insolvent. 
The  Court  has  a  like  discretion  to  make  or  refuse  the  order  as  in  the  case  of  a  petition 
in  the  case  of  a  living  debtor  {Re  Outram,  ex  p.  Ashworth  (1894),  10  Morr.  288). 

Convicts.  A  convict  is  liable  to  pay  his  debts,  and  the  27th  section  of  the 
Felony  Act,  1870,  expressly  authorizes  an  execution  against  hiih  for  costs,  though 
he  is  restrained  by  section  8  of  that  statute  from  making  away  with  his  property, 
and  from  allowing  any  of  his  property  from  being  improperly  diverted  either  from 
his  creditors  or  from  his  family.  A  convict  therefore  can  be  made  a  bankrupt.  It  has 
been  indicated  by  very  eminent  judges  that  a  contrary  rule  would  be  unjust  to 
creditors  and  cruel  to  the  convict  himself.  If  a  convict  could  not  be  adjudicated 
■a  bankrupt  the  creditors  would  suffer  by  the  one  of  their  number  who  first  issued 
execution  getting  paid  to  the  detriment  of  the  rest,  so  that  the  equal  distribution 
for  the  benefit  of  all  the  creditors  which  is  the  theory  of  bankruptcy  would  not 
take  place  at  all.  Again  a  felon  is  precluded  by  section  8  of  the  Felony  Act,  1870, 
from  ahenating  his  property,  and  paying  a  debt  is  in  one  sense  an  alienation  of 
property.  Yet  this  is  a  cruel  construction  of  the  Felony  Act,  1870,  as  regards  a  con- 
vict, because  it  implies  that,  in  a  case  where  he  was  able  and  willing  to  pay  his 
debts,  he  would  remain  liable  to  incur  all  the  costs  of  an  execution,  because  the 
creditor  could  sue  him  and  get  judgment  against  him.  (Cf.  the  observations  of 
Jessel,  M.  R.,  in  Ex  parte  Graves,  In  re  Harris  (1881)  19  Ch.  D.  1,  at  p.  5;  and  of 
Lindley  L.  J.  ibid,  at  p.  6.)  It  has,  therefore,  been  held  that  a  convict  can  pay 
a  debt  which  is  claimed  by  a  debtor's  summons  issued  and  served  on  him  after 
his  conviction  and  if  he  fails  to  pay  the  debt  within  the  time  limited  by  the  summons, 
he  will  commit  an  act  of  bankruptcy,  upon  which  an  adjudication  can  be  made 
«.gainst  him.  (ibid.) 

Peers.  When  a  peer  is  adjudged  a  bankrupt  in  England,  he  is  by  section  32, 
{1)  par.  (a)  of  the  Bankruptcy  Act,  1883,  disqualified  "for  sitting  or  voting  in  the 
House  of  Lords,  or  on  any  committee  thereof,  or  being  elected  as  a  peer  of 
Scotland  or  Ireland  to  sit  and  vote  in  the  House  of  Lords."  The  act  of  bankruptcy 
and  the  adjudication;  must  take  place  in  England  (Bankruptcy  Act,  1883;  s.  2) 
but  the  disqualifications  imposed  by  section  32  of  the  Bankruptcy  Act,  by  sub- 
section (3)  of  that  provision,  "shall  extend  to  aU  parts  of  the  United  Kingdom". 
The  disqualifications  remove  and  cease  either  when  the  adjudication  of  bankruptcy 
against  the  peer  is  annulled,  or  when  he  obtains  a  discharge  with  a  certificate  that 
liis  bankruptcy  was  caused  by  misfortune  and  not  by  misconduct.  A  debtor  is  not 
entitled  to  this  certificate,  but  his  bankruptcy  will  not  be  considered  as  caused  by 
misfortune  and  not  misconduct,  when  he  has  instituted  divorce  proceedings,  and 
his  petition  is  dismissed  with  costs,  and  he  has  been  adjudged  a  bankrupt  on  the 
petition  of  one  of  the  co-respondents  {In  re  Lord  Colin  Campbell  (1888)  20  Q. 
B.  D.  816). 

Disqualifications  attaching  on  Bankruptcy.  By  the  same  section,  in  Uke  events, 
bankruptcy  disqualifies  a  debtor  from  being  elected  to,  or  sitting  and  voting  in 
the  House  of  Commons,  and  from  being  appointed  or  from  acting  as  a  justice  of 
the  peace,  and  from  being  elected  to  or  holding  the  office  of  mayor,  alderman, 
councillor,  guardian  of  the  poor,  overseer  of  the  poor,  member  of  a  sanitary  autho- 
rity, member  of  a  school  board,  highway  board,  burial  board,  or  select  vestry. 
By  section  9  of  the  Bankruptcy  Act,  1890,  the  disqualifications  of  bankruptcy 
imposed  by  section  32  of  the  principal  Act  cease  and  determine  at  the  expiration 
of  five  years  from  the  date  of  the  bankrupt's  discharge. 

There  can  be  no  disqualification  unless  there  is  an  adjudication  in  bankruptcy 
under  the  Bankruptcy  Act,  1883,  though  a  debtor  may  be  so  far  involved  in 
pecuniary  difficulties  as  to  have  made  a  composition  with  his  creditors  which  has 
been  accepted  by  resolution  and  by  circular  letter,  and  has  also  executed  a  biU 
of  sale  on  his  stock  in  trade,  which  has  been  duly  registered,  and  by  which  he  has 
assigned  his  stock  in  trade  to  a  person  not  a  creditor,  to  secure  a  sum  of  money  ad- 
vanced by  him  to  meet  the  amount  of  the  composition.  A  person,  under  the  above 
circumstances,  is  not  disqualified  {Aslatt  v.  Corporation  of  Southampton  (1880)  16 
Ch.  D.  143). 

Exemption  of  Ambassadors  and  their  Suites  from  the  jurisdiction  of  Courts  in 
Bankruptcy.  Ambassadors,  and  persons  who  belong  to  their  suite,  are  entitled  to 
exemption  from  civil  process,  and  cannot  be  adjudicated  upon  in  bankruptcy  (Sir 
Hobert  Phillimore's  Int.  Law;  Vol.  2;  Ch.  8;  ss.  176—210;   HaU's  Int.  Law;  5th 
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ed;  Pt.  II,  Ch.  IV;  p.  172;  Halleck's  Int.  Law;  Vol.  1,  Ch.  10;  p.  332  et  seq.)  The 
privilege  is  the  same  as  regards  all  the  servants  of  the  Ambassador  {Parkinson 
V.  PoUer  (1885)  16  Q.  B.  D.  152).  Even  a  British  subject  is  entitled  to  privilege 
against  all  civil  process  and  is  exempt  from  the  local  jurisdiction  of  his  own  country 
if  he  is  also  accredited  to  Great  Britain  by  a  foreign  government  as  member  of 
its  embassy,  unless  he  has  been  received  by  the  British  Government  upon  the 
express  condition  that  he  shall  be  subject  thereto.  But  the  question  in  each 
case  is  whether  the  person  claiming  the  privilege  is  bond  fide  part  of  the  Am- 
bassador's family  or  suite.  In  Lockwood  v.  Goysgarne  (3  Burr.  1676)  the  claim 
of  privilege  was  disallowed  to  the  defendant  as  the  Ambassador's  physician,  as 
not  being  a  case  of  bond  fide  service;  and  the  Court  said  it  would  be  of  very 
bad  consequence  if  protections  should  be  set  up  for  sale,  or  made  use  of  merely 
for  the  sake  of  screening  people  from  their  just  debts.  In  a  very  recent  case. 
Lord  Esher  M.  R.  even  doubted  whether  a  British  subject  could  claim  the  privi- 
lege of  protection  against  his  creditors  as  being  one  of  a  suite  of  an  Embassy 
when  he  has  previously  entered  into  a  speculative  business  and  has  contracted 
large  liabilities.  But  the  bankrupt  in  that  case  got  his  name  put  down  as  one 
of  the  attaches,  in  the  opinion  of  Lord  Esher,  "surreptitiously  and  without  letting 
the  Embassy  know  the  true  facts"  (In  re  Cloete  (1891)  8  Morr.  200).  The  Court 
therefore  in  this  case  held  that  in  order  to  entitle  a  person  to  claim  the  privilege 
of  exemption  from  civil  process  as  attache  to  the  suite  of  an  Ambassador,  such  person 
must  be  a  bond  fide  member  of  the  Embassy,  and  the  appointment  must  not  be 
obtained  for  the  purpose  of  avoiding  the  payment  of  his  just  debts. 

Part  V.    Acts  of  Bankruptcy.  —  Bankruptcy  Notice. 

A  debtor  commits  an  act  of  bankruptcy  under  section  4  (1)  of  the  Bankruptcy 
Act,  1883;  when  he: 

1.  Makes   a  conveyance  or  assignment  of  his  property  to  a  trustee  for  the 
benefit  of  his  creditors. 

2.  Makes  a  fraudulent  gift  etc.  of  his  property. 

3.  Makes  a  fraudulent  preference. 

4.  Absents  himself. 

5.  Has  had  an  execution  levied  against  him  and  his  goods  have  been  held  by 
the  sheriff  for  twenty-one  days. 

6.  Files  a  declaration  of  inabiUty  to  pay  his  debts. 

7.  Neglects  to  comply  with  the  terms  of  a  bankruptcy  notice. 

8.  Gives  notice  of  suspension  of  payment  to  his  creditors. 

Assignment  for  benefit  of  creditors  generally.  A  debtor  commits  an  act  of 
bankruptcy  "if  in  England  or  elsewhere  he  makes  a  conveyance  or  assignment  of 
his  property  to  a  trustee  or  trustees  for  the  benefit  of  his  creditors  generally" 
(Bankruptcy  Act,  1883,  s.  4  (1)  (a) ).  The  Act  does  not  say  aU  the  debtor's  property, 
but  this  is  probably  what  is  meant  (Williams  on  Bankruptcy,  p.  7.)  It  was  settled 
by  Robertson  v.  Liddell  (1808)  9  East,  p.  487,  that  an  assignment  of  all  a  trader's 
effects  was  an  act  of  bankruptcy  (Of.  the  observations  of  Parke,  B.  in  Stewart  v.  Moody 
(1835)  1  C.  M.  &  R.  777,  779).  The  words  "conveyance  or  assignment"  are  to  be 
construed  as  extending  to  and  as  including  the  various  methods  of  dealing  with  pro- 
perty to  which  conveyancers  usually  have  recourse,  although  such  methods  are 
not  conveyances  or  assignments  in  the  proper  sense  of  those  terms — ex.  gr.  a  de- 
claration of  trust  affecting  leaseholds  {In  re  Hughes  [1893]  1  Q.  B.  595).  The  word 
"generally"  in  par  (a)  means  aU  the  creditors  if  it  means  anything,  and,  therefore, 
an  assignment  by  a  debtor  for  the  benefit  of  his  trade  creditors  only  is  not  an 
act  of  bankruptcy  under  par  (a).  {In  re  Phillips,  Ex  parte  Barton  [1900]  2  Q^  B. 
329.)  It  is  probably  a  consequence  of  the  evolution  of  modern  bankruptcy  law  from 
the  criminal  law  that  a  deed  of  assignment  is  admissible  in  evidence  in  bankruptcy, 
though  neither  stamped  nor  registered,  when  it  is  given  in  evidence,  not  for  the 
purpose  of  giving  it  effect  and  showing  it  to  be  a  good  deed,  but  for  the  purpose  of 
showing  that  it  is  a  bad  deed.  Where  the  act  of  bankruptcy  on  which  a  petition 
is  founded  is  the  execution  by  the  debtor  of  a  deed  of  assignment  for  the  benefit 
of  his  creditors  registered  under  the  Deeds  of  Arrangement  Act,  1887,  the  production 
by  the  petitioner  of  an  office  copy  of  the  deed  is  sufficient  prima  facie  proof  of 
the  commission  of  the  act  of  bankruptcy;  but  this  does  not  prevent  the  Court 
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in  the  exercise  of  its  discretion  from  requiring  further  evidence  {In  re  Slater  (1897) 
4  Mans.  118).  The  introduction  of  the  word  "elsewhere"  in  the  various  para- 
graphs of  section  4  (1),  and  the  act  of  bankruptcy  of  remaining  abroad  as  defined 
by  par.  (d),  has  placed  it  beyond  a  doubt  that  in  some  cases  an  act  of  bankruptcy 
can  be  committed  abroad  by  persons  subject  to  the  Enghsh  law  (WUUams  on 
Banki'uptcy;  p.  8.)  As  regards  an  Englishman,  a  subject  of  the  British  Crown,  it  is 
not  necessary  that  he  should  be  here,  if  he  has  done  that  which  the  Act  of  Parlia- 
ment says  shall  give  jurisdiction,  because  he  is  bound  by  the  Act  by  reason  of  his 
being  a  British  subject,  though,  of  course,  in  the  case  of  a  British  subject  not 
resident  here,  it  may  by  a  question  on  the  construction  of  the  Act  whether  that 
which,  if  he  had  been  resident  here,  would  have  brought  him  within  the  Act,  has 
that  effect  when  he  is  not  resident  here.  But  the  clause  does  not  justify  an  inter- 
pretation which  would  render  a  foreigner  who  has  never  been  here,  and  has  never 
submitted  himself  to  the  English  Act  of  Parliament,  capable  of  committing  an 
act  of  bankruptcy  {Ex  parte  Blain  (1879)  12  Ch.  D.  522).  A  conveyance  or  as- 
signment executed  by  a  domiciled  Englishman,  falls  under  par.  (a),  although  he  is 
out  of  England,  as  that  is  the  case  of  an  assignment  which  is  to  operate  according 
to  English  law;  but  a  conveyance  executed  by  a  foreigner  domiciled  in  his  own 
country  must  necessarily  operate  according  to  the  foreign  law,  and  it  cannot  be 
supposed  that  it  was  ever  intended  that  such  a  conveyance  should  be  an  act  of 
bankruptcy  {Cooke  v.  Vogeler  Company  [1900]  A.  C.  102).  A  deed  of  assignment 
executed  by  a  debtor  for  the  benefit  of  all  his  creditors,  but  which  was  not  in- 
tended to  operate  in  the  event  of  bankruptcy,  holds  good  as  a  release  in  case 
the  consideration  for  which  it  was  given  should  hold  good,  and  not  otherwise  {In 
re  Stephenson,  (1888)  20  Q.  B.  D.  540).  But  in  a  recent  case  it  was  held  that  the 
execution  of  a  deed  of  assignment  for  the  benefit  of  creditors  is  an  act  of  bankruptcy, 
and,  if  bankruptcy  proceedings  supervene  within  three  months,  the  assignment 
becomes  void  as  against  the  trustee  in  bankruptcy.  Any  one  who  under  that 
assignment  arrogates  to  himself  and  exercises  the  right  to  receive  part  of  the  estate 
as  assignee  for  the  benefit  of  creditors,  does  so  at  his  perU,  and  those  who  act  in 
acknowledgment  of  that  right  also  do  so  at  their  peril.  If  bankruptcy  proceedings 
supervene  within  three  months,  the  assignee,  to  use  the  language  of  Mr.  Justice 
Vaughan  Williams,  in  re  Mardon  (1896)  1  Q.  B.  144,  becomes  a  trustee  de  son  tort 
and  is  accountable  for  all  assets  of  the  bankrupt  which  have  come  to  his  hands. 
The  trustee  in  bankruptcy  has  a  right,  therefore,  to  require  him  to  give  up  those 
assets ;  and  payments  made  to  the  assignee  by  a  debtor  to  the  bankrupt's  estate  are 
not  valid  payments,  but  are  made  to  the  wrong  person,  and  therefore  the  trustee 
in  bankruptcy  may  sue  the  debtors  who  have  made  such  payments  and  recover 
all  they  owe  to  the  bankrupt's  estate.  If  a  person  so  sued  can  prove  that  the  debt 
which  he  paid  to  the  assignee  has  in  whole  or  in  part  been  received  by  the  trustee, 
that  will  operate  pro  tanto  as  a  defence  to  the  claim  of  the  trustee  {Davis  v. 
Petrie  [1906]  2  K.  B.  786).  Where  a  debtor  has  made  an  assignment  of  his  pro- 
perty to  a  trustee  for  the  benefit  of  his  creditors  generally,  the  onus  of  proving  the 
irrevocability  of  the  deed  lies  on  the  trustee,  who  has  to  show  that  it  has  been 
communicated  to  a  creditor,  and  assented  to,  or  at  least,  not  dissented  from,  by 
him  {Adnitt  v.  Hands  (1887)  57  L.  T.  370).  A  creditor  who  relies  on  another  act 
of  bankruptcy  may  petition  and  obtain  a  receiving  order,  when  a  deed  of  assign- 
ment has  been  executed  as  to  which  he  did  not  act  so  that  he  was  bound  by  it  in 
any  way  {In  re  A.  W.  Mills  and  Co.  (1905)  13  Mans.  9).  It  is  a  most  improper 
clause  in  a  deed  or  assignment  which  enables  the  trustee  or  committee  of  inspection 
to  directly  offer  a  bribe  to  any  creditor  to  induce  him  to  assent  to  the  deed.  {In  re 
Brindley  [1905]  13  Mans.  1). 

A  secured  creditor,  who  has  notice  of  an  act  of  bankruptcy  by  his  debtor  is  not 
entitled,  before  the  expiration  of  three  months,  to  receive  payment  of  the  debt 
from  his  debtor,  and  consequently  the  debtor  cannot  make  a  good  tender  to  the 
creditor  and  require  him  to  give  up  his  securities  to  the  debtor  on  payment  of  the 
amount  due  {Ponsford,  Baker  and  Co.  v.  Union  of  London  Bank  (1906)  2  Ch.  444). 
The  reason  is  that  "nothing  is  more  firmly  established  in  bankruptcy  law  than  that 
a  man  who  has  committed  an  act  of  bankruptcy  is  not  entitled  to  deal  with  his 
estate.  He  has  no  right  to  gather  it  in  if  it  is  not  already  in  his  hands  or  to  make 
payment  to  his  creditors  out  of  that  which  he  has  actually  at  his  command.  He 
can  give  no  good  discharge  to  a  debtor  who  pa.ys  him  with  notice  of  the  act  of 
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bankruptcy,  because  the  debt  may  by  subsequent  bankruptcy  proceedings  be  turned 
into  a  debt  due  to  his  trustee  and  not  to  himself.  This  is  a  principal  and  funda- 
mental part  of  our  bankruptcy  administration":  (Per  Fletcher  Moulton,  L.  J.  Ibid), 
But  "a  protected  transaction"  under  section  49  of  the  Bankruptcy  Act,  1883,  is 
good  against  the  trustee  in  bankruptcy,  provided  it  takes  place  before  the  date 
of  the  receiving  order,  and  the  creditor  at  the  time  of  the  payment  has  no  notice 
of  any  act  of  bankruptcy  committed  by  bankrupt  before  that  time  {In  re  Dunkley 
£1905]  2  K.  B.  683).  But  a  payment  is  not  "a  protected  transaction"  under  section  49 
of  the  principal  Act,  when  it  is  not  made  in  good  faith,  when  it  is  contrary  to  the 
policy  of  the  bankruptcy  law,  and  amounts  in  effect  to  a  common  law  fraud  {In 
re  Badham,  10  Morr.  252).  It  has  long  been  a  settled  principle  of  bankruptcy  law 
that  an  act  of  bankruptcy  must  not  be  concerted  collusively  between  the  bankrupt 
and  a  particular  creditor  {Marshall  v.  Barkworth  (1833)  4  B.  &  Ad.  508,  512,  513). 
In  such  cases  the  party  who  colluded  with  the  bankrupt  may  or  may  not  be  bound 
{Ex  parte  Stray  (1867)  L.  R.  2  Ch.  374,  381),  but  he  cannot  rely  on  it  as  an  act  of 
banfaruptcy.  A  debtor  having  caUed  his  creditors  together  proposals  were  made 
£is  to  a  composition.  The  creditors  insisted  on  an  assignment  of  the  debtor's 
property  to  trustees  for  their  benefit.  He  refused  to  make  it;  but  after  the 
meeting  had  broken  up,  he  executed  such  an  assignment.  One  of  the  creditors 
was  present  during  the  preparation  of  this  assignment,  and,  though  he  denied 
having  been  present  at  its  execution,  the  CJourt  came  to  the  conclusion  that  he 
had  acquiesced  in  its  being  executed,  and  taken  a  benefit  under  it,  by  having  the 
property  protected  from  execution.  It  was  held  that  he  could  not  avail  himself 
of  the  deed  as  an  act  of  bankruptcy,  although  it  might  be  he  had  not  so  far  assented 
to  it  as  to  be  bound  by  its  provisions. 

Other  cases  establishing  that  an  assignment  for  the  benefit  of  creditors  generally 
cannot  be  relied  upon  as  an  act  of  bankruptcy  by  any  one  who  is  a  party  or  privy 
to  it  are  the  following. 

In  Jackson  v.  Irvine  (1808)  2  Camp.  49,  Lord  EUenborough  held  that  an  assignee 
who  was  a  party  to  a  deed  of  assignment  by  which  a  trader  assigned  aU  his  stock 
in  trade  to  him,  could  not  be  a  petitioning  creditor. 

In  Oliver  v.  King  (1856)  25  L.  J.  Ch.  427  it  was  held  a  creditor  could  not  im- 
peach a  voluntary  settlement,  prepared  with  his  concurrence,  and  under  his  di- 
rection, though  it  left  the  debtor's  estate  insolvent,  when  he  had  acted  on  it  for 
seven  years. 

A  deed  of  assignment  by  a  trader  of  aU  his  property  to  a  trustee  for  the  benefit 
of  his  creditors  was  not  an  act  of  bankruptcy  on  which  a  dissentient  creditor  might 
petition  who  had  written  to  the  trader  and  to  the  trustee  of  the  deed,  recommendjng 
the  latter  to  proceed  to  a  sale,  and  to  the  former  requesting  a  bill  of  the  intended 
sale  in  order  that  he  might  attend  {Ex  parte  Alsop,  in  re  Bees  (1860)  29  L.  J.  Bky.  7). 

A  creditor  who  himself  or  by  his  agent  calls  on  his  debtor  to  execute  an  assign- 
ment of  aU  his  property  for  the  benefit  of  his  creditors,  in  pursuance  of  an  agree- 
ment by  the  debtor  to  do  so  in  a  certain  event,  cannot  avail  himself  of  such  an 
assignment  as  an  act  of  bankruptcy  by  the  debtor  {In  re  Adamson  (1895)  2  Mans. 
153).  In  order  to  support  an  allegation  that  the  creditor  has  acquiesced  in  or  sub- 
mitted to  the  deed,  it  is  not  sufficient  to  shew  merely  that  such  creditor  had  notice 
of  its  execution;  but  it  must  also  be  shewn  that  he  intentionally  took  advantage 
of  the  deed  having  been  executed  {In  re  Michael  (1891)  8  Morr.  305).  When 
the  hearing  of  a  petition  is  dismissed  on  the  ground  that  the  petitioning  creditor 
bad  assented  to  the  deed  of  assignment  which  he  relied  upon  as  the  act  of  bank- 
ruptcy, the  proper  order  to  be  made  is  that  the  petition  be  dismissed  without 
xcosts  {In  re  Smith  (1889)  6  Morr.  30).  A  creditor  may,  without  executing  or  ex- 
pressly assenting  to  a  deed  of  assignment  by  his  debtor,  nevertheless  so  acquiesce 
in  it  tacitly  by  conduct,  e.  g.,  by  supplying  goods  to  the  trustee  of  the  deed,  as  to 
estop  himself  from  setting  up  the  assignment  as  an  act  of  bankruptcy.  If  a  cir- 
cular convening  the  meeting  to  consider  a  proposed  deed  of  assignment  is  part 
and  parcel  of  the  scheme,  the  creditor  so  estopped  cannot  rely  upon  it  as  a  notice 
of  suspension  constituting  an  act  of  bankruptcy. 

While  a  creditor  cannot  rely  on  a  conveyance  or  assignment  of  the  debtor 
to  which  he  has  been  party  or  privy,  it  is  nevertheless  necessary  that  the  assent 
of  the  creditor  should  be  obtained  without  fraud  or  misstatement.  Thus,  where  a 
creditor  had  given  his  consent  to  the  execution  of  a  deed  of  assignment,  which 
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gave  a  priority  to  the  solicitor  of  the  debtors,  induced  by  grave  misstatements  as  to 
the  amount  of  the  assets,  it  was  held  that  he  was  entitled  to  present  a  bankruptcy 
petition  against  the  debtors,  and  that  a  receiving  order  must  be  made  against  them 
{In  re  Tanenberg  (1889)  6  Morr.  49).  Although  a  creditor  gives  his  assent  to  a  pro- 
posal of  the  bankrupt  to  assign  his  effects  for  the  benefit  of  his  creditors,  yet,  if 
the  deed  contains  an  unexplained  stipulation  in  favour  of  a  particular  creditor, 
the  first  mentioned  creditor  is  not  bound  by  the  deed,  but  may  treat  it  as  an  act 
of  bankruptcy.  A  creditor  can  only  consent  to  a  deed  of  assignment  for  the  equal 
benefit  of  aU  the  creditors ;  and  therefore  he  cannot  be  presumed  to  have  assented 
to  a  deed  which  is  very  different  from  the  common  form  of  such  a  deed,  as  where 
it  gives  the  attorney  a  prior  claim  to  the  payment  of  all  the  costs  already  incurred, 
or  to  be  incurred,  in  the  defence  of  the  pending  action  {Ex  parte  Marshall  (1841) 
1  M.  D.  &  D.  575).  A  creditor  whose  consent  to  a  deed  of  assignment  has  been 
obtained  by  misstatement  thus  stands  in  a  very  different  position  from  a  creditor 
who  by  assenting  to  the  proposal  of  the  debtor  induces  him  to  commit  an  act  of 
bankruptcy;  as  the  first  can  present  a  petition,  while  the  second  cannot. 

The  acquiescence,  assent,  or  submission  rendered  by  a  creditor  to  a  debtor's 
deed  of  assignment,  may  be  proved  by  showing  that  he  intentionally  took  advan- 
tage of  it,  and  must  be  proved  by  much  stronger  evidence  after  than  before  the  exe- 
cution of  the  deed  {In  re  Michael  (1891)  8  Morr.  305).  The  acquiescence  of  a  cre- 
ditor to  a  debtor's  deed  of  assignment,  which  will  prevent  the  former  relying  on  it 
as  an  act  of  bankruptcy,  may  be  by  conduct  only;  the  creditor  may  never  have 
signed  the  deed.  Acquiescence  is  a  question  of  fact,  and  a  creditor's  conduct  is 
sufficient  to  estop  him  from  presenting  a  petition  based  on  such  assignment  as  an 
act  of  bankruptcy  {In  re  Hawley  (1897)  4  Mans.  41;  per  Vaughan  Wffliams,  J.,  re- 
ferring to  In  re  Stray  (1867)  L.  R.  2  Ch.  374;  and  Ex  parte  Alsop  (1860)  29  L.  J. 
Bky.  7).  A  creditor  estops  himself  from  setting-up  an  assignment  as  an  act  of 
bankruptcy,  where,  after  the  execution  of  the  deed,  he  goes  to  the  trustee  of 
the  deed  of  assignment  and  negotiates  with  him  about  the  lease  of  the  debtor's 
premises,  and  supplies  goods  to  the  trustee,  and  receives  payment  for  them  out  of 
what  he  knows  to  be  the  estate  of  the  bankrupt  from  the  trustee's  own  hands 
{In  re  Woodroff  (1897)  4  Mans.  46).  Vaughan- Williams,  J.,  has  considered  that, 
"it  would  be  a  most  unwholesome  thing  if  the  creditor,  though  precluded  from 
taking  advantage  of  the  resolution  at  the  meeting  (because  he  has  acquiesced 
in  the  deed  of  assignment),  could  go  behind  the  meeting  and  say,  "I  will  take  ad- 
vantage of  the  notice  of  meeting,  because  it  involves  a  notice  of  suspension"  {In 
re  Hawley  (1897)  4  Mans.  41,  45).  It  makes  no  difference  whether  a  creditor 
who  has  acquiesced  so  as  to  estop  himself  from  presenting  a  petition  based  on 
a  deed  of  assignment,  seeks  to  rely,  in  the  alternative,  on  a  circular  as  a  notice  of 
suspension,  which  has  been  issued  before  or  after  the  execution  of  the  deed  of 
assignment.    In  either  case  the  rehance  wiU  be  ineffectual. 

Fraudulent  conveyance,  gift,  transfer  etc.  A  debtor  commits  an  act  of  bankruptcy, 
"if  in  England  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift,  delivery,  or 
transfer  of  his  property,  or  of  any  part  thereof:"  (Bankruptcy  Act,  1883,  s.  4,  (1) 
par.  b).  This  subsection  has  appeared  in  substance  in  every  Bankruptcy  Act  for 
the  last  eighty  years.  An  explanation  of  the  definition  of  this  act  of  bankruptcy 
shows  that  the  conveyance  must  be  fraudulent  as  against  creditors,  and  therefore 
does  not  necessarily  comprise  every  conveyance  that  may  be  executed  by  a  person 
in  embarrassed  circumstances.  A  debtor,  for  instance,  may  make  a  fraudulent 
conveyance  with  intent  to  defraud  a  purchaser;  "but  it  would  be  absurd  to  treat 
such  an  act  as  an  act  of  bankruptcy".  It  is  necessary,  therefore,  to  imply  the 
words,  "fraudulent  against  creditors".  In  order  "to  avoid  artificial  contrivances 
of  law",  certain  words  inserted  in  previous  Acts,  "with  intent  to  defeat  or  delay 
creditors",  have  been  omitted.  These  words  often  compelled  a  jury  to  find 
contrary  to  the  actual  fact,  that  there  had  been  intent  to  defraud  {In  re  Wood  (1872) 
L.  R.  7  Ch.  302).  As  to  the  history  of  acts  of  bankruptcy  of  this  nature,  see 
WiUiams  on  Bankruptcy  p.  9.  Fraudulent  conveyances  against  creditors  were  first 
restrained  by  statute  in  1603  (Stat.  1  Jac.  1  c.  15),  but  for  two  centuries  and  a 
quarter  the  only  conveyances  against  creditors  which  were  acts  of  bankruptcy 
were  fraudulent  grants  or  conveyances  by  deed. 

In  1825  this  was  altered  by  the  Statute  6  Geo.  IV.  c.  16;  but  doubts  arose 
under  subsequent  Acts  whether  fraudulent  preferences  had  been  rendered  acts 
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of  bankruptcy  in  all  cases.  Thus,  in  one  case,  it  was  held  that  the  act  of  the 
debtor  in  drawing  out  a  balance  from  his  bankers  for  the  purpose  of  defeating  a 
creditor  who  was  suing  him,  and  paying  it  to  another  creditor,  was  a  fraudulent 
preference  (Ex  parte  Halliday  (1873)  8  L.  R.  Ch.  283).  In  another  case,  it  was 
held  under  the  same  statute,  that  a  voluntary  preference  of  a  creditor,  though 
it  can  be  set  aside  as  a  fraud  on  the  bankrupt  law,  is  not  an  act  of  bankruptcy 
(Ex  'parte  Stubbins  (1881)  17  Ch.  D.  58). 

But  now  by  par  (c)  of  section  4  (1)  of  the  Bankruptcy  Act,  1883  fraudulent 
preference  is  an  act  of  bankruptcy.  It  is  a  consequence  of  this  that  by  section  43 
of  the  Act  there  is  a  relation  back  of  a  trustee's  title.  This  prevents  an  adr 
judication  in  bankruptcy  being  avoided  by  a  proof  of  a  fraudulent  transfer  prior 
to  the  act  of  bankruptcy  on  which  the  petition  was  founded. 

Classes  of  fraudulent  assignments.  It  is  observed  in  Williams  on  Bankruptcy 
(p.  10),  that  fraudulent  assignments  may  be  divided  into  two  classes:  —  First. 
Fraudulent  assignments  at  the  Common  Law,  or  under  13  Eliz.  c.  5.  Second. 
Fraudulent  assignments  under  the  bankruptcy  statutes,  which  latter  may  be 
divided  into: 

1.  Fraudulent  assignments  of  the  whole  of  a  debtor's  property. 

2.  Fraudulent  assignments  of  a  part  of  the  debtor's  property. 

The  distinction  between  the  two  classes  is  more  of  degree  than  of  kind,  as 
they  comprise  the  same  classes  of  acts  in  a  number  of  cases,  but  they  are  not 
mutually  co-extensive.  There  may  be  a  good  consideration  for  the  deed  under 
the  13  Eliz.  c.  5,  as  where  the  consideration  consists  of  a  pre-existing  debt  and 
further  advances,  in  other  words,  a  past  consideration,  which  prevents  the  statute 
applying.  But  a  conveyance  executed  by  a  debtor  in  return  for  a  past  consideration, 
which  in  other  respects  is  a  fraudulent  preference,  is  not  good  under  the  bank- 
ruptcy law,  but  constitutes  an  act  of  bankruptcy.  On  the  principle  that  a  transaction 
void  in  itself,  under  the  general  policy  of  the  law  is  so  without  limit  of  time,  trans- 
fers under  the  13  Eliz.  c.  5,  remain  fraudulent  after  any  lapse  of  time ;  but  if  three 
months  elapses  from  the  execution  of  the  conveyance  without  any  bankruptcy 
petition  being  filed,  it  cannot  be  impeached  as  an  act  of  bankruptcy. 

Twyne's  case  is  the  authority  on  what  assignments  are  fraudulent  at  common 
law,  or  under  the  Stat.  13  Eliz.  c.  5  (Twyne's  case,  Mch.  44  Eliz.  In  the  Star 
Chamber,  reported  3  Coke  80.)  By  the  Statute  13  Eliz.  c.  5  (made  perpetual  by 
29  Eliz.  c.  5),  all  feoffments,  gifts,  grants  etc.  made  with  intent  to  delay  or  defraud 
creditors  were  made  utterly  void,  but  the  Act  was  not  to  extend  to  estates  in 
land  lawfully  conveyed  to  bond  fide  purchasers  for  good  consideration  without 
notice.  In  Twyne's  case  the  issue  was  directly  raised  under  the  Statute  whether 
a  general  deed  of  gift,  made  by  a  person  who  was  largely  indebted  to  two  others, 
of  all  the  former's  goods  and  chattels,  to  one  of  the  creditors,  in  secret,  was  a 
fraudulent  gift,  when  the  debtor  not  only  continued  in  possession  of  the  goods, 
but  actually  sold  some  to  third  parties,  and  shore  sheep  which  had  been  included 
in  the  gift,  and  marked  them  with  his  own  mark.  The  whole  court  of  Star 
Chamber  resolved  that  the  gift  was  fraudulent,  because: 

1.  It  was  a  general  gift,  quod  dolosus  versatur  in  generalihus. 

2.  The  donor  Twyne  continued  in  possession  of  the  goods. 

3.  The  gift  was  secret,  et  dona  clandestina  sunt  semper  auspiciosa. 

4.  The  gift  was  made  pending  a  writ  issued  in  an  action  of  debt  by  another 
creditor. 

5.  There  was  a  trust  between  the  donor  and  the  donee,  "and  trust  is  the 
cover  of  fraud". 

6.  The  deed  of  gift  recited  that  the  gift  was  made  honestly,  truly,  and  bond 
fide;  et  clausulae  inconsuetae  'semper  inducunt  suspicionem' . 

Transfers  which  are  fraudulent  under  the  13  EUz.  c.  5  are  acts  of  bankruptcy 
under  the  bankruptcy  law,  and  void  as  against  the  trustee  in  bankruptcy;  Doe. 
V.  Ball  (1843),  11  M.  &  W.  531;  Billiter  v.  Young  (1856),  6  E.  &  B.  1,  17.  The 
statute  is  still  considered  to  be  in  force,  though  by  section  7  it  was  Umited  to  the 
end  of  the  first  session  of  the  next  Parhament,  and  the  Statute  making  it 
perpetual  has  been  repealed.  It  may  be  remembered  that  the  statute  27  EUz.^ 
c.  4  is  in  pari  materia  with  the  13  EUz.  c.  5,  and  is  perhaps  a  more  beneficial 
enactment  than  the  previous  statute,  for  it  has  been  laid  down,  that  at  common 
law  no  fraud  was  remedied  which  should  defeat  a  subsequent  purchase,  but  only 
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that  which  was  committed  to  defraud  a  former  interest;  Cro.  Eliz.  445.  The 
words  of  the  Act  of  1584  (27  EUz.)  are  very  large  and  comprehensive.  They  include 
every  "conveyance,  grant,  charge,  lease,  estate,  and  Umitation  of  use".  Therefore, 
it  was  held  that  the  uses  declared  on  a  recovery  might  be  void  as  against  a  sub- 
sequent purchaser,  though  the  recovery  itself  remained  vahd  and  destroyed  an 
estate  tail  for  his  benefit,  Doe  v.  Rolfe  (1838),  8  A.  &  E.  650;  Tarleton  v.  Liddell 
(1851),  17  Q.  B.  390.  Copyholds  are  within  this  Act,  Doe  v.  Bottriell  (1833),  5  B.  & 
Ad.  131.  So  are  equitable  interests,  Soriow  V.  Vanheythaysen  {1853),  11  Hare,  126. 
But  not  personal  property,  Jones  v.  Croucher  (1822),  1  Sim.  &  S.  315;  Sugden. 
Vend,  and  P.  14th  ed.,  719;  see  Halifax  Bank  v.  Gledhill  [1891]  1  Ch.  31,  39. 

The  27  Ehz.  c.  4  was  amended  by  an  Act  passed  in  1893  (56  &  57  Vict.  c.  21), 
by  which  it  was  provided,  that  voluntary  conveyances,  if  in  fact  made  hand  fide 
and  without  any  fraudulent  intent,  should  not  be  deemed  fraudulent  within  the 
27  EUz.  c.  4. 

Assignment  or  mortgage  of  substantially  the  whole  of  debtor's  property.  As  a 
general  proposition,  to  which  however  modern  bankruptcy  law  has  introduced 
limitations,  the  assignment  of  the  whole  of  a  debtor's  property  for  the  benefit 
of  one  creditor,  or  several,  to  the  exclusion  of  others,  is  fraudulent,  the  necessary 
consequence  of  such  an  assignment  being  to  defraud  creditors  {Worsley  v.  de  Mattos 
(1758)  1  Burr.  467;  Ex  parte  Luckes  (1872),  L.  R.  7  Ch.  302).  But  the  transfer  of 
the  whole  of  a  debtor's  property  is  not  fraudulent,  and  therefore  is  not  an  act  of 
bankruptcy  within  par.  b.  of  s.  4  (1)  of  the  Bankruptcy  Act,  1883,  when  it  is 
either  the  case  of  a  sale  of  all  a  trader's  property  (Rose  v.  Haycock  (1834)  1  A.  & 
E.  460;  Baxter  v.  Pritchard  (1834)  1  A.  &  E.  456;  Lee  v.  Hart  (1856)  11  Ex.  880),  or 
a  mortgage  or  an  assignment  not  by  way  of  sale  in  the  ordinary  course  of  business 
of  all  his  property  {Whitwell  v.  Thompson  (1793)  1  Esp.  68).  In  a  recent  case  (In 
re  Harris  (1906)  14  Mans.  127)  it  was  held,  under  the  following  circumstances, 
that  the  transfer  of  a  bankrupt's  business  was  not  a  fraudulent  conveyance  within 
section  4,  (1)  (b),  of  the  Bankruptcy  Act,  1883,  and  should  not  be  set  aside  as 
void  against  the  trustee  in  bankruptcy.  A  trader  being  in  difficulties  transferred 
his  assets  to  a  company  in  the  bond  fide  hope  of  thereby  benefiting  his  creditors. 
His  assets  were  estimated  at  £2000,  and  his  debts  at  £1000.  The  consideration 
for  the  transfer  was  an  undertaking  by  the  company  to  pay  his  debts  and  the 
allotment  of  ninety-four  shares  and  debentures  of  the  nominal  value  of  £1000. 
The  debentures  could  not  be  enforced  until  interest  was  two  months  overdue — ^i.  e., 
eight  months  from  their  issue,  or  until  execution  was  put  in  against  the  company. 
In  a  case  {Smith  v.  Harris  (1853)  2  E.  &  B.  35)  which  was  quoted  in  In  re  Harris, 
it  was  held  by  the  Exchequer  Chamber,  that  the  necessary  consequence  of  an 
assignment  of  what  is  substantially  all  the  trader's  property  is  to  delay  his 
creditors,  and  that  the  existence  of  a  resulting  trust,  and  of  a  substantial  surplus, 
does  not  prevent  its  having  that  effect ;  and  that  a  conveyance  necessarily  delaying 
a  trader's  creditors  is  an  act  of  bankruptcy,  though  it  has  not  the  effect  of 
stopping  his  trade;  and  that  a  transaction,  being  itself  an  act  of  bankruptcy,  is 
not  protected,  though  made  with  a  party  who  has  no  notice  of  the  circumstances 
making  it  an  act  of  bankruptcy. 

It  was  long  held  that  a  mortgage  or  assignment  of  the  whole  of  a  trader's 
property  was  an  act  of  bankruptcy  when  the  consideration  for  the  assignment 
was  wholly  or  partly  an  antecedent  debt  contracted  without  security,  unless  its 
object  was  to  secure  a  present,  or  present  and  future  advances  {Graham  v.  Chapman 
(1852)  12  C.  B.  85;  Bittleston  v.  Cook  (1856)  6  E.  &  B.  296;  Huttonv.  Grutwell  (1852) 
1  E.  &  B.  15).  But  it  is  now  estabhshed  by  a  long  hne  of  cases  {Pennell  v.  Reynolds 
(1861)  11  C.  B.  N.  S.  709  to  Mercer  v.  Peterson  (1868)  L.  R.  3  Ex.  104;  Lomax  v. 
Buxton  (1871)  L.  R.  6  C.  P.  107),  that  a  mortgage  or  assignment  is  not  necessarily 
and  as  a  conclusion  of  law  an  act  of  bankruptcy  when  it  is  made  partly  in  con- 
sideration of  an  existing  debt,  and  partly  as  a  security  for  a  further  advance, 
because  "it  is  obvious  that  when  there  is  a  substantial  exception  out  of  the 
debtor's  property  (and  a  substantial  advance  is  considered  as  a  substantial  ex- 
ception out  of  the  debtor's  property),  such  an  exception  as  might  possibly  enable 
him  to  carry  on  his  trade  with  advantage,  a  conveyance  cannot  come  within  the 
rule  of  law  above  referred  to  (Lord  Mansfield  in  Worseley  v.  De  Maltos.  1  Burr. 
467)  as  being,  necessarily  and  by  force  of  law,  without  reference  to  extrinsic 
circumstances  shewing  fraud,  an  act  of  bankruptcy  (Cf.  the  observations  of  Willes, 
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J.,  in  Lomax  v.  Buxton  (1871)  L.  R.  6  C.  P.  107,  112).  The  principle  that  the 
mortgage  or  assignment  of  the  whole  of  a  trader's  property  is  not  an  act  of 
bankruptcy  when  it  is  made  partly  as  a  security  for  a  further  advance,  has  been 
held  to  apply  to  a  case  where  the  advance  was  wholly  future,  i.  e.  where  the  advance 
consisted  of  debentures  which  could  not  be  enforced  until  interest  was  two  months 
overdue — ^i.  e.,  eight  mont^  from  their  issue,  or  until  execution  was  put  in  against 
the  company  {In  re  Harris  (1906)  14  Mans.  127). 

Forbearance  to  seize  under  an  execution,  or  to  seize  under  a  bill  of  sale, 
is  not  a  sufficient  equivalent  to  prevent  a  subsequent  bill  of  sale  over  the  whole 
of  a  debtor's  property,  to  secure  an  antecedent  debt  without  any  present  advance, 
from  being  an  act  of  bankruptcy  {Woodhoiise  v.  Murray  (1868 — 9),  L.  R.  4  Q.  B.  27; 
Ex  p.  Cooper,  re  Baum  (1879),  10  Ch.  D.  313;  Ex  p.  Payne,  re  Cross  (1879),  11  C!h. 
D.  539;  practically  overruUng  Philps  v.  Hornstedt  (1876)  1  Ex.  D.  62).  A  debtor, 
against  whom  a  judgment  debt  has  been  obtained,  or  who  has  executed  a  bill  of 
sale,  is  not  considered  by  impHcation  to  have  given  a  subsequent  biU  of  sale  for  a 
new  advance,  but  merely  for  a  past  advance.  Whether  a  real  present  advance  is 
a  good  consideration  which  will  save  an  assignment  of  the  whole  of  the  debtor's 
property  from  being  an  act  of  bankruptcy  depends  on  the  further  question 
whether  the  advance  is  made  by  the  lender  with  the  intention  of  enabfing  the 
debtor  to  continue  his  business.  In  the  case  of  In  re  Bee's  Bankruptcy  [1894] 
A.  C.  135,  an  advance  was  made  by  a  creditor  contemporaneously  with  the  debtor's 
executing  a  bill  of  sale  comprising  substantially  the  whole  of  his  available  property, 
in  order  to  enable  the  debtor  to  carry  on  his  business,  and  in  the  reasonable  belief 
that  he  would  do  so.  It  was  held  in  the  Privy  CouncU  that  the  assignment  was 
not  an  act  of  bankruptcy,  there  was  not  any  doubt  as  to  the  law  to  be  appUed 
(per  Lord  Macnaghten,  p.  139),  and  that  the  decisions  of  the  Court  of  Appeal  in 
England  in  Ex  parte  King  (1876)  2  Ch.  D.  256;  Ex  parte  Ellis  (1876)  2  Ch.  D.  797; 
Ex  parte  Johnson  (1884)  26  Ch.  D.  338  were  in  point.  In  Ex  parte  King,  Mellish 
L.  J.,  observed  that  "the  numerous  cases  on  the  subject  have  settled  the  law. 
The  only  difficulty  is  in  the  apphcation  of  it.  An  assignment  of  all  a  debtor's 
property  for  a  past  debt  is  an  act  of  bankruptcy.  A  merely  nominal  exception  of 
part  of  the  property  will  not  prevent  this,  but  an  exception  of  a  substantial  part 
will  prevent  it.  Whether  an  exception  is  substantial  must  of  course  depend  on 
the  circumstances  of  the  case.  If  the  assignment  includes  all  the  property,  and  is 
made  in  consideration  of  a  past  debt  and  of  a  further  advance  made  at  the  time, 
the  further  advance,  if  substantial,  has  the  same  effect  as  a  substantial  exception 
out  of  the  property"  2  Ch.  D.  256,  263).  In  that  case  an  assignment  was  considered 
not  fraudulent,  and  therefore  not  an  act  of  bankruptcy,  where  it  was  made  in 
consideration  of  a  past  debt  of  £800,  and  of  a  further  advance  of  £150,  |by  a 
debtor  whose  assets  were  worth  about  £700;  and  whose  Uabihties  amounted  to 
nearly  £2000.  The  amount  of  the  further  advance,  it  is  obvious  from  the  above 
case,  is  not  the  test  whether  an  assignment  of  all  his  property  by  the  debtor 
constitutes  an  act  of  bankruptcy;  "it  need  not  be  proportionate  to  the  property 
charged,  nor  equal  to  the  existing  debt,  the  sole  question  which  is  relevant  is  whether 
the  advance  was  made  with  the  intention  of  both  parties  that  the  debtor  should 
go  on  with  the  business  (Ex  parte  Ellis  (1876)  2  Ch.  D.  797,  798).  A  parol  agree- 
ment to  give  a  biU  of  sale  does  not  require  registration  under  the  Bills  of  Sale 
Act,  1878,  and  a  bill  of  sale  given  in  pursuance  of  sUch  an  agreement  is  not  void 
under  the  Act  by  reason  of  the  non-registration  of  the  agreement.  A  bill  of  sale  is 
not  void  as  an  act  of  bankruptcy  which  assigns  the  whole  of  the  grantor's  property, 
including  that  which  he  may  purchase  by  means  of  the  advance,  to  secure  an 
existing  debt  and  a  present  advance  {Ex  parte  Hauxwell  (1883),  23  Ch.  D.  626; 
overruling  Graham  v.  Chapman  (1852)  12  C.  B.  85). 

A  rigid  and  logical  application  of  the  principle  that  an  assignment  by  a  debtor 
of  the  whole  of  his  property  is  fraudulent  and  constitutes  an  act  of  bankruptcy 
unless  it  is  made  in  consideration  of  an  advance  which'  is  intended  to  enable  him 
to  carry  on  his  business  explains  most,  if  not  all,  the  decisions  on  the  subject. 
It  is,  for  instance,  merely  a  logical  deduction  from  this  principle  that  it  should 
have  been  estabhshed  by  a  current  of  decisions  that  an  assignment  in  consideration 
of  a  present  advance  to  pay  off  existing  debts  is  an  act  of  bankruptcy  though  it 
may  not  be  fraudulent.  In  Whitmore  v.  Claridge  (1862)  31  L.  J.  Q.  B.  31,  a  debtor 
executed  a  bill  of  sale  assigning  all  his  property  as  a  security  for  an  advance,  and 
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was  then  adjudicated  a  bankrupt  on  the  petition  of  another  creditor.  Two  days 
before  the  debtor  was  adjudicated,  the  assignee  of  the  bill  of  sale  sold  the  goods, 
and  in  an  action  brought  by  his  assignees,  it  was  held  that  the  granting  of  the 
bill  of  sale  was  an  act  of  bankruptcy,  but  that  it  was  not  fraudulent,  as,  under 
the  circumstances,  the  debtor  received  value  for  his  goods.  In  ex  parte  Zwilchen- 
hart  (1844)  3  M.  D.  &  D.  671,  it  was  held  that  an  assignment  of  all  the  pro- 
perty of  traders,  in  consideration  of  the  assignees  giving  promissory  notes  to  the 
traders'  creditors,  was  not  a  sale,  but  an  act  of  bankruptcy,  because  by  it  all  the 
joint  property  of  traders  who  had  little  or  no  separate  property,  was  disposed  of 
for  the  purposes  of  a  composition,  which  was  not  acceded  to  by  all  the  creditors. 
In  re  Wilkinson  (1881)  17  Ch.  D.  58,  the  facts  (which  were  few  and  not  in  dispute) 
were  that  within  three  months  before  the  fiUng  of  a  Hquidation  petition  the  debtor, 
who  was  one  of  the  executors  of  a  will,  sold  some  goods  to  his  co-executor  with  the 
intention  of  applying  the  purchase-money  in  repaying  to  the  testator's  estate 
money  which  he  had  improperly  abstracted  from  it.  This  intention  was  known 
to  the  co-executor,  and  the  purchase-money  was,  with  his  knowledge,  immedi- 
ately after  its  payment  by  him,  paid  by  the  vendor  into  a  bank  to  the  credit  of 
the  executors.  It  was  held  by  the  Court  of  Appeal  that  the  transaction  was  not 
either  a  fraudulent  preference  within  the  Bankruptcy  Act,  or  a  fraudulent  transfer 
of  property,  and  that  neither  the  executor  nor  the  testator's  estate  could  be 
compelled  to  refund  the  money.  In  this  case  James  L.  J.,  observed  that  a  mere 
voluntary  transfer  is  not  of  itseK  an  act  of  fraud,  and  therefore  a  sale  does  not 
become  fraudulent  or  an  act  of  bankruptcy  when  both  the  vendor  and  the 
purchaser  intend  that  the  purchase- money  is  to  be  applied  for  the  purpose  of  making 
a  voluntary  preference.  The  sale  of  goods  in  re  Wilkinson  (supra)  and  the  sub- 
sequent apphcation  of  the  purchase-money  was  not  a  voluntary  preference  of  a 
creditor,  as  there  was  doubt  whether  a  trust  estate  can  be  called  a  creditor.  If  a 
debtor  on  the  eve  of  insolvency,  and  just  before  he  becomes  bankrupt,  sells  goods 
in  order  that  he  may  restore  money  which  he  has  stolen  from  his  master  or  from 
anybody  else,  it  is  impossible  to  hold  that  such  a  payment  can  be  treated  as  a 
fraudulent  preference  of  a  creditor. 

A  conveyance  is  deemed  fraudulent  under  par.  b.  of  ss.  (1)  of  section  4  of  the 
Bankruptcy  Act,  1883,  within  the  pohcy  of  the  bankniptcy  law,  as  necessarily 
defeating  and  delaying  creditors  when: 

1.  It  comprises  substantially  the  whole  of  the  debtor's  property. 

2.  It  is  in  consideration  of  a  past  debt. 

3.  There  is  no  fair  present  equivalent. 

First  as  to  the  conveyance  or  assignment  being  an  act  of  bankruptcy  under 
par.  b  when  it  comprises  substantially  the  whole  of  the  debtor's  property.  Such 
an  assignment  constitutes  an  act  of  bankruptcy  where  if  acted  on,  it  would  pror 
duce  insolvency,  or,  where  the  debtor  is  a  trader,  stop  his  business,  although 
there  may  be  a  portion  excepted  {Ex  parte  Foxley  (1868),  L.  R..  3  Ch.  315,  Young 
V.  Wand  (1853)  22  L.  J.  Ex  27).  A  substantial  exception  to  the  assignment  of 
the  whole  of  a  debtor's  property  preventing  it  being  an  act  of  bankruptcy  arises 
in  the  case  of  book  debts,  if  substantial  in  amount  (Ex  parte  Burton,  (1879)  13  Ch. 
D.  102).  In  this  case  however  the  book  debts  were  not  actually  taken  into  account, 
Bagallay  observing  that  "only  a  few  pounds  had  been  reahzed  from  the  book  debts, 
and  that  a  long  time  would  have  to  elapse  before  such  as  could  be  recovered 
would  be  realized.  On  the  other  hand,  leaseholds,  though  excepted  from  the  oper- 
ative part  of  an  assignment  of  all  the  remainder  of  a  debtor's  property,  if  the 
debtor  covenants  to  stand  in  trust  to  convey  and  assign  as  the  trustees  of  the  deed 
should  direct,  do  not  form  such  a  substantial  exception  out  of  the  debtor's  pro- 
perty as  might  enable  him  to  carry  on  his  trade,  and  therefore  the  assignment 
in  such  a  case  is  an  act  of  bankruptcy  {Ex  parte  Hughes,  [1893]  1  Q.  B.  595;  Ex 
parte  Viney  (1895),  43  W.  R.  192).  An  assignment  for  a  past  debt  by  a  partner 
in  an  insolvent  firm  of  all  his  separate  assets  is  fraudulent  {Ex  parte  Trevor  (1875) 
1  Ch.  D.  297).  An  assignment  by  a  partner  in  an  insolvent  firm  of  the  partnership 
assets  to  secure  his  private  debt  and  future  advances,  is  fraudulent  as  against  the 
creditors  of  the  partnership,,  and  an  act  of  bankruptcy  {Ex  parte  Snowball,  re 
Douglas  (1872)  L.  R.  7  Ch.  534).  An  exception  of  tenant  right  from  an  assign- 
ment by  a  farmer  does  not  constitute  a  substantial  exception  from  all  his  pro- 
perty so  as  to  enable  him  to  carry  on  his  business  and  prevent  the  assignment 
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from  being  an  act  of  bankruptcy,  though  the  tenant  right  may  be  of  considerable 
amount,  since  it  could  only  be  available  at  the  expiration  of  the  tenancy,  and 
wiU  then  be  subject  to  a  prior  claim  by  the  landlord  in  respect  of  any  breaches 
of  covenant  which  may  have  been  committed  (Ex  parte  Dann  (1881),  17  Ch.  D.  76). 
An  agent  who,  under  the  instructions  of  his  principal,  makes  a  payment  of  the 
latter's  moneys  which  amounts  to  a  transfer  of  the  whole  of  the  property  of  the 
principal,  is  not  hable  to  the  trustee  in  the  principal's  subsequent  bankruptcy, 
when  he  was  ignorant  of  the  effect  of  the  payment  at  the  time  he  received  the 
money,  though  he  was  aware  of  it  at  the  time  he  made  the  payment  {Ex  parte 
Helder,  re  Lewis  (1883),  24  C!h.  D.  339). 

Conveyance  in  consideration  of  past  debt.  There  can  be  no  doubt  as  to  the 
principle  that  a  conveyance  etc.  is  deemed  fraudulent  if  it  is  in  consideration 
of  a  past  de.bt.  The  proposition  stands  in  its  integrity  as  far  as  colourable  ex- 
ceptions are  concerned  {Pennell  v.  Reynolds  (1862),  11  C.  B.  N.  S.  709;  Lomax  v. 
Buocton  (1871)  L.  R.  6  C.  P.  107).  Nor  will  the  exception  of  any  property  (however 
large  in  amount)  of  the  debtor  which  could  not  be  taken  in  execution,  and  which 
would  not  pass  to  the  trustee,  affect  the  rule  (Ex  parte  Hawker,  re  Keely  (1872), 
L.  R.  7  Ch.  214).  Whether  an  assignment  or  conveyance  by  a  debtor  is  subject  to 
only  a  colourable  exception  as  regards  his  total  assets  depends  on  the  question 
whether,  it  acted  on,  the  assignment  or  conveyance  would  produce  insolvency,  in 
spite  of  the  excepted  property.  An  exception,  however  arises  to  the  general  prin- 
ciple that  a  conveyance  or  assignment  of  a  debtor's  whole  property  is  an  act  of 
bankruptcy  when  it  is  in  consideration  of  a  past  debt,  in  the  case  of  a  payment 
extinguishing  a  vaUd  subsisting  charge  on  the  property  (Ex  parte  Harris  (1875), 
L.  R.  19  Eq.  253;   Ex  parte  Mutton,  (1872)  L.  R.  14  Eq.  178. 

According  to  the  earher  cases  a  bona  fide  sale  (Baxter  v.  Pritchard  (1834), 
1  A.  &  E.  456;  Wood  v.  Dixie  (1845),  7  Q.  B.  892;  for  a  fair  present  consideration, 
of  the  whole  of  a  debtor's  property  does  not  constitute  a  conveyance  or  assign- 
ment which  is  fraudulent  under  par.  b.  of  ss.  (1)  of  section  4  of  the  Bankruptcy 
Act  and  is  therefore  not  an  act  of  bankruptcy,  if  the  buyer  has  no  knowledge  of 
or  ground  to  suspect  the  intention  of  the  vendor  merely  to  apply  the  purchase 
money  in  consideration  of  a  past  debt  (Baxter  v.  Pritchard  (1834),  1  A.  &  E.  456; 
Lee  V.  Hart  (1854),  10  Ex.  555). 

Fraudulent  Preference.  The  next  act  of  bankruptcy  it  is  proposed  to  consider  is 
that  defined  by  the  ensuing  par.  (c)  of  ss.  (1)  of  section  4  of  the  Bankruptcy  Act, 
1883,  in  the  following  terms — "A  debtor  commits  an  act  of  bankruptcy  in  each  of 
the  following  cases ; — ^If  in  England  or  elsewhere  he  makes  any  conveyance  or  transfer 
of  his  property  or  any  part  thereof,  or  creates  any  charge  thereon  which  would 
under  this  or  any  other  Act  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt".  Fraudulent  conveyances,  which  amount  to  fraudulent  preferences,  are 
made  a  special  subject  of  enactment  by  section  48  of  the  Bankruptcy  Act,  1883,  by 
"which  they  are  deemed  fraudulent  and  void  as  against  the  trustee  in  the  bankruptcy. 
As  fraudulent  preferences  conflict  with  the  fundamental  principle  of  the  bankruptcy 
laws,  i.  e.  the  general  distribution  of  the  bankrupt's  property  amongst  his  creditors, 
it  is  consistent  with  the  pohcy  of  those  laws  that  they  should  be  more  penahzed 
than  formerly  under  the  Act  of  1869.  This  is  done  by  lengthening  the  period  of  rela- 
tion within  which  fraudulent  preferences  are  to  be  deemed  void  if  impeached,  to 
three  months  prior  to  the  presentation  of  the  petition,  and  not  merely,  as  previously, 
to  three  months  prior  to  the  adjudication  in  bankruptcy.  This  alteration  would 
seem  to  extend  the  operation  of  the  section  (Cf.  WiUiams  on  Bank  ruptcy  p.  249). 
In  calculating  the  period  of  the  relation  of  the  trustee's  title,  the  day  on  which 
the  petition  was  presented  must  be  excluded  (In  re  Dawes  (1887),  4  Manson,  117). 

The  fraudulent  preference  section  (s.  48)  of  the  Bankruptcy  Act,  1883,  is  to 
a  great  extent  the  embodiment  of  the  old  common  law  of  bankruptcy.  In  a  case 
Tt'hich  may  be  supposed  to  declare  the  old  common  law  of  bankruptcy,  a  debtor 
■executed  a  deed,  by  which  estates  were  conveyed  in  trust  to  sell,  and  to  pay  the 
pressing  creditors,  with  a  further  trust  to  pay  the  debtor's  debts  to  certain  relatives, 
in  order  to  give  them  an  undue  preference  in  contemplation  of  bankruptcy.  Upon 
this  deed  Mansfield  C.  J.,  observed — "The  question  put  to  us  is,  whether  this  is 
an  act  of  bankruptcy;  a  conveyance,  either  of  aU,  or  part  of  a  man's  property,  in 
favour  of  fewer  than  all  the  creditors,  is  an  act  of  bankruptcy,  because  it  is  the 
means  whereby  the  creditors  may  be  defeated  or  delayed".   After  giving  the  effect 
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of  the  deed,  the  learned  judge  inquired — "Is  not  this  then  a  gift  of  estates  to  the 
value  of  £1000,  to  each  of  these  persons,  the  mother  and  sister,  to  satisfy  their 
claims  and  pay  their  debts,  and  so  put  those  sums  out  of  the  reach  of  all  other 
creditors  ?  It  is  impossible  therefore  to  say  that  this  is  not  an  act  of  bankruptcy" : 
Morganx. Horseman  (1810)  3  Taunt.  240, 244 — 5.  In  another  case  which  declares  the 
old  common  law  on  the  subject  of  fraudulent  preference,  a  partner  in  a  bank  which 
had  stopped  payment  the  day  before,  enclosed  in  a  letter  he  wrote  to  a  cUent  a  bill  of 
exchange  for  £300,  the  property  of  the  bank,  and  it  was  held  an  act  of  bankruptcy 
{Coming  v.  Baily  (1830)  6  Bing.  363.)  It  may  be  remembered  that  a  transfer  by  a 
debtor  of  a  part  of  his  property  in  consideration  for  a  past  debt,  though  indubitably 
ex  facie  an  act  of  bankruptcy  is  not  necessarily  prohibited  under  the  13  Eliz.  c.  5,  as 
tending  to  defeat  or  delay  creditors.  Anything  which  tends  to  withdraw  a  portion  of 
a  debtor's  property  from  general  distribution  amongst  his  creditors  is  against  the 
poUcy  of  the  bankruptcy  law.  An  assignment  of  a  part  of  the  debtor's  property 
may  be  a  fraud  as  against  creditors,  even  though  there  be  no  preference  of  a  creditor 
or  creditors  (Williams  on  Bankruptcy;  p.  17).  But  no  doubt  fraudulent  assign- 
ments of  a  part  of  a  debtor's  property  mostly  consist  of  fraudulent  preferences  (Ibid.). 
A  recent  case  instances  these  principles.  The  bankrupt  turned  his  business  into 
a  limited  company,  and  "to  use  not  accurate  legal  language  but  coUoquial  language, 
he  was  the  company".  There  ensued  a  struggle  between  the  bankrupt's  creditors 
represented  by  his  trustee  in  bankruptcy,  and  the  company's  creditors  represented 
by  the  Hquidator,  as  to  which  set  of  creditors  should  get  the  assets  which  the  bank- 
rupt purported  to  sell  to  the  company.  It  was  held  that  the  transfer  was  fraudulent 
and  an  act  of  bankruptcy;  that  the  title  of  the  trustee  to  the  business  related  back 
to  the  date  of  the  transfer,  and  overrode  the  claims  of  the  creditors  of  the  company 
in  the  winding-up;  and  that  the  hquidator  was  bound  to  hand  over  to  the  trustee 
the  assets  representing  the  business  at  the  time  of  the  transfer  {In  re  Carl  Hirth 
[1899]  1  Q.  B.  613).  In  this  case  Lindley  M.  R.  (now  Lord  Lindley)  observed 
that  the  case  fell  distinctly  under  s.  4  (1)  b.  of  the  Bankruptcy  Act,  1883.  He 
considered  it  was  difficult  to  decide  whether  it  fell  under  13  Ehz.  c.  5.  To  reach 
a  transaction  under  that  Statute  "it  must  be  shewn  that  the  sale  is  of  the  whole, 
or  substantially  the  whole,  of  the  grantor's  property;  and  it  must  be  shewn  that 
the  grantee  has  notice  that  the  grantor  is  cheating  his  creditors".  But  par.  b.  of 
of  s.  4  (1)  of  the  Bankruptcy  Act,  1883  "extends  the  Statute  of  Ehzabeth  enorm- 
ously, because  the  modem  enactment  has  not  to  consider  whether  the  person 
who  takes  the  property  knows  anything  about  the  fraud,  nor  whether  that  which 
is  transferred  is  the  whole,  or  substantially  the  whole,  of  the  debtor's  property. 
It  has  to  consider  the  debtor  and  what  he  has  done;  and  if  he  has  made  a 
fraudulent  conveyance,  gift,  deUvery,  or  transfer  of  his  property,  or  any  part  there- 
of, he  has  committed  an  act  of  bankruptcy". 

But  while  transactions  under  the  Statute  of  Ehzabeth  are  "clearly  and  utterly 
void,  frustrate  and  of  none  effect,  s.  4  of  the  Bankruptcy  Act,  1883,  says 
nothing  about  void  and  voidable,  but  says  that  certain  transactions  shall  be 
acts  of  bankruptcy.  The  difference  between  the  two  is  that  although  a  man  may 
commit  an  act  of  bankruptcy  he  may  never  be  adjudicated  a  bankrupt  upon 
it.  There  is  no  answer  to  a  trustee  who  finds  there  has  been  a  fraudulent  con- 
veyance, which  is  an  act  of  bankruptcy,  and  who  elects  to  impeach  the  trans- 
action and  demands  back  the  property  from  the  person  in  whose  possession  it  is, 
unless  it  is  that  it  is  a  protected  transaction  (Bankruptcy  Act,  1883,  s.  49). 
In  re  Carl  Hirth,  supra.  Vaughan-WiUiams,  L.  J.,  considered  that  the  trans- 
feree company  by  its  agent,  the  managing  director,  Hirth  himself,  had  full  notice 
of  the  true  nature  of  the  transaction,  so  as  to  bring  itself  within  the  operation  of 
the  Statute  of  Ehzabeth  ([1899]  1  Q.  B.  at  p.  625). 

The  most  essential  difference  between  conveyances  etc.  which  are  merely 
void  as  acts  of  bankruptcy  under  pars.  b.  and  c.  of  section  4  (1)  of  the  Bank- 
ruptcy Act,  1883,  and  conveyances  which  are  void  by  the  Statute  of  Ehzabeth,  is 
not  only  that  the  former  are  only  void  if  impeached  by  the  trustee  for  the  cre- 
ditors, but  also  that  they  then  are  only  void  when  executed  within  three  months 
of  the  petition,  whereas  conveyances  avoided  by  the  Statute  of  Ehzabeth  are  of 
no  effect,  ab  initio,  and  for  ever  (See  section  43  and  section  6  (1)  (c)  of  the  Bank- 
ruptcy Act,  1883. 

It  seems  probable  that,  at  the  common  law,  assignments  of  a  part  of  the  debtor's 
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propeirty,  apart  from  any  question  of  preference,  which  have  for  their  objects  frauds 
on  creditors,  are  acts  of  bankruptcy,  though  they  are  not  avoided  by  the  Act  of 
Elizabeth,  but  there  do  not  seem  any  cases  establishing  the  proposition  (Williams 
on  Bankruptcy,  p.  18;  but  cf.  Baldwin  on  Bankruptcy,  p.  123).  Whether  a  trans- 
action amounts  to  a  fraudulent  preference  depends  on  the  intention  of  the  debtor, 
and  not  on  the  result  of  his  payment.  (Per  Cozens-Hardy,  J.,  Re  Stenotyper  Co. 
[1901]  1  Ch.  250.)  It  is  not  necessary  that  the  intention  of  the  debtor,  when 
he  makes  the  payment,  to  give  the  creditor  a  preference,  should  ha,ve  been  his 
sole  intention;  it  is  enough,  in  order  that  the  payment  should  constitute  an  act 
of  bankruptcy,  that  it  should  have  been  made  by  the  debtor  with  the  sub- 
stantial, effectual,  or  dominant  view  of  giving  the  creditor  a  preference  (Ex 
parte  Hill  (1883),  23  Oi.  D.  695;  Ex  parte  Griffith  (1883),  23  Ch.  D.  69).  But  in 
order  to  constitute  a'  fraudulent  preference,  the  debtor  must  make  the  payment 
to  the  person  intended  to  be  preferred;  if  it  is  made  to  a  surety,  the  transaction 
cannot  be  impeached  as  an  act  of  bankruptcy  {In  re  Warren  [1900]  2  Q.  B.  138). 
An  assignment  of  part  of  a  debtor's  property,  if  made  to  prefer  particular  credi- 
tors, is  fraudulent,  and  as  such,  an  act  of  bankruptcy,  \^hen  made  in  contemplation 
of  bankruptcy  (Hale  v.  AUnutt  (1856),  25  L.  J.  C.  P.  267;  Edwards  v.  Olyn  (1859), 
28  L.  J.  Q.  B.  350;  Bills  v.  Smith  (1885)  34  L.  J.  Q.  B.  68.)  A  deUvery,  in  order 
to  constitute  a  fraudulent  delivery  or  transfer,  and  an  act  of  bankruptcy  under 
this  subsection,  must  pass  or  purport  to  pass  some  interest  in  the  property  (Isitt  y. 
Beeston  (1869),  L.  R.  4  Ex  159).  A  payment  etc.  by  a  debtor  under  a  sense  of  legal  obli- 
gation, which  was  entertained  on  reasonable  grounds,  and  not  with  a  view  to  prefer, 
is  not  an  act  of  bankruptcy,  and  it  is  immaterial  that  the  obligation  did  not  in 
fact  exist  (Ex  parte  Griffith  (1883),  23  Ch.  D.  69).  Where  pressure  is  exerted  on 
the  debtor,  in  order  to  make  him  transfer  or  convey,  the  existence  of  a  view  on 
the  part  of  the  debtor  to  prefer  is  negatived  (In  re  Wilkinson  (1884),  1  Morrell,  65* 
Ex  parte  Jenkins  (1885),  33  W.  R.  523).  But  in  order  to  negative  preference, 
the  pressure  must  have  real  influence;  a  threat  to  take  civil  proceedings  against 
a  debtor  can  have  no  real  effect  when  he  has  announced  his  intention  to  become 
bankrupt  immediately  (Ex  parte  Hall,  re  Cooper  (1882),  19  Ch.  D.  580).  No  amount 
of  subsequent  pressure  will  negative  preference  (Ex  parte  Reader  (1875),  L.  R. 
20  Eq.  763).  A  partner  who  voluntarily  assigns  his  separate  estate  to  his  separate 
creditors,  commits  an  act  of  bankruptcy,  by  fraudulently  preferring  his  separate 
over  his  joint  creditors  (Ex  parte  MacLean  (1871),  24  L.  T.  144). 

Conveyance  of  property  abroad.  It  is  only  property  in  England  that  can  be 
fraudulently  conveyed  so  as  to  constitute  an  act  of  bankruptcy  under  par.  b.,  be- 
cause since  a  fi.  fa.  can  only  be  levied  in  England,  a  conveyance  of  property 
abroad  will  not  in  any  way  defeat  or  delay  creditors  (WiUiams  on  Bankruptcy  p.  18 ; 
referring  to  Ex  p.  Crispin  (1873),  L.  R.  8  Ch.  374;  Ex  p.  Defries  (1877),  35  L.  T. 
392).  It  is  only  property  in  England  against  which  writs  of  execution  can  go  out 
of  English  courts.  It  appears  an  undecided  point  whether  the  assignment  by  an 
English  trader  of  all  his  available  property  in  England,  if  he  is  in  a  general  state 
of  insolvency,  is  an  act  of  bankruptcy,  when  he  has  some  other  property  abroad, 
but  it  seems  the  answer  is  in  the  affirmative,  at  least  in  certain  cases  (Ex  parte 
Defries  (1876)  25  L.  T.  per  Mellish,  L.  J.  at  p.  394).  A  deed,  though  imperfectly  executed, 
may  constitute  an  act  of  bankruptcy  if  the  instrument  be  so  far  executed  by  the 
debtor  as  to  shew  on  his  part,  by  overt  act,  an  intention,  as  far  as  he  is  concerned, 
to  defeat  and  delay  his  creditors  Bowker  v.  Burdekin  (1843)  11  M.  &  W.  128).  The 
want  of  a  stamp  will  not  prevent  the  admission  in  evidence  of  a  fraudulent  deed  for 
the  purpose  of  proving  an  act  of  bankruptcy,  because  the  object  of  the  person 
who  produces  the  deed  is  not  to  give  it  effect  or  to  shew  it  to  be  a  good  deed,  but, 
on  the  other  hand  to  shew  that  the  debtor  has  done  what  in  law  is  a  constructive 
fraud  (In  re  Gouldwell  (1868)  L.  R.  4  Ch.  47;  Ponsford  v.  Walton  (1868),  L.  R. 
'  3  C.  P.  167).  t 

Departing  out  of  England  &c.  The  ensuing  paragraph  provides  that  a  debtor 
commits  an  act  of  bankruptcy  "if  with  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely,  departs  out  of  England,  or  being  out  of 
England  remains  out  of  England  or  departs  from  his  dwelling-house,  or  otherwise 
absents  himself,  or  begins  to  keep  house" :  (Bankruptcy  Act,  1883,  s.  4,  (1)  d).  The 
words  "Intent  to  delay",  etc.  oiJy  appear  in  this  paragraph,  and  do  not,  as  under 
the  previous  law,  override  all  the  other  acts  of  bankruptcy.    The  consequence  of 
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their  insertion  in  this  paragraph  is  that  the  debtor's  ;intent  to  defeat  or  delay  his 
creditors  must  be  proved  as  a  matter  of  fact ;  their  omission  as  regards  the  other  acts 
of  bankruptcy  has  the  effect  of  causing  "the  intent  etc."  to  be  a  matter  of  inference. 
The  intent  to  defeat  and  delay  overrides  this  whole  paragraph,  so  that  in  order 
to  constitute  an  act  of  bankruptcy  by  keeping  house,  it  is  sufficient  to  shew  that 
the  bankrupt  intended  to  delay  his  creditors,  without  shewing  that  any  delay  was 
actually  occasioned  (Williams  v.  Nunn  (1808)  1  Taunt.  269,  276;  per  Mansfield, 

C.  J.,  referring  to  Robertson  v.  Liddell  (1808),  9  East,  487).  When  the  act  of 
departing  out  of  England  etc.  has  been  proved  by  extrinsic  evidence,  the  intent  with 
which  the  act  was  done  may  be  proved  by  the  simultaneous  declarations  of  the  bankrupt 
(Per  Lord  Denman,  C.  J.,  in  BoiKh  v.  Great  Western  Rwy.  Co.  (1841)  12  A.  & 
E.  51,  60;  such  declarations  are  admissible  on  the  principle  that  they  are  pars 
rei  gestae.)  In  ex  parte  Goater,  re  Finney  (1874)  30  L.  T.  620,  the  facts  were  that 
a  debtor  before  he  went  abroad  arranged  with  all  those  creditors  whom  he  wished 
to  pay;  but  left  two  large  creditors  wholly  unprovided  for.  It  was  held  that  the 
debtor  must  have  known  perfectly  well  that  the  necessary  consequence  of  his 
departing  from  England  was  to  defeat  and  delay  these  two  creditors,  as  his  departure 
rendered  it  impossible  for  them  to  issue  debtor's  summonses,  or  to  adopt  a  summary 
process  under  the  Bills  of  Exchange  Act.  —  It  must  be  inferred  that  a  man  intends 
the  necessary  consequences  of  his  own  acts ;  and  it  was  held  "in  accordance  with  common 
sense",  that  the  debtor  departed  fi'om  England  with  intent  to  defeat  or  delay  his 
creditors.  The  petition  must  allege  that  the  debtor  departed  from  his  dwelUng- 
house,  or  otherwise  absented  himself,  with  intent  to  defraud  or  delay  his  creditors 
(ex.  p.  Coates,  re  Sketton  (1877),  5  Ch.  D.  979).  But  an  irregularity  in  a  petition 
may  be  waived  (In  re  Urqukart  (1890),  7  Morr.  p.  94).  It  is  an  abuse  of  the 
process  of  the  Court  of  Bankruptcy,  knowingly  using  it  for  an  improper  piu:pose, 
contrary  to  the  plain  meaning  of  the  Act  and  the  justice  of  the  case,  to  treat  the 
departure  of  a  foreigner  out  of  England  as  an  act  of  bankruptcy,  when  though 
he  owes  some  debts  here,  he  is  domiciled  abroad,  and  does  not  trade  and  has  no 
assets  in  England.  There  is  no  ground  whatever  in  such  a  case  for  supposing  a  person 
is  going  away  with  the  intention  of  avoiding  his  creditors.  Where  there  is  an 
intention  to  defeat  and  delay  creditors,  the  departing  out  of  England  by  the 
debtor  is  a  continuous  act,  and  the  act  of  bankruptcy  is  complete  although  the 
debtor  remains  abroad  (Ex  p.  Bunney  (1857),  1  De  G.  &  J.  309),  unless  he  is  a  domiciled 
Enghshman  who  has  his  permanent  home  abroad  (Ex  p.  Brandon,  (1884),  25  Ch. 

D.  500;  Re  Campibell  (1887),  4  Moit.  198).  According  to  the  earher  decisions,  the  act 
of  bankruptcy  consisting  in  a  debtor's  absenting  himself  was  confined  to  the  case 
of  a  party  absenting  himself  from  his  own  regular  place  of  business,  at  which  he 
would  be  expected  to  be,  or  from  one  or  more  particular  creditors  at  some  other 
place;  for  instance,  the  Royal  Exchange,  where  he  expected  to  meet  persons  to 
whom  he  was  indebted;  going  behind  the  scenes  at  the  theatre,  and  so  on  (Bertiu- 
sconi  V.  Farebrother  (1830)  10  B.  C.  549;  and  the  observations  of  Lord  Tenterden 
at  p.  556.)  But  now  in  order  to  estabhsh  an  absenting  which  will  constitute 
an  act  of  bankruptcy,  it  is  not  necessary  to  show  actual  physical  absence  from 
a  particular  place.  A  debtor  would  be  absenting  himself  if  he  were  to  go  to  a  meeting 
of  his  creditors  in  disguise  (Cf.  the  observations  of  WiUiams,  J.,  In  re  Alderson 
(1894)  1  Mans.  495,  497).  The  mere  failure  of  the  debtor  to  keep  an  appointment 
at  the  creditor's  house  for  the  purpose  of  paying  a  debt,  has  been  held  not  to  be 
an  absenting,  where  the  debtor  was  to  be  found  at  his  place  of  business,  and  there 
was  no  proof  of  intent  to  defeat  and  delay.  A  long  roll  of  cases  aU  result  in  this, 
that  a  man's  intentionally  keeping  away  from  any  place  where  he  would,  in  the 
ordinary  course  of  things,  be,  is  absenting  himself.  But  a  debtor's  absenting  him- 
self is  no  act  of  bankruptcy  unless  it  be  with  intent  to  defeat  or  delay  his  creditors ; 
and  whether  that  intention  exists  is  a  question  of  fact,  as  much  as  in  any  criminal 
case  where  the  intent  is  necessary  to  prove  the  crime.  A  debtor  who  fails  to  keep 
an  appointment  at  a  creditor's  house  cannot  be  supposed  to  have  imagined  that 
he  was  gaining  a  minute's  time  by  so  doing,  as  there  is  not  anything  more  hkely 
than  another  to  accelerate  a  creditor's  movements  than  a  debtor's  not  coming  to 
pay  a  debt  when  he  has  promised  to  do  so.  (In  re  Stephany  (1871)  I.  R.  7  Ch.  188). 

"In  a  very  singular  case",  a  person  absented  himself  without  any  assignable 
motive,  being  probably  solvent,  and  was  adjudicated  a  bankrupt  six  months  after- 
wards, but  a  month  later,  his  death  was  presumed  in  the  Probate  Division.   In  the 


698  ENGLAND:  BANKRUPTCY. 

Court  of  Appeal,  the  adjudication  was  annulled,  because  the  Court  were  not  satis- 
fied that  the  man  was  alive,  notwithstanding  the  ordinary  presumption  in  favour  of 
life  for  seven  years.  A  person  who  says  that  another  has  committed  an  act  of  bank- 
ruptcy is  bound  to  prove  it  affirmatively,  and  in  the  case  alluded  to  it  was  considered 
that  the  missing  man  was  probably  dead  even  at  the  date  of  the  presentation  of  the 
petition.  Jessel,  M.  R.,  observed  in  this  case  that  "if  you  say  a  man  has  left  his 
dweUing-house  you  must  shew  that  he  is  somewhere"  (In  re  Stanger  (1882)  22  Ch. 
D.  436,  438).  In  another  case,  which  was  differentiated  from  the  preceding  by 
the  debtor  being  in  very  embarrassed  circumstances  when  he  went  away,  the  Court 
held  that  it  was  not  bound  to  presume  that  the  debtor  was  dead :  and  that  substituted 
service  of  a  bankruptcy  petition  presented  against  the  debtor  alleging  the  departure 
of  the  debtor  as  an  act  of  bankruptcy,  would  be  allowed  by  advertisement  of  such 
petition  in  certain  specified  local  and  London  newspapers  {Ex  parte  Becker  (1893) 
10  Morr.  141). 

Seizure  of  goods  in  execution.  The  next  act  of  bankruptcy  it  is  necessary  to 
consider  has  altered  the  law  as  laid  down  in  the  principal  Act  of  1883.  It  is  now  made 
an  act  of  bankruptcy  if  the  sheriff,  after  seizure,  holds  the  debtor's  goods  for  twenty- 
one  days  (The  Bankruptcy  Act,  1890,  s.  1).  Previously,  in  order  that  an  act  of  bank- 
ruptcy should  have  been  committed,  it  was  necessary  that  the  goods  should  have  been 
sold  after  having  been  seized  under  an  execution  levied .  It  is  considered  a  payment  under 
pressure,  and  therefore  not  an  act  of  bankruptcy,  for  the  debtor  to  pay  the  sheriff's 
officer  the  amount  of  the  debt  with  the  assent  of  the  judgment  creditor  {Ex  p. 
Brooke,  In  re  Haasall  (1874)  L.  R.  9  Ch.  301).  But  if  notice  of  the  petition  having 
been  presented  against  the  debtor  is  served  on  the  sheriff  within  fourteen  days 
of  the  payment  and  a  receiving  order  follows,  the  trustee  and  not  the  judgment 
creditor  will  now  by  virtue  of  the  Bankruptcy  Act,  1890,  s.  11,  (2),  be  entitled  to 
the  amount  paid.  Where  the  sheriff  sells  for  more  than  £20,  the  sale  must,  by 
section  145,  be  by  pubhc  auction,  unless  otherwise  ordered  by  the  Court  from  which 
the  process  issued.  An  appUcation  to  sell  by  private  treaty,  by  section  12  of  the 
Bankruptcy  Act,  1890,  will  not  be  considered  by  the  Court  unless  notice  is  given 
to  the  other  execution  creditor  or  creditors,  who  may  appear  before  the  Court  and 
be  heard  upon  the  apphcation. 

Declaration  of  inability  to  pay  debts.  A  debtor  commits  an  act  of  bankruptcy 
"if  he  files  in  the  Court  a  declaration  of  his  inability  to  pay  his  debts  or  presents 
a  bankruptcy  petition  against  himself"  (Bankruptcy  Act,  1883;  s.  4,  (1)  par.  f).  It 
is  a  perfectly  vaUd  contract,  not  contrary  to  the  bankrupt  laws,  for  a  debtor  to 
covenant  not  to  file  any  declaration  of  insolvency  while  he  remains  in  possession  of 
goods  with  the  consent  of  the  creditor.  When  a  man  has  contracted  not  to  do  an  act 
he  will  not  be  deemed  to  have  broken  his  contract  merely  by  doing  an  act,  the 
indirect  consequence  of  which  is  to  bring  about  the  effect  it  is  intended  to  guard 
against.  Therefore  a  debtor  may  incur  a  debt,  for  which  a  judgment  is  recovered, 
under  which  the  very  goods  are  taken  in  execution,  in  respect  of  which  he  has  previously 
covenanted  to  another  creditor  that  he  would  not  do  any  act  by  means  of  which 
they  might  become  assigned  or  ahenated  from  the  former  {Hill  v.  Cowdery  (1856) 
25  L.  J.  Ex  285).  The  fihng  of  a  declaration  of  inabihty  to  pay  by  a  debtor  is  complete 
on  the  deUvery  of  the  document  by  a  properly  authorized  person  to  the  proper 
officer  at  the  proper  office,  with  intent  that  it  should  be  filed  or  placed  on  record 
in  the  ordinary  manner  {Ranaford  v.  Maule  (1873)  L.  R.  8  C.  P.  672). 

Non-compliance  with  bankruptcy  notice.  As  to  the  next  act  of  bankruptcy  the 
Bankruptcy  Act,  1883,  s.  4,  (1)  par.  g,  as  amended  by  the  Bankruptcy  Act,  1890,  s.  1. 

Makes  non-comphance  with  a  bankruptcy  notice  served  by  a  creditor  who  has 
obtained  final  j  udgment ,  and  where  execution  has  not  been  stayed,  an  act  of  bankruptcy. 
The  words  "final  judgment"  must  be  construed  strictly,  and  "judgment  must  be 
judgment  in  an  action  in  England".  A  creditor  who  has  obtained  a  final  judgment 
"must  be  a  person  who  is  in  a  position  to  issue  execution  upon  the  final  judgment" 
(Per  Baggallay,  L.  J.,  in  In  re  Wodall  (1884)  13  Q.  B.  D.  479,  482).  Therefore  the 
representative  of  the  original  creditor  or  his  assignee  must  obtain  leave  to  issue  exe- 
cution, before  either  of  them  can  fill  the  character  of  a  creditor  who  has  obtained 
a  final  judgment  within  the  meaning  of  the  paragraph.  In  In  re  Ide  (1886)  17  Q. 
B.  D.  755,  760,  Bowen,  L.  J.,  in  construing  the  paragraph  observed  that  "We  must 
look  carefully  at  the  words  to  see  if  there  is  not  an  impUcation  to  be  found  in 
them,  and  it  seems  to  me  that,  from  the  collocation  of  the  words  'final  judgment' 
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and  'execution  thereon  not  having  been  stayed',  a  necessary  implication  arises  of 
this  character,  viz.,  that  the  creditor  must  not  merely  have  obtained  a  final  judgment 
but  must  be  in  a  position  to  issue  immediate  execution  upon  it".  In  that  case  it  was 
held  that  a  creditor  is  not  a  creditor  who  has  obtained  final  judgment,  when  he  has 
obtained  judgment  against  a  firm,  but  seeks  to  issue  execution  against  the  private 
property  of  a  member  of  the  firm  without  the  leave  of  the  court.  It  was  held  that 
as  against  the  private  property  of  the  partner,  the  creditor  could  not  obtain  a 
final  judgment  because  the  judgment  was  not  one  upon  which  execution  could  go 
immediately. 

In  In  re  Ford  (1886)  18  Q.  B.  D.  p.  369  the  question  was  whether  execution 
had  been  stayed  so  as  to  prevent  the  judgment  creditor  from  serving  a  bankruptcy 
notice  on  the  debtor.  The  creditor  had  both  obtained  judgment  and  issued  exe- 
cution, but  the  sheriff  withdrew  from  possession,  after  levying  execution,  under 
an  interpleader  order.  It  was  held  that  execution  on  the  judgment  had  been  stayed 
within  the  meaning  of  s.  4,  (1)  of  the  Bankruptcy  Act.  Cave,  J.,  held  there  was 
in  substance  a  stay  of  execution  until  the  issue  in  the  interpleader  was  decided, 
for  until  then  the  sheriff  could  not  know  whether  to  make  a  return  of  fieri  feci  or 
nulla  bona.  Again,  Cave,  J.,  pointed  out  that  a  bankruptcy  notice  must  require  the 
debtor  to  pay  the  judgment  debt  in  accordance  with  the  terms  of  the  judgment, 
and  the  notice  could  not  comply  with  this  provision  so  long  as  the  interpleader 
was  undecided.  The  general  and  safe  definition  of  "a  creditor  who  has  obtained 
a  final  judgment"  is  "a  person  who  is  in  a  position  to  issue  execution  upon  the  final 
judgment".  The  original  judgment  creditor  is  in  that  position,  if  there  has  been 
no  stay  of  execution. 

The  words  "final  judgment",  and  execution  thereof  not  having  been  stayed 
are  to  be  construed  strictly,  because  "words  found  in  a  section  of  an  Act  of  Parha- 
ment  which  is  defining  acts  of  bankruptcy  should  be  construed  strictly  as  if  they 
occurred  in  a  section  defining  a  misdemeanour,  because  the  commission  of  an  act 
of  bankruptcy  entails  disabilities  on  the  person  who  commits  it"  (Ex  p.  Chinery 
(1884)  12  Q.  B.  D.  342,  346). 

What  is  a  final  judgment.  For  the  purposes  of  the  bankrutpcy  law,  orders 
of  a  Court  or  judge,  which  are  made  "final  judgments"  by  Ord  42,  r.  24  of  the 
Rules  of  the  Supreme  Court  are  not  "final  judgments  for  the  purposes  of  that  law". 
A  long  line  of  decisions  has  estabUshed  that  orders  of  various  kinds  are  not  "final 
judgments"  for  the  purposes  of  a  bankruptcy  notice.  Thus  neither  a  garnishee  order 
absolute  (Mx  p.  Chinery,  (1884)  12  Q.  B.  D.  342),  nor  an  order  by  consent  to  pay 
taxed  costs  within  a  hmited  time,  the  action  being  stayed  on  these  terms  before  judg- 
ment (Ex  p.  Schmitz,  re  Cohen  (1884),  12  Q.  B.  D.  509),  nor  "a  balance  order"  for 
payment  of  calls  in  a  voluntary  winding-up  (Ex  p.  Whinney  re  Sanders  (1884), 
13  Q.  B.  D.  476),  nor  an  order  dismissing  an  action  for  want  of  prosecution,  and 
ordering  the  plaintiff  to  pay  the  costs  (Be  Eiddell  1888,  20  Q.  B.  D.  512),  nor  an 
order  for  aUmony  pendente  Hte  (Re  Henderson  (1888),  5  Morr.  52),  nor  an  order  for 
payment  of  costs  by  a  co-respondent  (Re  Binstead  (1892),  9  Morr.  319),  nor  an  order 
made  on  a  petition  revoking  a  patent  and  ordering  the  respondent  to  pay  the  costs 
(Be  Owen  (1901),  8  Mans.  24),  nor  an  order  in  bankruptcy  declaring  an  assignment 
void  as  against  the  trustee,  and  directing  the  assignee  to  pay  the  costs  of  the  motion 
Ex  p.  Official  Beceiver  [1895]  1  Q.  B.  609),  nor  an  order  made  under  the  Arbitration 
Act,  1889,  that  an  award  be  enforced  and  that  judgment  be  entered  in  accordance 
therewith  (In  re  a  Bankruptcy  Notice  (1906)  14  Mans.  1),  constitutes  a  final  judgment 
for  which  a  bankruptcy  notice  can  be  issued. 

But  in  Re  G.  J.  (1905)  12  Mans.  354,  it  was  held  that  a  bankruptcy  notice  was 
well  issued  when  it  was  issued  for  payment  of  a  sum  of  money  recovered  imder  a 
final  judgment  in  the  King's  Bench  Division  and  costs  to  be  taxed.  Final  judgment 
means  a  judgment  obtained  in  an  action  by  which  a  previously  existing  Uability 
of  the  defendant  to  the  plaintiff  is  ascertained  or  estabhshed  for  the  purposes  of 
bankruptcy  law;  there  can  be  no  final  judgment  if  a  defendant  has  not  had  the 
opportunity  of  setting  up  a  counterclaim,  set-off,  or  cross  demand.  If  a  defendant 
has  committed  a  tort,  there  is  a  previously  existing  habiUty  on  his  part  to  the  plaintiff. 
In  re  0.  J.  the  defendant  broke  an  agreement  not  to  carry  on  business  as  a  soUcitor 
within  certain  limits  of  space,  and  therefore  was  under  a  previously  existing  UabiUty 
arising  out  of  his  covenant  contained  in  the  partnership  deed.  An  order  for  the 
payment  of  costs  does  not  enforce  a  pre-existing  UabiUty  of  a  defendant,  but  it  may 
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form  part  of  a  final  judgment  which  does,  as  in  the  case  of  In  re  G.  J.  In  this  case 
Vaughan  Williams  L.  J.,  pointed  out  that  if  the  series  of  cases  in  which  it  has  been 
held  that  in  order  to  support  a  bankruptcy  notice  there  must  be  what  is  called 
a  final  judgment,  are  examined,  it  will  be  found  that  there  is  no  decision  that  a  bankr 
ruptcy  notice  cannot  be  issued  for  a  judgment  debt  simply  because  the  judgment 
includes  also  costs  to  be  taxed,  and  the  costs  have  not  been  taxed,  though  you  cannot 
issue  a  bankruptcy  notice  when  you  have  a  right  to  issue  execution  on  what  is  called 
an  order  as  distinguished  from  a  final  judgment. 

In  ex  parte  Moore  (1885)  14  Q.  B.  D.  627,  632;  the  Earl  of  Selborne,  L.  C, 
observed  that — "To  constitute  an  order  a  final  judgment  nothing  more  is  necessary 
than  that  there  should  be  a  proper  litis  contestatio,  and  a  final  adjudication  between 
the  parties  to  it  on  the  merits".  In  that  case  judgment  was  given  for  the  plaintiff  in 
an  action  for  breach  of  covenant,  with  taxed  costs,  and  damages.  The  defendant 
partly  paid  the  taxed  costs  but  the  inquiry  as  to  damages  was  not  prosecuted.  The 
plaintiff  served  on  the  defendant  a  bankruptcy  notice  for  the  unpaid  balance  of  the 
costs,  describing  it  in  the  notice  as  the  amount  of  the  balance  due  on  a  final  judgment 
obtained  by  him  against  the  defendant  in  the  Chancery  Division.  It  was  held  that 
the  order  for  the  payment  of  costs  was  "a  final  judgment"  within  the  meaning 
of  s.  4,  (1)  (g)  of  the  Bankruptcy  Act,  1883,  and  that  the  plaintiff  was  entitled 
to  serve  the  defendant  with  a  bankruptcy  notice  for  the  unpaid  balance  of  costs. 
In  Ex.  p.  the  Earl  of  Strathmore  (1888)  20  Q.  B.  D.  512,  514,  where  it  was  held  an 
order  obtained  by  a  defendant  in  an  action  in  the  Chancery  Division  under  Order 
27 ;  r.  1,  that  the  action  should  be  dismissed  for  want  of  prosecution,  and  the  payment 
of  costs  by  the  plaintiff,  was  not  a  final  judgment  in  respect  of  which  the  defendant 
was  entitled  to  serve  the  plaintiff  with  a  bankruptcy  notice.  Lord  Esher,  M.  R., 
observed  that  he  could  not  help  thinking  that  the  words  "upon  the  merits"  should 
have  been  omitted  from  the  definition  Lord  Selborne  gave  of,  the  words  "final 
judgment"  in  Ex  parte  Moore. 

A  judgment  for  the  amount  of  costs  due  under  an  interlocutory  order  made 
in  the  King's  Bench  Division  is  a  final  judgment  within  the  meaning  of  s.  4,  (1)  g. 
though  beyond  all  question,  upon  the  interlocutory  order  a  bankruptcy  notice 
could  not  issue  (ex  parte  McDermoU  [1895]  1  Q.  B.  611,  615).  The  Bankruptcy 
Court  has  power  to  do  that  which  no  other  Court  can,  namely,  when  an  appli-' 
cation  is  made  to  it  for  a  receiving  order  against  the  debtor,  it  can  look  behind 
the  judgment,  or,  in  other  words,  it  can  inquire  whether  there  is  a  good  debt 
upon  which  the  judgment  is  founded  (per  Lopes,  L.  J.,  ibid.  p.  615).  An  order 
for  the  payment  of  costs  gives  rise  to  "a  good  arid  substantial  debt"  for  the 
amount  of  the  costs,  and  the  Bankruptcy  Court  will  consider  it  "a  good  debt". 

In  Scott  V.  Morley  (1887)  20  Q.  B.  D.  120,  it  was  held  that  under  s.  5  of  the 
Debtors  Act,  1869,  there  is  no  power  to  commit  to  prison  a  married  woman  for  her 
default  in  paying  a  sum  for  which  judgment  has  been  recovered  against  her  by 
virtue  of  s.  1,  (2)  of  the  Married  Women's  Property  Act,  1882;  because  such  a, 
judgment  is  merely  a  proprietary  not  a  personal  one.  In  this  case  the  Court  of 
Appeal  settled  the  form  in  which  a  judgment  against  a  married  woman  ought 
to  be.  By  this  form  the  amount  recovered  in  the  judgment,  together  with  the 
costs  to  be  taxed,  is  hmited  to  her  separate  property  which  is  not  subject  to  any 
restriction  against  anticipation;  and  execution  can  only  issue  against  her  to  that 
extent.  The  effect  of  this  form  of  judgment  is  expressly  qualified  as  regards 
restraint  against  anticipation  contained  in  any  settlement  of  a  woman's  own  pro- 
perty made  by  herself;  as  such  a  restraint  (by  s.  19  of  the  Married  Woman's  Pro- 
perty Act,  1882)  has  no  validity  against  debts  contracted  by  her  before  marriage. 
The  object  of  the  Married  Woman's  Property  Act,  1882,  was  to  facihtate  the  recov- 
ery of  debts  out  of  the  separate  property  of  married  women,  and  not  to  enlarge 
the  existing  power  of  committal  for  debt.  A  bankruptcy  notice  under  s.  4,  (1)  g, 
of  the  Bankruptcy  Act,  1883,  cannot  be  issued  against  a  married  woman  against 
whom  a  creditor  has  recovered  a  judgment  in  the  form  settled  by  the  Court  of 
Appeal -in  Scott  v.  Morley  (20  Q.  B.  D.  120),  because  a  bankruptcy  notice  must 
foUow  the  terms  of  the  judgment  in  respect  of  which  it  is  issued.  A  bankruptcy 
notice  must  be  in  a  prescribed  form  (Bankruptcy  Act,  1883,  s.  4,  (2);  s.  168;  Form 
No.  6  in  the  Appendix  to  the  Bankruptcy  Rules,  1886.)  The  notice  can  only  be  in 
this  form  and  says  "You  must  pay  to  the  creditor  the  sum  claimed  by  him  as 
being  the  amount  due  on  a  final  judgment  obtained  by  him  against  you".   But  a, 
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'■x\ 
married  woman  is  not  bound  personally  to  pay  the  judgment  debt:  it  is  onl^'to 
be  paid  out  of  her  separate  property.  \ 

The  principle  that  a  bankruptcy  notice  cannot  be  issued  upon  a  judgment- 
obtained  against  a  married  woman  in  the  form  approved  by  the  Court  of  Appeal 
in  Scott  V.  Morley  applies  even  after  the  death  of  the  husband  {Ex  parte  Levene 
[1894]  1  Q.  B.  328).  The  legal  effect  of  a  judgment  against  a  married  woman  in 
the  name  of  the  firm  under  which  she  is  trading  is  that  such  a  judgment  merely 
binds  her  separate  estate,  and  therefore  a  bankruptcy  notice  cannot  be  founded  on 
a  judgment  obtained  against  her  in  a  firm  name  under  Order  XL VIII  a  of  the 
Rules  of  the  Supreme  Court.  The  proceeding  by  bankruptcy  notice  is  substituted 
for  the  former  proceeding  by  debtor's  summons  under  the  Bankruptcy  Act,  1869, 
and  in  a  bankruptcy  proceeding,  "although  you  may  on  fiUng  the  petition  be  allow- 
ed to  use  for  convenience  the  collective  name  or  the  trade  name  as  the  name  in 
which  the  proceeding  shall  be  instituted,  it  is  perfectly  plain  that  in  bankruptcy 
you  must  drop  the  use  of  that  name,  and  take  care  that  your  proceedings  are 
personally  against  the  person  whom  you  seek  to  make  bankrupt.  The  result  is 
ultimately  that  the  adjudication  is  an  adjudication  against  the  individual" :  In  re 
Frances  Handford  and  Co.,  [1899]  1  Q.  B.  566,  570;  Per  Vaughan- Williams,  L.  J. 

The  word  "creditor"  at  the  commencement  of  part  g  of  of  s.  4  (1)  of  the 
Bankruptcy  Act,  1883,  means  a  creditor  under  the  judgment,  and  not  before  the 
judgment,  and  therefore  includes  a  person  who  has  obtained  judgment  for  a  tort, 
and  is  not  by  any  means  to  be  confined  to  a  creditor  who  has  obtained  judgment 
for  a  debt  {in  reFaithfuU  (1885)  14  Q.  B.  D.  627).  In  Ex.  p.  Tvnsaday  (1890)  7  Morr. 
222,  the  point  raised  in  an  action  was  whether  one  of  two  trustees  was  liable  to 
indemnify  the  other,  and  the  Court  found  that  he  was  hable.  This  was  a  judgment, 
then  came  a  final  proceeding  and  by  that  last  order  the  judgment  previously 
^ven  was  ascertained  ill  amount.  Cave,  J.,  considered  that  here  were  aU  the 
elements  of  a  final  judgment ;  there  was  a  litis  contestatio  beyond  all  question,  and 
a  bankruptcy  notice  can  be  issued  in  respect  of  such  a  judgment. 

As  regards  what  constitutes  the  stay  of  execution  mentioned  in  part  g  of  section 

4  (1)  of  the  Bankruptcy  Act,  1883,  so  that  the  judgment  creditor  cannot  issue  a 
bankruptcy  notice,  where  goods  taken  in  execution  under  a  judgment  are  claimed 
by  a  third  party,  and  an  interpleader  order  is  made,  under  which  the  sheriff 
withdraws  from  possession,  execution  on  the  judgment  has  been  stayed,  and 
therefore  the  judgment  creditor  cannot  issue  a  bankruptcy  notice.  In  such  a 
oase  there  is  in  substance  a  stay  of  execution  until  the  issue  in  the  interpleader 
is  decided,  and  therefore,  though  the  judgment  creditor  has  obtained  a  final  judg- 
ment, he  is  not  in  a  position  to  issue  execution.  The  sheriff  in  this  case  cannot  re- 
turn the  first  writ  until  the  issue  is  decided,  for  until  then  he  cannot  know  whether 
to  make  a  return  of  fieri  feci  or  nulla  bona.  Again  the  concluding  words  of  par.  g.  shew 
that  the  notice  must  require  the  debtor  to  pay  the  judgment  debt  in  accordance 
with  the  terms  of  the  judgment,  but  it  is  obvious  the  notice  cannot  comply  with 
this  provision  while  the  interpleader  issue  remains  undecided  {in  re  Ford  (1886) 
18  Q.  B.  D.  369.)  But  a  creditor  is  entitled  to  issue  a  bankruptcy  notice  under  the 
above  circumstances  when  an  interpleader  order  has  been  obtained  and  the  issue 
decided,  and  the  whole  amount  of  the  judgment  debt  has  not  been  levied,  as 
the  amount  paid  into  Court  by  the  claimant  under  the  interpleader  order  has  to 
be  deducted. 

Formal  objections,  amounting  to  little  more  than  clerical  errors,  do  not  invalidate 
proceedings  in  bankruptcy,  by  s.  143  of  the  Bankruptcy  Act,  1883  {In  re  Bates, 
Ex  parteLindsey  (1887)  4Morr.  197).  There  is  nothing  whatever  in  a  technical  objection 
that  a  bankruptcy  notice  which  requires  payment  of  an  amount  due  on  a  final  judgment 
does  not  allow  for  income-tax.  In  re  Cooper  [191 1]  2  K.  B.  550.  When  the  bankruptcy 
notice  is  served  on  the  same  day  as  the  interpleader  summons  is  issued,  which  is  adj  ourn- 
ed  generally  in  default  of  appearance  of  any  of  the  parties,  the  creditor  is  not  in  a  posi- 
tion to  issue  execution,  and  the  receiving  order  must  be  set  aside  (In  re  Phillips  {1888), 

5  Morr.  40).  Where  goods  taken  in  execution  under  a  judgment  have  been  claimed 
by  a  third  party  before  the  sheriff  has  made  a  return,  and  an  interpleader  summons 
has  been  taken  out,  and  is  pending,  the  judgment  creditor  is  not  in  a  position  to 
issue  execution  for  the  amount  of  the  judgment  debt,  and  therefore  is  not  entitled 
to  serve  a  bankruptcy  notice  on  the  judgment  debtor  {In  re  Follows  [1895]  2  Q.  B.  521). 
A  judgment  creditor  may,  however,  issue  a  bankruptcy  notice  in  respect  of  a  judg- 
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ment  debt,  when  the  sheriff  has  seized  goods  of  a  stranger  by  mistake  for  those 
of  the  judgment  debtor,  because  there  is  then  no  stay,  express  or  implied,  and  the 
sheriff  has  not  reahzed  anything  by  the  seizure  or  the  sale  of  the  goods  of  the  debtor, 
for  which  he  is  bound  to  account  or  make  a  deduction  from  the  j  udgment  debt  mentioned 
in  the  bankruptcy  notice ;  the  sheriff,  in  such  case,  has  never  been  in  possession 
of  the  goods  of  the  judgment  debtor.  Where  the  seizure  has  been  of  goods  other 
than  those  of  the  judgment  debtor  there  is  nothing  irregular  or  illegal  in  the  issue 
of  a  second  writ  of  fieri  facias  before  a  return  has  been  made  to  the  first  [Ex  parte 
Smith  [1902]  2  K.  B.  260).  The  case  of  Miller  v.  Fed  (1815)  6  Taunt.  370  is  a 
plain  authority  for  the  proposition  that,  if  a  judgment  creditor  does  cause  the 
sheriff  to  execute  his  fieri  facias  by  seizure,  he  cannot  have  a  writ  of  capias  till 
the  fieri  facias  is  completely  executed  and  returned,  and  that  this  is  so  even  though 
the  execution  creditor  abandons  the  seizure  of  the  goods.  But  even  when  the  sheriff 
seizes  the  goods  of  a  stranger  there  may  be  an  express  stay  of  execution  when  the 
sheriff  interpleads,  arising  by  the  interpleader,  order  or  an  impHed  stay  by  the 
pendency  of  the  summons.  (Cf.  the  observations  of  Vaughan  Williams,  L.  J.,  in 
delivering  the  judgment  of  the  Court,  Ex  parte  Smith  [1902]  2  K.  B.  260,  268). 
A  judgment  creditor  who  has  obtained  a  final  judgment  is  not  entitled  to  serve  a 
bankruptcy  notice,  when  a  judgment  creditor  of  the  former  serves  on  his  judgment 
debtor  a  garnishee  order  nisi,  attaching  the  judgment  debt  due  from  him  to  the  first 
creditor.  The  garnishee  order  absolute  gives  an  exclusive  right  to  levy  execution 
upon  the  judgment  to  the  garnishor  and  operates  as  a  stay  of  execution  so  far  as 
the  garnishee  is  concerned  (Ex  parte  Hyde  (1888)  20  Q.  B.  D.  690).  But  if  a  proper 
ban&uptcy  notice  is  served  before  the  garnishee  order  nisi  has  been  made  ab- 
solute, a  receiving  order  founded  on  non-compUance  with  it  will  not  be  set  aside, 
the  reason  being,  that  at  the  time  of  the  service  of  the  bankruptcy  notice  in 
this  case  there  is  nothing  which  can  be  suggested  as  a  stay  of  execution,  as,  ex 
hypothesi,  no  garnishee  order  at  aU  has  been  served  on  the  judgment  debtor  at 
the  time  of  the  service  of  the  bankruptcy  notice.  Non-compliance  with  the  re- 
quirements of  a  bankruptcy  notice  after  seven  days  constitutes  an  act  of  bankruptcy 
on  the  part  of  the  debtor,  luiless  he  satisfies  the  court  that  he  has  a  counterclaim. 
But  there  is  an  equity  outside  the  words  of  the  Act  which  will  prevent  a  receiving 
order  being  made  in  certain  cases,  although  they  are  within  the  words  of  the  section 
{Ex  parte  Greener  (1880),  15  Ch.  D.  457 ;  Be  Sedgwick  (1890),  60  L.  T.  9).  That  equity, 
however,  only  goes  to  this  extent,  that,  if  a  creditor  by  his '  conduct  prevents  the 
debtor  from  complying  with  the  notice  and  paying  the  judgment  debt,  the  debtor's 
non-compliance  with  the  notice  is  not  an  act  of  bankruptcy.  The  equity  appHes  if 
in  the  opinion  of  any  reasonable  man  what  the  creditor  has  done,  in  fact,  as  a  matter 
of  business,  has  prevented  the  debtor  from  paying  {Be  Dennis,  (1888)  60  L.  T.  348). 
In  one  of  the  two  cases  cited  a  creditor  was  held  not  to  have  prevented  the  debtor 
from  complying  with  the  requirements  of  a  bankruptcy  notice  when  he  merely 
attached  the  debtor's  shares,  and  the  legal  effect  of  this  would  not  have  prevented 
the  debtor's  selling  the  shares,  though  it  might  have  made  it  more  difficult  for 
him  to  do  so.  In  another  case,  after  the  service  of  a  debtor's  summons,  and  before 
the  expiration  of  the  time  Umited  for  the  payment  of  the  debt,  the  summoning 
creditor  presented  a  bankruptcy  petition  against  the  debtor,  founded  on  the  same 
debt,  but  alleging  that  he  had  made  a  fraudulent  conveyance  of  his  property  or 
of  some  part  thereof.  The  debt  was  not  paid  within  the  twenty-one  days,  and  the 
creditor  then  presented  a  second  petition  founded  on  the  alleged  neglect  of  the 
debtor  to  pay  the  debt  according  to  the  requirements  of  the  summons.  It  was 
held  that  the  mere  fact  of  the  pendency  of  the  first  petition  was  not  a  sufficient 
reason  for  saying  that  the  debtor  had  been  prevented  from  paying  the  debt  by 
the  act  of  the  petitioning  creditor,  and  that,  therefore,  there  was  neglect  to  pay 
and  an  act  of  bankruptcy;  and  that  to  resist  adjudication  on  the  second  petition 
the  debtor  must  prove  as  a  matter  of  fact  that  the  pendency  of  the  first  petition 
had  prevented  him  from  paying  the  debt  {Ex  parte  Oreener,  (1880)  15  Ch.  D.  457). 
A  creditor  who  has  obtained  a  final  judgment  against  a  debtor  is  not  entitled 
to  issue  a  bankruptcy  notice  for  any  larger  amount  than  that  for  which  he  is  entit- 
led to  execution.  Therefore  where  a  creditor  has  been  paid  part  of  his  judgment 
debt,  he  cannot  issue  a  bankruptcy  notice  for  the  whole  debt,  but  only  for  the 
balance  remaining  due  after  deducting  any  payments  which  have  been  made. 
In  a  case  where  there  had  been  part  payment,  Vaughan  Williams,  L.  J.,  observed 
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that — "it  would  almost  amount  to  an  absurdity  to  say  that  the  Act  of  ParUament 
could  require  the  debtor  to  pay  the  whole  of  the  debt  although  a  portion  of  it  had 
been  satisfied  by  payment  having  been  accepted"  {In  re  Child  [1892]  2  Q.  B.  77. 
In  Ex  p.  Follows  [1895]  2  Q.  B.  521,  524,  Vaughan  Williams,  L.  J.,  observed  that,  he 
relied  "not  on  any  right  to  a  stay  of  execution,  but  on  the  plain  intention  of  the 
Act  of  Parliament,  that  a  bankruptcy  notice  shall  only  demand  payment  of  that 
which  the  judgment  creditor  can  enforce  payment  of.  If  the  amount  of  the 
debt  had  been  paid,  the  judgment  creditor  would  have  ceased  to  have  a  right  to 
issue  execution.  .  .  .  The  question  therefore  is,  can  a  bankruptcy  notice  issue 
for  a  sum  of  money  for  which  execution  cannot  issue?  I  will  not  go  through  all 
the  cases  in  which  this  question  has  been  raised,  but  it  is  enough  to  say  that  it 
has  been  decided  that  it  cannot."  In  Ex  parte  fAndsey  (1887)  4  Morr.  192,  it  was 
held  that  a  bankruptcy  notice  might  issue  though  execution  had  been  stayed  as  to 
a  part  of  the  judgment  debt,  a  decision  that  appears  to  conflict  with  the  above ;  but 
"the  proper  way  to  look  at  the  judgment  is  to  suppose  the  learned  judge 
(Mathew;  J.)  thought  that  the  bankruptcy  notice  could  only  be  issued  for  the 
amount  for  which  execution  could  have  been  issued — that  is,  for  the  balance  due" 
(Par  Vaughan  WiUiams,  J.  in  In  re  Child,  supra,  (p.  81).  It  may  be  added  that 
in  this  case  —  where  it  was  held  that  a  bankruptcy  notice  could  issue  although 
execution  had  been  stayed  as  to  a  small  amount  —  the  judgment  was  only  stayed 
as  to  £20,  and  £426  remained  unpaid.  The  objection  was  considered  by  the 
Court  as  a  mere  formal  defect  which  it  had  power  to  remedy,  and  it  also  con- 
sidered that  no  substantial  injustice  had  been  caused.  A  recent  case  has 
established  that  execution  may  be  stayed  so  as  to  prevent  a  bankruptcy  notice  being 
served  even  though  no  formal  stay  has  been  made  in  chambers,  where  a  debtor  ac- 
cepts a  biU  drawn  by  the  creditor  for  the  unpaid  residue  of  bills  of  costs  obtained 
under  a  compromise  judgment,  even  though  the  creditor  stipulates  that  the  biU 
is  merely  to  be  considered  as  a  means  of  giving  the  debtor  time,  and  not  as  a 
settlement  of  the  judgment.  The  creditor  issued  a  bankruptcy  notice,  at  an  inter- 
val of  six  months,  both  in  respect  of  the  unpaid  residue  of  the  bills  of  costs  in 
the  compromise  judgment,  and  in  respect  of  the  bill.  It  was  held  in  the  Court 
of  Appeal  that  the  effect  of  taking  the  bill,  and  the  debtor's  acceptance,  opera- 
ted as  an  agreement  not  to  sue,  and  an  agreement  not  to  sue,  not  merely  during 
the  currency  of  the  bill,  but  afterwards,  notwithstanding  dishonour,  so  long  as  the 
biU  was  outstanding  in  the  hands  of  a  third  party.  At  the  date  at  which  the  se- 
cond bankruptcy  notice  was  served  the  biU  constituted  an  agreement  in  existence 
between  the  debtor  and  creditor  that  the  debt  should  be  suspended.  The  Court 
of  Appeal  set  aside  with  costs  both  the  receiving  order  and  the  bankruptcy  notice 
{In  re  a  Debtor  [1907]  1 K.  B.  344). 

A  judgment  creditor  in  issuing  a  bankruptcy  notice  is  entitled  to  include  in  such 
bankruptcy  notice  a  claim  for  interest  on  the  judgment  debt.  It  is  a  mere  matter 
of  detail  whether  the  two  amounts  appear  separately  in  the  notice.  The  creditor 
is  entitled  to  have  the  amount  of  the  interest  added  to  the  judgment  debt  so  that 
the  debtor  may  be  informed  by  the  notice  that  he  cannot  comply  with  the  notice 
without  paying  the  interest  on  the  debt  {In  re  Lehmann  (1890),  7  Morr.  181.  In 
re  Cooper  [1911]  2  K.  B.  550).  It  is  "a  mere  flourish  of  advocacy"  for  a  debtor 
to  seek  to  set  aside  a  bankruptcy  notice  on  the  ground  that  the  order  issued  on 
a  judgment  obtained  by  consent,  on  which  the  notice  is  founded,  has  not  been  filed, 
and  to  take  this  objection  on  behalf  of  other  supposititious  judgment  creditors. 
As  between  the  judgment  creditor  and  the  judgment  debtor  the  non-filing  of  the 
order  does  not  make  the  judgment  void,  though  it  is  void  against  other  creditors. 
Cf.  In  re  Russell  (1888),  5  Morr.  258;  referring  to  the  construction  put  upon  sec- 
tion 27  of  the  Debtors  Act,  1869,  in  Gowan  v.  Wright  (1887),  18  Q.  B.  D.  201. 

The  Bankruptcy  Act,  1883,  should,  "where  it  specifies  acts  of  bankruptcy, 
receive  a  very  careful  and  strict  interpretation"  (Per  Romer,  L.  J.  in  In  reH,  B. 
[1903]  1  K.  B.  94,  104),  and  this  is  the  short  ground  of  a  decision  in  which 
it  was  held  that  a  bankruptcy  notice  was  bad  because  it  required  the  debtor  to 
pay  a  debt  not  in  accordance  with  the  terms  of  a  judgment,  but  merely  in  accor- 
dance with  the  terms  of  a  judgment  as  modified  by  an  agreement.  A  creditor 
and  his  debtor  agreed  in  writing  that  the  debt  should  stand  at  a  certain  sum  and 
that  the  debtor  should  consent  to  a  judgment  against  him  for  that  sum,  but  that 
the  amount  should  be  payable  by  instalments.    Judgment  was  accordingly  signed 
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for  the  whole  sum,  but  without  any  reference  to  pajnnent  by  instahnents.  The  debtor 
faiUng  to  pay  some  of  the  instalments  as  they  fell  due,  the  creditor  served  him 
with  a  bankruptcy  notice  requiring  payment,  not  of  the  whole  judgment  debt, 
the  final  instalment  of  which  had  not  yet  become  due,  but  of  the  total  amount 
of  the  instalments  then  in  arrear,  as  being  "the  amount  due  on  the  judgment". 
The  judgment  said  nothing  about  payment  by  instalments,  and  the  notice  was 
clearly  bad  because  it  was  a  notice  to  pay  part  of  a  judgment  debt,  leaving  any 
balance  that  might  be  due  to  be  subsequently  claimed.  The  notice  in  this  case 
was  held  bad  because  it  in  no  way  showed  that  it  was  for  part  of  the  debt,  and 
the  whole  question  turned  upon  the  construction  of  a  difficult  and  comphcated 
agreement.  But  a  bankruptcy  notice  issued  for  a  smaller  sum  than  the  judgment 
may  be  a  notice  to  pay  "in  accordance  with  the  terms  of  the  judgment"  within 
the  meaning  of  par.  g  of  s.  4  (1)  of  the  Bankruptcy  Act,  1883,  so  long  as  the  notice 
makes  it  clear  that  nothing  more  is  claimed  to  be  due  on  the  judgment  beyond 
the  amount  specified  in  the  notice.  Any  creditor  is  entitled  to  take  advantage 
of  an  act  of  bankruptcy  and  to  found  a  petition  on  it,  even  when  the  bankruptcy 
notice  is  served  by  another  creditor  in  respect  of  a  final  judgment  obtained  by 
the  latter  (Ex  parte  Bock  Bed  Brick  Company  (1904)  90  L.  T.  64),  and  even  if  the 
debtor  has  paid  the  debt. 

On  the  authority  of  Montgomery  v.  De  Bulmes  [1898]  2  Q.  B.  420,  which  was 
referred  to  as  an  authority  of  great  force  by  Wright  and  Ridley,  J.  J.,  in  Ex  p.  Bock  Bed 
Brick  Company,  supra,  it  has  been  decided  that  a  creditor  who  has  recovered  a  judg- 
ment against  his  debtor  in  the  High  Court,  and  afterwards  obtains  from  a  county  court 
judge  an  order  under  section  5  of  the  Debtors  Act,  1869,  for  payment  of  that  debt 
by  instalments,  cannot  afterwards  levy  execution  on  the  judgment  in  the  High  Court, 
because  he  has  thereby  elected  to  have  the  judgment  of  the  High  Court  modified  to  the 
extent  of  the  order  of  the  county  court  judge.  In  Montgomery  v.  de  Bulmes  the 
defendant  loyally  and  faithfully  obeyed  the  county  court  judge's  order  to  pay 
by  instalments,  and  Chitty,  L.  J.,  observed  that  in  such  a  case  a  debtor  would  be 
Ukely  to  be  misled,  and  it  would  involve  great  injustice,  if  he  were  told  he  was 
still  liable,  in  spite  of  his  having  paid  the  instalments  as  they  became  due,  to  pay 
the  whole  debt,  and  that  what  goods  he  had  could  be  taken  in  execution.  Of  all 
the  proceedings  known  to  the  law,  bankruptcy  proceedings,  Lord  Esher,  M.  R., 
observed  {In  re  Law,  Ex  parte  Gibson  (1895)  2  Manson  169,  170)  ought  to  be  less 
technical  than  any  other.  In  bankruptcy  all  technicaUties  should  be  swept  away, 
and  a  Bankruptcy  Court  may  go  further  in  disregarding  technicaUties  than  any 
other  Court  of  law  or  equity.  Consequently  a  bankruptcy  notice  was  held  vaUd, 
when  it  stated  erroneously  that  judgment  had  been  obtained  against  six  persons 
instead  of  four,  of  whom  the  defendant  was  one.  In  other  respects  the  bankruptcy 
notice  was  founded  on  the  judgment.  A  notice  is  not  to  be  treated  as  a  bad  notice 
when  the  debtor  caimot  be  in  any  doubt  as  to  the  judgment  being  described  in  the 
notice.  In  another  case,  a  bankruptcy  notice  was  held  invahd,  and  not  in  accor- 
dance with  the  terms  of  the  judgment,  when  the  creditors  were  described  as  trustees 
in  the  notice  and  not  in  the  judgment.  Such  a  notice  is  simply  a  trap  for  the  debtor 
because  it  does  not  inform  the  debtor  clearly  who  is  the  creditor  whom  he  is  re- 
quired to  pay.  Bankruptcy  proceedings  involve  quasi  penal  consequences  to  the 
debtor,  and  hence  a  bankruptcy  notice  does  not  follow  the  terms  of  the  judgment 
for  the  purposes  of  bankruptcy  law,  even  when  it  contains  a  merely  immaterial 
addition  which  is  not  found  in  the  judgment  {In  re  Howes  [1892]  2  Q.  B. 
628).  When  a  final  judgment  has  been  issued  against  a  firm,  by  Order  XLII., 
r.  10,  execution  cg,n  immediately  issue  against  the  property  of  the  firm,  but 
cannot  go  against  the  private  property  of  any  member  of  the  firm  without  the  leave 
of  the  Court,  unless  that  member  has  been  actually  served  as  a  partner  with 
the  writ  of  summons,  or  unless  he  has  appeared  in  his  own  name,  or  unless 
he  has  admitted  on  the  pleadings  that  he  is,  or  has  been  adjudged  to  be,  a  partner. 
Unless  a  member  of  a  firm  against  whom  a  final  judgment  has  been  given  is  in 
one  of  the  above  categories,  he  is  not  a  person  against  whom  a  bankruptcy  notice 
can  properly  issue  in  respect  of  the  judgment  against  the  firm  {Ex  parte  Ide  (1886), 
17  Q.  B.  D.  755).  In  an  action  against  a  firm  of  which  it  appears  that  one  part- 
ner is  an  infant,  for  goods  supphed  to  the  firm,  judgment  cannot  be  recovered  against 
the  firm  simply,  but  may  be  recovered  against  "the  defendants  other  than"  the 
infant  partner;  and  if  a  receiving  order  has  been  made  against  the  firm  simply  the 
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proceedings  may  be  amended  under  the  Bankruptcy  Act,  1883,  s.  105  (Lovellv.  Beau- 
champ  [1894]  A.  C.  607).  When  prior  to  the  presentation  of  a  petition  by  a  firm,  one 
of  the  partners  files  a  liquidation  petition  and  a  receiver  is  appointed,  the  trustee 
ought  to  be  made  a  co-petitioner,  and  the  neglect  to  join  him  constitutes  a  mere 
irregularity  which  may  be  corrected  at  the  hearing  of  the  petition.  In  such  a  case, 
unless  the  trustee  is  joined,  there  may  be  a  good  act  of  bankruptcy,  and  a  good 
bankruptcy  notice,  but  a  receiving  order  cannot  properly  be  made  (Ex  parte 
Owen  (1884)  13  Q.  B.  D.  113).  Under  the  Bankruptcy  Act,  1883,  as  under  the 
Bankruptcy  Act,  1869,  a  mere  trustee  of  a  debt  for  an  absolute  beneficial  owner 
is  not  entitled  to  present  a  bankruptcy  petition  against  the  debtor  unless  the  cestui 
que  trust,  if  capable  of  dealing  with  the  debt,  joins  as  a  co-petitioner.  It  has  been 
said  that  this  is  not  a  mere  rule  of  practice,  it  is  a  rule  founded  on  principle.  Other- 
wise it  would  suffice  to  have  only  the  oath  of  a  man  (i.  e.  the  bare  trustee)  to  whom 
in  fact  not  a  farthing  is  due,  and  who  may  know  nothing  at  all  about  the  security 
which  the  real  owner  has  got.  If  no  notice  at  aU  is  taken  of  the  cestui  que  trust, 
it  may  well  happen  there  is  no  real  debt  at  aU,  though  in  legal  parlance  there  may 
be  a  debt.  When  an  act  of  bankruptcy  has  been  committed  by  the  failure  of  a  debtor 
to  comply  with  a  bankruptcy  notice,  any  creditor  may  avail  himself  of  it  for 
the  purpose  of  presenting  a  bankruptcy  petition  against  the  debtor;  the  right  to 
petition  is  not  Umited  to  the  creditor  who  has  served  the  bankruptcy  notice.  "A  cre- 
ditor" in  s.  5  of  the  Bankruptcy  Act,  1883,  does  not  mean  that  creditor  alone  who 
has  obtained  the  final  judgment.  There  is  no  word  in  the  Act,  affirmative  or  nega- 
tive, as  to  who  is  to  be  petitioning  creditor  (In  re  Hastings  (1884)  14  Q.  B.  D.  184). 
The  omission  of  the  cestui  que  trust's  name  in  a  bankruptcy  petition  may  be 
treated  as  a  mere  slip,  which  there  is  power  to  amend  under  s.  105  of  the  Bank- 
ruptcy Act. 

A  new  bankruptcy  notice  may  be  issued  in  respect  of  the  same  debt,  when  a  prior 
one  has  been  issued  and  withdrawn,  if  the  judgment  still  remains  in  force.  An 
agreement  to  pay  a  judgment  debt  by  monthly  instalments  implies  that  if  the 
debtor  does  not  pay  in  time  the  whole  amount  is  to  become  due  and  to  become 
due  under  the  judgment;  and  that  the  judgment  creditor  is  then  entitled  to  issue 
a  bankruptcy  notice  in  respect  of  the  debt  (In  re  Feast  (1883),  4  Morr.  37). 

As  to  the  form  of  a  bank^'uptcy  notice  see  Form  6  in  Appendix  of  Forms  to 
the  principal  Act,  and  WiUiams  on  Bankruptcy  p.  488;  and  as  to  how  and  from 
what  Court  it  is  to  issue,  see  Bankruptcy  Rules,  136  and  137,  and  Williams  on 
Bankruptcy,  p.  488. 

It  is  impossible,  without  doing  violence  to  the  language  of  the  Act  to  hold 
that  two  final  judgments  can  be  joined  together  for  the  purposes  of  a  bankruptcy 
notice,  as  the  language  of  section  4  (1)  g  of  the  Bankruptcy  Act,  as  it  is  written, 
in  every  part,  shews  that  it  apphes  only  to  one  judgment  (In  re  Low  (1890), 
7  Morr.  302).  The  joinder  of  two  sums,  even  if  one  sum  is  not  due  in  respect  of  a 
final  judgment,  is  fatal  to  a  bankruptcy  notice  (In  re  Bassett  (1895),  2  Mans.  177).  A 
bankruptcy  petition  must  be  presented  within  three  months  from  the  time  of  the 
committing  of  the  act  of  bankruptcy  (Bankruptcy  Act,  1883,  s.  6,  (1)  par.  c,  In  re 
Maud  (1891),  7  Morr.  144,  146)  and  the  act  is  complete  at  the  last  moment  of  the 
day  on  which  it  was  committed.  The  act  of  bankruptcy  committed  by  a  debtor 
by  reason  of  his  non-comphance  with  a  bankruptcy  notice  duly  served  on  him 
is  complete  at  the  last  moment  of  the  seven  days  allowed  to  him  by  the  section 
to  comply  with  the  requirements  of  such  notice.  In  construing  the  requisitions 
of  a  bankruptcy  notice  as  settled  by  the  Act  and  Rules,  regard  must  be  had  to  their 
substance  and  meaning,  and  not  merely  to  the  words,  and  it  is  monstrous  to  make 
a  man  bankrupt  for  the  non-payment  of  a  debt,  when  the  address  of  the  creditor 
given  in  the  bankruptcy  notice  is  not  an  address  at  which  he  will  be  found;  and, 
therefore,  is,  equally,  not  an  address  at  which  the  debtor  can  do  the  things  he  is 
required  to  do  by  the  bankruptcy  notice  (In  re  Stogdon,  Ex  parte  Leigh  [1895] 
2  Q.  B.  534).  A  bankruptcy  notice  which  directs  payment  either  to  the  creditors 
or  to  their  solicitor  is  not  in  any  reasonable  sense  a  notice  requiring  payment  of 
the  judgment  debt  in  accordance  with  the  judgment  (In  re  a  Debtor  [1911 J 
W.  N.  135).  An  order  refusing  to  set  aside  a  bankruptcy  notice  is  a  final  order 
within  the  meaning  of  Order  LVIII  of  the  Rules  of  the  Supreme  Court,  1883,  and 
therefore  notice  of  appeal  from  such  refusal  is,  undoubtedly,  a  fourteen  days'  notice. 
Where  such  notice  is  not  given,  the  Court  wiU  direct  the  case  to  stand  over  to  a 
B  46 
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certain  day  until  the  time  has  (  iapsed  (In  re  Phillips  (1888),  5  Morr.  187),  and 
notice  must  then  be  given  to  the  registrar  and  the  creditor.  If  an  appeal  is  out  of 
time  (no  appeal  in  bankruptcy  can  be  brought  after  the  expiration  of  twenty -one 
days,  by  Rule  130  of  the  Bankruptcy  Rules  1886),  the  party  in  default  must  be 
prepared  with  an  affidavit,  in  which  it  seems  sufficient  to  state  that  the  appeal 
was  delayed  under  an  idea  the  affair  would  be  settled,  or  by  a  mistake  in  drawing 
up  the  order  (In  re  Phillips,  supra). 

On  the  hearing  of  a  bankruptcy  petition,  the  Court  has  power  to  go  behind 
the  judgment  and  enquire  into  the  vaUdity  of  the  debt  (In  re  Lennox  (1885),  16  Q. 
B.  D.  315),  according  to  the  words  of  section  7  (3)  of  the  Bankruptcy  Act,  1883 . 
But  those  words  have  no  application  to  the  hearing  of  an  appUcation  by  the 
debtor  to  set  aside  the  bankruptcy  notice,  and  on  such  an  occasion  the  Cburt 
cannot  go  behind  the  jildgment.  On  the  hearing  of  an  appUcation  by  the  debtor 
to  set  aside  the  bankruptcy  notice,  the  only  reasons  which  can  be  entertained  by 
the  registrar  are  the  reasons  which  are  mentioned  in  section  4,  (1)  g,  viz;  —  that  the 
debtor  has  a  counterclaim,  set-off  or  cross-demand  which  he  could  not  set  up  in 
the  action  in  which  judgment  was  obtained  (In  re  Boston  (1893),  10  Morr.,  p.  111). 
It  is  not  possible  to  draw  a  hard  and  fast  line  between  what  is  a  substantial  and 
what  is  a  formal  defect  in  a  bankruptcy  notice,  which  may  be  amended  (In  re  Bates 
(1887),  4  Morr.  192,  In  re  Miller  (1893),  10  Morr.  183). 

Notice  by  debtor  of  suspension  of  payment.  The  last  act  of  bankruptcy  set  out 
in  the  Bankruptcy  Act  is  that  contained  in  par.  h  of  ss.  (1)  of  s.  4,  which  declares 
that  a  debtor  commits  an  act  of  bankruptcy  if  he  "gives  notice  to  any  of  his  credi- 
tors that  he  has  suspended,  or  that  he  is  about  to  suspend,  payment  of  his  debts". 
A  notice  by  a  debtor  that  he  has  suspended,  or  that  he  is  about  to  suspend,  pay- 
ment of  his  debts  need  not,  in  order  that  it  may  constitute  an  act  of  bankruptcy, 
be  in  writing.  It  is  sufficient  if  a  verbal  statement  to  that  effect  be  made  by  the 
debtor  to  one  of  his  creditors  (In  re  Walker  (1884)  13  Q.  B.  D.  469.)  Cases  decided 
immediately  after  the  passing  of  the  principal  Act  of  1883  are,  however,  not  entirely 
in  unison  on  the  point  that  "mere  casual  talk"  by  the  debtor  amounts  to  an  inti- 
mation that  he  has  suspended  or  is  about  to  suspend  payment  of  his  debts.  It  was 
thought  that  a  certain  formaHty  was  required,  that  something  should  be  done  by 
the  debtor  with  a  consciousness  that  he  is  giving  notice  of  suspension  of  payment 
and  intended  by  him  in  that  sense,  as  "an  act  of  bankruptcy  is  a  serious  matter" 
(Cf.  the  judgments  in  the  Court  of  Appeal  in  In  re  Friedlander  (1884)  13  Q.  B. 
D.  471,  474). 

Within  less  than  a  decade  after  the  passing  of  the  Bankruptcy  Act,  1883, 
the  uncertainty  of  construction  that  prevailed  as  to  what  constituted  a  notice 
of  intention  to  suspend  payment  within  the  meaning  of  par.  h  of  s.  4  (1),  was 
dispelled  by  a  decision  in  the  House  of  Lords  (Crook  v.  Morley  [1891]  A.  C.  316). 
In  this  case  a  trader  sent  to  his  creditors  the  following  circular — "Being  unable  to 
meet  my  engagements  as  they  fall  due,  I  invite  your  attendance  at  the  Guildhall 
Tavern,  Gresham  Street,  City,  on  Wednesday  next  at  3  p.  m.,  when  I  will  submit 
a  statement  of  my  position  for  your  consideration  and  decision".  It  was  held  by 
the  House  of  Lords  that  this  letter  was  an  act  of  bankruptcy  within  the  paragraph. 
The  judgment  of  the  Earl  of  Selborne  dealt  at  some  length  with  the  general  law,  apart 
from  the  evidentia  rei  and  the  force  and  effect  of  the  circular  or  letter  in  the  case. 
In  previous  decisions  it  had  been  concluded  that  pars  (f )  and  (h)  were  in  pari  materid, 
and  that  as  it  was  necessary  that  a  declaration  of  inabiUty  to  pay  debts  under  par. 
(f )  had  to  be  filed,  it  was  equally  necessary  to  file  a  notice  of  suspension  of  payment 
under  par.  (h).  A  contrary  construction  was  held  by  Lord  Coleridge  and  Cave, 
J.,  to  render  absolutely  nugatory  the  requisition  as  to  filing  in  par.  (f).  It  was 
also  considered  that  the  suspension  of  payment  referred  to  in  par.  (h)  means  that 
a  man  has  ceased  altogether  to  pay  his  debts,  as  when  a  bank  has  ceased  payment 
the  bank  shutters  are  put  up  and  they  refuse  to  pay  any  more  money  over  the 
counter.  When  a  man  makes  a  proposal  to  his  creditors  there  must  always  be  temporary 
suspension,  as  it  would  be  highly  improper  for  him  then  to  pay  certain  of  these 
creditors  in  fuU  and  not  to  pay  others;  and,  therefore,  if  a  debtor's  suspending 
payment  referred  to  in  par.  (h)  meant  merely  temporarily  suspending  payment, 
no  person  would  be  able  to  make  a  proposition  to  his  creditors  at  all  without  com- 
mitting an  act  of  bankruptcy  (Re  Fleming  (1889),  60  L.  T.  154).  These  views  were 
impUcitly  rather  than  directly,  overruled  by  the  House  of  Lords  in  Re  Crook. 
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Ijord  Selbome  considered  very  definitively  that  it  wovdd  be  doing  violence  to  the 
words  of  par.  (h)  not  to  consider  that  they  extended  to  any  suspension  of  payments 
de  facto.  Even  where  a  business  might  possibly  be  resumed,  a  stoppage  of  business 
is  so  serious  a  thing,  that  the  Legislature  may  fairly  be  presumed  to  have  treated 
it  as  an  act  of  bankruptcy.  The  imphcation  from  the  requisition  as  to  fihng  a 
declaration  of  inabihty  to  pay  debts  in  par.  (f )  was  rejected  as  regards  par.  (h)  by 
both  Lord  Selborne  and  Lord  Watson.  The  act  of  bankruptcy  defined  in  par.  (f ) 
confers  a  privilege  on  the  debtor  of  taking  the  benefit  of  the  Act,  by  fihng  a 
declaration  of  insolvency.  The  act  of  bankruptcy  defined  by  par.  (h)  is  one  of  wluch 
the  creditors  may  take  advantage. 

The  principles  laid  down  in  this  case  have  been  apphed  in  many  subsequent 
Cases,  and  the  case  of  Be  Fleming,  can  now  hardly  be  relied  on  as  an  authority. 
In  Crook  v.  Morley,  swpra  at  p.  319,  the  Earl  of  Selborne  rendered  an  impUcit 
testimony  to  the  weight  of  the  judgment  in  Fleming's  case,  but  concluded  his 
own  judgment  by  saying — "On  the  case  of  Fleming  I  wiU  say  no  more  than  this, 
that  there  are  some  observations  of  the  very  learned  judge  who  delivered  the  judg- 
ment in  that  case  in  which  I  cannot  entirely  concur ;  and  if  I  must  rest  my  judgment 
in  that  case  upon  dissent  from  those  observations,  I  am  prepared  respectfully  to  do 
so."  Thus  it  appears  to  imply  the  virtual  adoption  of  Lord  Justice  Bowen's  "true 
test"  of  a  suspension  of  payment  within  par.  (h),  in  In  re  Lamb  (4  Morr.,  25  at 
p.  28),  a  test  which  was  approved  by  Lord  Selborne  in  In  re  Crook,  that  a  circular 
was  held  a  notice  of  suspension  of  payment  though  nothing  of  the  kind  was  ex- 
pressly mentioned,  and  there  was  no  stoppage  of  business.  But  the  debtors  made 
mention  of  "financial  difficulties",  spoke  of  the  desirabihty  of  consulting  with 
creditors  as  to  their  position,  and  proposed  a  meeting  of  their  creditors  after  their 
books  had  been  examined  by  a  firm  of  chartered  accountants.  It  must  be  supposed 
^;hat  the  natural  and  proper  effect  of  such  statements  appearing  in  a  circular  ad- 
dressed to  creditors,  to  employ  the  language  of  Lord  Justice  Bowen  and  the  Earl 
of  Selborne,  is  to  produce  on  the  mind  of  a  creditor  receiving  the  circular  an  impres- 
sion that  the  debtor  is  about  to  suspend  payment.  In  both  the  cases,  Vaughan 
WiUiams,  J.,  observed,  any  creditor  receiving  either  circular  would  understand 
that  the  debtors  were  imable  to  meet  their  engagements  {Ex  parte  Ball  [1893] 
1  Q.  B.  436).  After  debtors  have  issued  to  their  creditors  a  circular  of  the  kind 
in  ex  p.  Ball,  "it  would  be  a  very  dishonest  thing  for  the  debtors  to  have  made 
payments".  Therefore  in  that  case,  accountants  who  had  received  considerable 
sums  from  the  debtors  after  the  date  of  the  act  of  bankruptcy,  for  having  exa- 
mined their  affairs,  and  for  having  prepared  a  statement,  were  compelled  to  refund 
the  sums  to  the  trustee  in  bankruptcy.  It  is  in  the  discretion  of  the  trustee  to 
adopt  such  services  and  pay  for  them,  but  "generally  speaking,  a  trustee  ought 
to  dechne  to  adopt  the  services  of  the  sohcitor  or  accountant  with  regard  to  these 
meetings  which  debtors,  in  the  expectation  of  a  probable  bankruptcy,  call  of  their 
creditors".  A  sohcitor  cannot  prima  facie  look  to  the  trustee  for  payment  of  costs 
payable  to  him  by  accountants  employed  by  debtors  to  examine  their  books,  as 
prima  facie  the  employment  of  a  sohcitor  for  that  purpose  is  quite  unnecessary.  The 
money  of  the  banlmipt  is  potentially  they  money  of  the  creditors,  and  a  sohcitor 
or  accountant  cannot  look  to  it  for  payment  of  services  to  be  rendered  after  an 
act  of  bankruptcy  has  been  committed  {Ex  p.  Ball  [1893]  1  Q.  B.  and  the  obser- 
vations of  WiUiams,  J.,  at  page  436).  But  a  solicitor  cannot  be  compelled  to  pay 
over  to  the  trustee  money  paid  to  him  for  services  rendered  for  legal  advice  and 
assistance  against  a  bankruptcy  petition.  It  would  be  as  absurd  that  a  sohcitor 
who  does  his  work  and  is  paid  for  his  services  in  unsuccessfully  resisting  a  bankruptcy 
petition,  should  refund  such  payments,  as  that  the  trustee  should  recover  from 
the  baker  the  price  of  a  loaf  bought  by  the  bankrupt,  with  the  former's  knowledge 
of  an  act  of  bankruptcy  (Of.  the  observations  of  Cave,  J.,  in  Ex  parte  Payne  (1885) 
15  Q.  B.  D.  616,  618).  Again  the  adoption  of  the  true  test,  as  given  in  Crook 
V.  Morley  and  in  re  Lamb,  how  a  circular  would  be  understood  hy  commercial 
men,  explains  a  decision  in  which  it  was  held  that  a  trader's  circular  admitting 
he  was  in  difficulties,  and  proposing  a  meeting  of  his  creditors,  was  held  a  notice 
of  his  intention  to  suspend  within  s.  4,  (1)  h.  If  a  respondent  debtor,  having  been 
duly  served  with  notice  of  the  appeal  from  the  refusal  of  a  receiving  order,  does 
not  appear,  a  receiving  order  may  be  made  against  him  without  further  notice  {In 
re  Selwood,  (1894)  1  Mans.  66).    The  following  circular  addressed  to  the  creditors 
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of  a  married  woman  by  her  solicitors  has  been  held  a  notice  of  intention  to  suspend 
payment — "Mrs.  Dagnall  has  placed  her  affairs  in  our  hands,  and  in  pursuance  of 
our  advice  we  have  received  instructions  to  caU  a  meeting  of  her  creditors  and 
lay  her  circumstances  before  them".  The  letter  concluded  with  assigning  a  date 
and  place  for  the  meeting  of  the  creditors,  and  requesting  a  statement  of  account. 
In  regard  to  this  document  Vaughan  Williams,  J.,  after  observing  that  in  his  judg- 
ment this  circular  amounted  to  a  notice  of  intention  to  suspend  payment,  con- 
tinued— "It  is  true  that  it  (the  circular)  did  not  in  terms  state  that  she  would 
suspend  payment ;  but  it  was  such  a  statement  that  it  would  have  been  dishonest 
in  her  if  between  the  date  of  its  issue  and  the  date  of  the  holding  of  the  meeting 
announced  by  it  she  had  attempted  to  settle  with  any  of  her  creditors  separately 
;  .  .  it  must  be  read  as  announcing  to  the  creditors  that  she  would  in  the  mean 
time  suspend  payment  to  individual  creditors,  and  deal  with  them  aU  collectively  at 
the  meeting:"  {In  re  Dagnall,  [1896]  2  Q.  B.  407,  411). 

A  statement  by  a  debtor  that  "he  has  been  hammered  on  the  Stock  Exchange" 
that  he  is  "in  a  dreadful  way",  that  he  is  "utterly  penniless",  and  a  reply  in  answer 
to  a  request  to  refund  to  the  effect  that  "he  could  not  pay  anybody",  and  that 
"he  had  lost  everything",  constitutes  a  notice  of  suspension,  and,  therefore  an 
act  of  bankruptcy,  according  to  a  dictum  of  Lord  Alverstone  {In  re  Miller,  [1901] 
1  Q.  B.  51,  57),  but  in  that  case  there  was  not  a  good  petitioning  creditor's  debt 
on  which  to  found  a  petition  in  bankruptcy.  As  to  cases  where  it  has  been  held 
that  the  language  employed  by  the  debtor  did  not  amount  to  a  notice  of  suspension 
of  payment,  and  that,  therefore,  there  was  no  act  of  bankruptcy  within  par.  (h), 
see  Hill's  Trustee  v.  Bowlands  [1896]  2  Q.  B.  124;  Ee  PhiUips,  (1897)  76  L.  T.  531; 
Clough  V.  Samuel  (1905)  12  Mans.  347.  The  last  named  decision  is  of  great  impor- 
tance on  every  ground,  as  the  House  of  Lords  was  divided  on  the  issue  whether  a 
statement  by  the  debtor  at  a  meeting  of  the  principal  creditors  that  he  could  not  meet 
his  engagements  should  be  held  not  to  be  an  act  of  bankruptcy,  and  the  result  of  this 
decision,  in  the  opinion  of  Lord  Macnaghten,  is  to  impair  to  some  extent  the  author- 
ity of  Crook  V.  Morley.  The  Earl  of  Halsbury,  L.  C,  (with  whom  Lord  Robertson 
concurred)  observed  (pp.  349,  350)  that  "if  I  look  to  the  circumstances  or  the  words 
used  I  concur  with  the  Court  of  Appeal  here  that  the  debtor  neither  did  nor  intended 
to  do  anything  to  give  notice  to  his  creditors  or  to  any  of  them  that  he  intended 
to  suspend  the  payment  of  his  debts".  The  Lord  Chancellor,  after  reciting  the  facts, 
concluded  that  the  debtor,  though  hopelessly  insolvent,  did  nevertheless  intend  to 
continue  business,  though  his  expectation  of  being  able  to  do  so  were  probably  vain, 
and  that  therefore  the  debtor  had  no  intention  of  giving  notice  that  he  intended  to 
suspend  payment,  either  in  express  words  or  from  anything  he  said  from  which  an 
ordinary  business  man  would  infer  that  what  he  or  his  solicitor  said  on  his  behalf, 
or  what  he  said  himself,  was  a  notice  of  intention  to  suspend  payment  of  his  debts". 
On  the  general  law,  the  Earl  of  Halsbury  observed  that  the  Bankruptcy  Act,  1883, 
for  the  first  time  made  it  an  act  of  bankruptcy  for  a  debtor  to  give  notice  to  any 
of  his  creditors  that  he  has  suspended,  or  that  he  is  about  to  suspend,  payment 
of  his  debts.  The  term  act  of  bankruptcy  originally  related  to  the  days  when  bank- 
ruptcy was  a  crime.  But  by  the  statute,  neither  an  admission  of  insolvency,  nor 
an  actual  present  state  of  insolvency,  wiU  be  sufficient  as  an  act  of  bankruptcy. 

There  are  special  provisions  in  the  Bankruptcy  Act  as  to  traders,  but  the  terms 
of  s.  4,  (1)  (h)  are  general,  so  we  are  not  at  liberty  to  confine  its  operation  to  traders 
(Per  Kennedy,  J.  in  In  re  Scott,  [1896]  1  Q.  B.  619,  625).  A  new  point  was  raised 
in  In  re  Scott,  which  had  to  be  dealt  with  without  the  assistance  of  authority.  The 
question  was  whether  a  conversation  of  the  debtor  with  a  creditor  could  amount  to 
a  notice  of  suspension  when  the  debtor  was  not  a  trader,  and  no  circular  was  sent 
out.  The  debtor's  statement  was  in  reaUty — "I  cannot  pay  you  or  any  one  else; 
I  have  taken  advice,  and  I  am  advised  that  I  must  deal  with  my  creditors  collec- 
tively. It  was  held  in  the  Court  of  Appeal  that  this  virtual  announcement  did  amount 
to  a  notice  of  suspension  of  payment,  or  of  intention  to  suspend  payment,  within 
the  meaning  of  s.  4,  (1)  (h).  Iq  this  case  Vaughan  Williams,  J.,  observed  (p.  624) 
— "I  am  convinced  that  s.  4,  (1)  (h)  is  meant  to  apply  to  the  case  of  a  debtor  deaUng 
with  his  creditors  as  a  body.  If  a  debtor  gives  notice  to  one  of  his  creditors  that 
he  cannot  pay,  and  that  he  will  deal  with  all  his  creditors  as  a  body,  that  will  amount 
to  a  notice  of  suspension  of  payment ;  but  the  notice  will  not  come  within  the 
section  unless  the  debtor  is  dealing  with  all  his  creditors  as  a  body." 
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Another  case  on  evidence  as  to  what  constitutes  an  act  of  bankruptcy  by  giving 
notice  as  to  suspension  of  payment  is  the  following.  A  debtor's  solicitor,  writing 
on  his  behalf  to  a  judgment  creditor  proposing  terms  of  compromise,  added,  "We 
think  it  well  to  repeat  what  we  stated  to  you  at  our  interview,  that  a  receiving 
order  will  be  apphed  for  immediately  execution  is  issued.  It  was  held  that  this 
was  not  a  notice  of  intention  to  suspend  payment.  In  this  case  Vaughan  WilHams,  J. 
observed  that  if  the  recipient  of  the  letter  would  understand  it  to  mean — "I  am 
unable  to  pay  my  debts,  and  if  you  don't  accept  my  offer  or  the  suggestion  made  in 
this  letter,  I  shall  have  no  other  alternative  but  to  suspend  payment — it  would  have 
constituted  an  act  of  bankruptcy,  but  having  regard  to  aU  the  circumstances  in  the 
knowledge  of  the  writer  of  the  letter  and  of  the  recipient  of  the  letter,  this  assump- 
tion was  improbable.  On  the  facts  of  the  case,  Vaughan  WiUiams,  L.  J.,  observed, 
the  letter  merely  amounted  to  the  debtor  making  an  offer,  leaving  plenty  of  room 
for  counter  offers  and  discussion.  The  debtor  had  an  estate  which  would  be  sacri- 
ficed if  he  committed  an  act  of  bankruptcy,  and  therefore  issuing  execution  would 
be  an  ill-judged  proceeding  in  the  iuterests  of  the  creditors  {Hill's  Trustee  v.  Row- 
lands (1896)  3  Mans.  136). 

Notice  of  an  act  of  bankruptcy  caimot  be  given  "without  prejudice",  because 
it  is  a  document  which,  in  its  nature,  may  prejudice  the  person  to  whom  it  is  ad- 
dressed, though  in  some  other  way  it  may  fulfil  the  conditions  to  which  the  rule  of 
exclusion  applies  (Ex  p.  Holt  [1893]  2  Q.  B.  116). 

A  petitioning  creditor  is  held  to  have  estopped  himself,  when  he  has  acquiesced 
in  a  deed  of  assignment  by  the  debtor,  from  relying  on  the  execution  of  such  deed 
as  an  act  of  bankruptcy,  and  also  from  relying  on  the  circular  convening  the  meeting 
at  which  the  composition  was  voted,  as  a  notice  of  suspension  constituting  another 
act  of  bankruptcy  {In  re  Hawley,  (1897)  4  Mans.  41).  A  creditor  may,  without  exe- 
cuting or  expressly  assenting  to  a  deed  of  assignment  by  his  debtor,  nevertheless  so 
acquiesce  in  it  tacitly  by  conduct,  e.  g.,  supplying  goods  to  the  trustee  of  the  deed, 
as  to  estop  himself  from  setting  up  the  assignment  as  an  act  of  bankruptcy.  If  a 
circular  convening  the  meeting  to  consider  a  proposed  deed  of  assignment  is  part 
and  parcel  of  the  scheme,  the  creditor  so  estopped  cannot  rely  upon  it  as  a  notice 
of  suspension  constituting  an  act  of  bankruptcy  {In  re  Woodroff,  (1897)  4  Mans.  46). 

It  is  not  good  notice  of  an  act  of  bankruptcy  arising  in  a  debtor  informing  his 
creditors  that  he  has  suspended  payment,  for  the  debtor's  soUcitor,  in  answer  to 
inquiry  by  a  creditor,  to  inform  the  latter  that  he  is  acting  in  a  general  way  for  the 
debtor,  and  that  a  circular  convening  a  meeting  of  his  creditors  for  the  following 
Tuesday  is  in  the  printer's  hands,  and  will  be  issued  by  his  (i.  e.  the  sohcitor's) 
firm  that  same  evening.  A  debtor  may  give  his  soHcitor  authority  to  give  oral 
notice  of  suspension  of  payment,  but  unless  such  authority  is  expressly  conferred, 
it  will  not  be  presumed.  An  authority  to  issue  a  circular  announcing  suspension 
of  pajrment  is  revocable  at  any  time  before  its  issue.  A  soUcitor  who  has  the  debtor's 
authority  to  send  out  circulars  on  a  date  which  has  not  yet  arrived,  has  no  authority 
to  give  notice  of  an  act  of  bankruptcy.  Knowledge  of  a  fact  is  not  the  same  thing 
as  either  the  giving  or  receiving  notice  of  the  fact  {In  re  Morgan,  (1895)  2  Mans.  508). 

Part  VI,   Petition — Receiving  Order. 

Who  may  petition.  In  ex  parte  Dearie;  In  re  Hastings  (1884)  14  Q.  B.  D.  184, 190 ; 
Brett,  M.  R.  observed — "In  order  to  maintain  a  bankruptcy  petition  under  the 
present  Bankruptcy  Act,  there  must  be  a  good  petitioning  creditor's  debt,  a  good 
act  of  bankruptcy,  and  the  proper  petitioning  creditor".  The  two  first  conditions 
to  the  Court  making  a  receiving  order  for  the  protection  of  the  estate  having  been 
noticed,  it  remains  to  determine  who  is  a  proper  petitioning  .creditor.  It  is  an  old 
rule  in  bankruptcy  that  the  mere  legal  owner  of  a  debt  cannot  obtain  an  adjudi- 
cation without  joining  his  cestui  que  trust  with  him.  If  there  is  a  legal  debt  and 
the  person  coming  before  the  Court  in  respect  of  it  is  not  the  beneficial  owner,  there 
must  be  brought  before  the  Court  also  the  beneficial  owner,  if  he  is  a  person  capable 
of  dealing  with  the  debt,  except  where  the  person  beneficially  interested  is  under 
disability  {In  re  Adams  (1878)  9  Ch.  D.  307.)  Though  only  the  judgment  creditor 
who  has  obtained  the  final  judgment  is  entitled  to  serve  the  notice  which  is  to  create 
the  act  of  bankruptcy,  the  bankruptcy  petition  founded  on  the  failure  of  a  debtor 
to  comply  with  a  bankruptcy  notice  may  be  presented  by  another  creditor  who  did 
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not  serve  the  notice.  As  soon  as  there  is  a  valid  act  of  bankruptcy,  any  creditor  who 
has  a  good  petitioning  creditor's  debt  can  present  a  petition  founded  on  that  act  of 
bankruptcy.  The  Bankruptcy  Act,  1883,  does  not  create  a  new  petitioning  creditor, 
though  it  created  a  new  act  of  bankruptcy  and  a  new  petitioning  creditor's  debt  {In  re 
Hastings  (1884)  14  Q.  B.  D.  184). 

By  section  6  (1)  of  the  Bankruptcy  Act,  1883,  the  conditions  precedent  to 
the  presentation  of  a  bankruptcy  petition  by  a  proper  petitioning  creditor  are 
laid  down  as  follows: 

1.  The  debt  must  be  over  £50. 

2.  The  debt  must  be  a  hquidated  sum. 

3.  The  act  of  bankruptcy  must  have  occurred  within  three  months  previously. 

4.  The  debtor  must  be  domiciled  in  England  or  must  have  ordinarDy  resided 
there  within  a  year  of  the  date  of  the  presentation  of  the  petition. 

By  what  may  be  called  the  Common  Law  of  Bankruptcy,  there  must  be  a 
debt  due  to  the  petitioning  creditor  when  the  act  of  bankruptcy  is  committed  on 
which  it  is  intended  to  found  the  petition  (Moss  v.  Smith  (1808)  1  Camp.  489). 
In  1806,  an  act  was  passed  umder  the  influence  and  at  the  instance  of  Sir  Samuel 
EomiUy  (46  G.  III.  c.  135),  the  object  of  which  (inter  aha)  was  to  protect  commissions 
(which  formerly  served  the  object  of  adjudications  in  bankruptcy)  which  had  been 
regularly  sued  out,  from  being  defeated  by  an  act  of  bankruptcy  committed  prior 
to  the  contracting  of  the  petitioning  creditor's  debt,  but  this  enactment  did  not 
affect  the  principle  of  the  above  decision,  which  was  that  there  must  be  a  legally 
subsisting  petitioning  creditor's  debt  at  the  time  of  committing  the  act  of  bank- 
ruptcy upon  which  the  commission  issued.  It  is  not  necessary  that  the  debt  of  the 
petitioning  creditor  should  be  presently  payable  at  the  date  of  the  act  of  bank- 
ruptcy. A  note  given  before  an  act  of  bankruptcy  though  indorsed  after,  is  a  debt 
upon  which  the  indorsee  might  take  out  a  commission  of  bankruptcy  against  the 
drawer  {Ex  parte  TJiomas  (1747)  1  Atk.  73).  A  promissory  note  of  the  bankrupt  due 
at  the  time  of  the  act  of  bankruptcy  was  indorsed  to  the  petitioning^  creditor 
before  he  petitioned  and  this  was  held  sufficient  on  which  to  found  the  commission, 
or  as  would  now  be  said,  the  adjudication  {Olaister  v.  Hewer  (1798)  7  T.  R.  498). 
Thei^e  is  no  authority  for  introducing  relation  so  as  to  make  a  debt  due  on  a  biU 
of  exchange  which  is  incomplete  because  no  drawer's  name  is  affixed  at  the  time 
of  the  act  of  bankruptcy,  a  good  petitioning  creditor's  debt,  by  the  drawer's  name 
being  subsequently  written  on  it.  There  is  no  debt  on  a  bill  of  exchange  till  it 
is  issued  for  value  {Dotones  v.  Bichardson  (1822)  5  B.  &  A.  674).  In  a  work  of 
great  authority,  it  is  said  that  "generally  any  person  entitled  to  take  proceedings  at 
law  or  in  equity  for  the  recovery  of  a  debt  may  be  a  petitioning  creditor  subject  to 
the  same  rules  as  to  joinder  of  parties  as  would  prevail  in  proceedings  at  law  or 
in  equity"  (Williams  on  Bankruptcy,  p.  36). 

But  a  bankruptcy  petition  will  be  dismissed,  though  not  on  the  bankrupt's 
own  affidavit,  where  the  Court  is  satisfied  upon  all  the  circumstances  of  the  case 
that  there  is  no  reasonable  possibihty  of  any  assets,  now  or  in  the  future  {Ex  parte 
Beits  [1897]  1  Q.  B.  50)  or  where  bankruptcy  proceedings  have  been  used,  or  have 
even  been  merely  attempted  to  be  employed,  though  the  attempt  may  fail,  for  the 
purposes  of  fraud  or  extortion  {Ex  p.  Gill  (1901)  83  L.  T.  754;  Be  Otway  (1895)  72 
L.  T.  452;  and  cases  collected  in  notes  in  Baldwin  on  Bankruptcy;  p.  83). 

It  has  been  held  in  a  number  of  cases  that  there  are  certain  well  marked  ex- 
ceptions to  the  general  principle  that  any  person  entitled  to  take  proceedings  at 
law  or  in  equity  for  the  recovery  of  a  debt  may  be  a  petitioning  creditor.  It  has, 
for  instance,  been  held  that  the  following  persons  may  not  present  a  petition  in 
bankruptcy : 

1.  A  purser  in  a  cost-book  mining  company,  who,  by  the  Stannaries  Act  (32 
&  33  Vict.  c.  19)  is  enabled  to  sue  shareholders  in  his  own  name  as  nominal 
plaintiff  for  unpaid  calls,  may  not  petition  in  bankruptcy  in  his  own  name 
on  behalf  of  the  company  in  respect  of  a  judgment  recovered  in  such  an 
action  {Ex  parte  Ashmead,  re  Nance  [1893]  1  Q.  B.  590;  Guthrie  v.  Fisk 
(1824)  3  B.  &  C.  178). 

2.  In  a  work  of  great  authority  on  the  law  of  bankruptcy  it  is  considered  that 
probably  an  undischarged  bankrupt  cannot  present  a  petition  in  bankruptcy 
without  the  consent  of  his  trustee,  as  he  could  not  present  a  petition  before 
the  Bankruptcy  Act,  1883,  without  the  consent  of  his  assignees  (Wilhams 
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on  Bankruptcy,  p.  38).  But  it  is  a  proposition  upon  which  all  the  members 
of  the  Court  of  Appeal  were  agreed,  that  "until  the  trustee  intervenes,  aU 
transactions  by  a  bankrupt  after  his  bankruptcy  with  any  person  dealing 
with  him  bond  fide  and  for  value,  in  respect  of  his  after-acquired  property, 
whether  with  or  without  knowledge  of  the  bankruptcy,  are  vahd  against 

the  trustee The  stress  of  bona  fides  is  laid  entirely  and  solely  on  the 

person  dealing  with  the  bankrupt;  and  if  he  has  dealt  in  good  faith,  the 
question  of  whether  the  bankrupt,  as  between  himself  and  the  creditors,  is 
also  dealing  in  good  faith  is  immaterial:"  {Cohen  v.  Mitchell  (1890)  25  Q. 
B.  D.  262,  267). 

3.  A  bare  trustee  of  a  debt,  even  tnough  he  be  the  legal  owner,  cannot  petition 
alone,  unless  the  cestui  que  trust  be  a  person  under  disabihty  <Ex  parte 
Dearie,  re  Hastings  (1885)  14  Q.  B.  D.  184;  Ex  parte  Culley,  re  Adams 
(1878)  9  Ch.  D.  307). 

4.  A  garnishee  order  does  not  create,  as  between  garnishor  and  garnishee,  any 
debt  either  at  law  or  in  equity;  therefore,  a  person  who  has  merely  obtain  ^.d 
a  garnishee  order  is  not  entitled  to  file  a  petition  against  the  garnishee 
debtor  (iJe  Confined  Weighing  Co.  (1890),  43  Ch.  D.  i)9;  Pritchell  v.  English 
and  Colonial  Syndicate  [1899]  2  Q.  B.  428). 

5.  A  receiver  appointed  in  an  action  in  the  Chancery  Division  may  not  present 
a  petition  in  bankruptcy  in  respect  of  a  sum  ordered  to  be  paid  to  him 
in  that  character  (Be  Backer  (1889)  22  Q.  B.  D.  179). 

6.  A  surety  who  has  only  paid  his  own  proportion  of  the  principal  debt  cannot 
present  a  petition  against  his  co-surety  for  contribution  {Ex  parte  Snowdon 
(1881)  17  Ch.  D.  44). 

The  following  is  a  summary  of  the  decisions  as  to  who  may  present  a  bank- 
ruptcy petition,  though  it  cannot  be  supposed  to  be  entirely  exhaustive. 

1.  An  executor  may  petition,  though  he  must  obtain  probate  before  the  re- 
ceiving order  {Re  Masonic  Life  Assurance  Co.  (1886)  32  Ch.  D.  373).  If  a 
petitioning  creditor  dies  before  the  receiving  order,  his  executor  should  carry 
on  the  proceedings.  Ex  p.  Wintwod,  I  Gl.  &  J.  252;  Ex  p.  Tanner,  M. 
&  M.  292.  One  executor  may  petition  without  joining  his  co-executors. 
Ex  p.  Broum,  1  D.  &  Ch.  118. 

2.  A  factor  who  has  sold  goods  in  his  own  name  may  present  a  petition  in 
bankruptcy  {Sadler  v.  Leigh  (1816)  4  Camp.  195). 

3.  By  section  148  of  the  Bankruptcy  Act,  1883,  a  corporation  may  pe+'^on 
by  any  of  its  officers  authorized  in  that  behalf  under  the  seal  of  the  cor- 
poration (Cf.  Re  Tomkins  [1901]  1  K.  B.  476). 

4.  A  company  (not  being  a  company  incorporated  under  the  Companies  Act), 
or  co-partnership,  duly  authorized  to  sue  and  be  sued  in  the  name  of  a 
pubUc  officer  or  agent,  may  present  a  bankruptcy  petition  against  a  debtor 
by  such  public  officer  or  agent,  who  may  act  as  a  nominal  petitioner.  An 
additional  affidavit  must  be  filed  in  this  case  by  the  nominal  petitioner, 
stating  that  he  is  a  pubhc  officer  or  agent,  and  that  he  is  authorized  to 
present  the  petition.    General  Rules  258. 

5.  In  the  case  of  a  Hmited  company  incorporated  under  the  Companies  A  jt  the 
better  way  is  for  the  secretary  or  officer  to  present  the  bankruptcy  pe- 
tition in.  his  own  name,  stating  that  he  is  such  officer,  and  is  duly  authorized 
under  seal;  but  a  petition  may  be  presented  by  the  company,  and  signed 
by  the  officer  on  its  behalf  (Cf.  WiUiams  on  Bankruptcy,  p.  369;  Re  Whittey, 
(1891),  8  Morr.  149;  Re  Collier,  (1891),  8  Morr.  80). 

6.  A  bare  trustee  of  a  debt,  even  when  he  is  a  legal  owner,  cannot  present; 
a  bankruptcy  petition  without  joining  the  cestui  que  trust,  but  can  do  sa 
if  he  is  also  beneficial  owner  of  an  amount  sufficient  to  support  a  petition,. 
i.  e.  not  less  than  fifty  pounds  {Ex parte  Ward,  re  Gamgee  (1891),  8  Morr.  182). 

7.  Two  survivors  out  of  three  joint  creditors  can  rightly  present  a  bankruptcy 
petition,  without  joining  the  personal  representative  of  the  deceased  {Ex  p. 
Tucker  (1895),  2  Mans.  358). 

8.  One  of  two  joint  creditors  may  present  a  bankruptcy  petition  on  behalf 
of  himself  and  the  other  {Ex  p.  Hobbs  (1892),  66  L.  T.  144). 

9.  By  section  110  of  the  Bankruptcy  Act,  1883,  any  creditor  whose  debt  is 
sufficient  to  entitle  him  to  present  a  bankruptcy  petition  (i.  e.  over  £50) 
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against  all  the  partners  of  a  firm  may  present  a  petition  against  any  one  or 
more  partners  of  the  firm  without  including  the  others. 

10.  By  section  115  of  the  Bankruptcy  Act,  1883,  it  is  provided — "Any  two 
or  more  persons,  being  partners,  or  any  person  carrying  on  business  under  a 
partnership  name,  may  take  proceedings  or  be  proceeded  against  imder 
this  Act  in  the  name  of  the  firm,  but  in  such  case  the  Court  may,  on 
appUcation  by  any  person  interested,  order  the  names  of  the  partners  who 
are  partners  in  such  firm  or  the  name  of  such  person  to  be  disclosed  in 
such  manner,  and  verified  on  oath,  or  otherwise  as  the  Court  may  direct. 
The  effect  of  this  provision  (inter  aha)  appears  to  be  that  two  or  more 
persons,  being  partners,  or  any  person  carrying  on  business  under  a  partner- 
ship name,  may  present  a  bankruptcy  petition  (Cf.  Baldwin  on  Bank- 
ruptcy; p.  82). 

11.  It  appears  to  be  the  effect  of  the  joint  application  of  s.  148  of  the  Bankruptcy 
Act,  1883,  and  of  the  General  Rules,  271  A,  that  a  person  appointed  by  the 
Court  to  represent  a  lunatic  not  so  found  by  inquisition  may  present  a 
bankruptcy  petition  in  the  name  of  the  latter. 

12.  The  purchaser  of  a  good  creditor's  debt  may  present  a  bankruptcy  petition 
(Ex  p.  Baker  (1888),  5  Morr.  5). 

13.  The  motive  with  which  a  bankruptcy  petition  is  presented  is  immaterial. 
The  normal  motive  may  be  supposed  to  be  that  of  securing  the  equal  distri- 
bution of  a  debtor's  assets,  but  a  petition  will  not  be  dismissed  because  it 
is  presented  with  the  motive  of  excluding  the  debtor  from  a  partnership. 

14.  A  secured  creditor  merely  possesses  a  conditional  right  of  presenting  a 
bankruptcy  petition;  he  can  only  do  so  if  he  complies  with  either  of  two 
alternative  conditions  precedent,  i.  e.  he  must  state  in  his  petition  either, 
1.  that  he  is  wiUing  to  give  up  his  security  for  the  benefit  of  the  creditors 
in  the  event  of  the  debtor  being  adjudged  bankrupt ;  or  2.  what  is  the  esti- 
mated value  of  his  security.  In  the  latter  case,  he  may  be  admitted  as  a 
petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him, 
after  deducting  the  value  so  estimated,  in  the  same  manner  as  if  he  were 
an  unsecured  creditor  (Bankruptcy  Act,  1883;  s.  6,  (2)).  By  the  interpre- 
tation section  of  the  Bankruptcy  Act,  1883,  a  secured  creditor  means  a 
person  holding  a  mortgage,  charge,  or  lien  on  the  property  of  the  debtor, 
or  any  part  thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor. 

What  is  a  good  petitioning  creditor's  debt.  The  Bankruptcy  Act,  1883,  s.  6,  (1) 
par.  b  provides  that  in  order  that  the  petitioning  creditor's  debt  should  be  a  good 
debt  for  the  purpose  of  founding  a  bankruptcy  petition  on  it,  it  must  be  "a  hqui- 
dated  sum,  payable  either  immediately  or  at  some  future  time".  The  Act  in  this 
respect  is  merely  declaratory  of  an  old  principle  of  bankruptcy  law,  which  was 
considered  by  Lord  EUenborough  in  1811  to  have  been  settled  ever  since  the 
year  1785,  by  a  decision  deUvered  in  that  year;  but  it  also  appears  that  virtually 
it  never  was  questioned.  In  the  decision  alluded  to,  In  re  Charles  (1811)  14  East, 
196,  the  issue  was  whether  a  sum  of  £  100  awarded  by  a  jury  in  an  action  for  breach 
of  promise  of  marriage  against  a  trader  defendant,  who  had  committed  an  act  of 
bankruptcy  between  verdict  and  judgment,  was  a  good  petitioning  creditor's  debt. 
Lord  EUenborough  pronounced  the  case  to  be  of  great  importance  and  stated  it 
required  much  dehberation.  The  Court  then  issued  a  certificate  to  the  effect  that  the 
above  mentioned  debt  was  not  a  sufficient  debt  in  law  to  support  the  com- 
mission. In  another  case  it  was  held  impossible  to  turn  a  covenant  to  pay  the  dif- 
ference between  the  debts  due  from  an  old  partnership  stated  in  a  schedule  and 
any  further  debts  into  a  covenant  to  pay  a  liquidated  sum.  Anything  that  could 
be  recovered  under  such  a  covenant  must  be  in  the  shape  of  damages,  and  such 
"damages  are  not  of  a  character  to  amount  to  a  good  petitioning  creditor's  debt 
{Ex  parte  Broadhurst  (1852)  22  L.  J.  Bky.  21).  A  penalty  due  on  a  bond  is  not  a 
igood  petitioning  creditor's  debt  {Johnson  v.  Diamond  (1855)  24  L.  J.  Ex.  217). 
-A  payment,  though  of  a  definite  sum,  due  on  a  contingency  does  not  properly 
■create  a  debt  for  a  Hquidated  sum  payable  at  a  certain  future  time  {In  re  Miller 
i[1901]  1  Q.  B.  57).  The  amount  of  the  differences  due  by  a  defaulter  on  the  London 
.Stock  Exchange,  as  fixed  by  the  official  assignee  of  that  body  under  its  rules, 
though  the  rule  really  alters  the  original  contract  between  the  defaulter  and  his 
creditor,  is  an  amount  ascertained  for  the  purposes  of  the  contract,  as  the  Stock 
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Exchange  rule  has  to  be  imported  into  the  contract,  and  therefore  it  is  a  good 
petitioning  creditor's  debt  {Ex  parte  Ward  (1882)  22  C.  D.  132). 

The  Bankruptcy  Act  of  1869  altered  the  settled  bankruptcy  practice  by 
making  an  equitable  debt  a  good  petitioning  creditor's  debt ;  but  the  Act  of  1883 
is  silent  as  to  the  point.  It  may' however  be  concluded  in  the  affirmative  that  an 
equitable  debt  is  nevertheless  a  good  petitioning  creditor's  debt.  A  sum  payable 
under  a  decree  in  Chancery  was  a  good  petitioning  creditor's  debt  under  the  Act 
of  1869,  and  would  appear  so  stiU,  as  the  Judicature  Acts  have  rendered  any 
sum  ordered  to  be  paid,  whether  in  the  Chancery  or  King's  Bench  Division, 
payable  under  a  judgment  of  the  High  Court  of  Justice  (see  R.  S.  C.  1883, 
Ord.  XLII.,  r.  24). 

The  petitioning  creditor's  debt  must  be  a  hquidated  sum,  but  there  is  au- 
thority for  considering  that  a  certain  aliquot  share  in  an  ascertained  sum  claimed 
under  a  pending  proceeding  would  be  regarded  as  a  good  petitioning  creditor's 
debt,  because  the  proceeding  in  Chancery  would  not  be  necessary  for  the  hqui- 
dation  of  the  debt  (WiUiams  on  Bankruptcy;  p.  42). 

Before  1731,  a  debt  payable  "at  some  certain  future  time"  was  not  a  good 
petitioning  creditor's  debt,  but  in  that  year  this  prohibition  was  removed  as  regards 
moneys  payable  at  a  future  day  under  bonds,  bills,  notes,  or  personal  security, 
and  in  1825  the  restriction  was  entirely  removed.  But  the  debt  must  be  payable 
"at  some  certain  future  time",  or  it  will  not  be  a  good  petitioning  creditor's  debt, 
and  therefore  a  debt  due  on  a  contiagency,  ex.  gr.  that  a  person  should  not  be- 
come a  member  of  the  Stock  Exchange  by  a  certain  date,  or  that  recommenders 
should  withhold  their  consent  from  a  person  becoming  a  member  of  the  Stock 
Exchange,  does  not  constitute  a  good  petitioning  creditor's  debt  (Per  Lord  Alver- 
stone,  L.  C.  J.  in  In  re  Miller  [1900]  1  Q.  B.  51,  57).  In  Ex  parte  Wolfe  [1896]  1  Q.  B. 
616,  the  question  was  whether  a  letter  signed  by  the  creditor  and  debtor,  giving 
an  apparently  indefinite  right  to  renewal  of  a  biU  of  exchange,  provided  the  sum 
of  £15  was  paid  from  time  to  time  as  interest,  prevented  the  debt  from  being  a 
liquidated  sum,  payable  "at  some  certain  future  time",  and  it  was  held  by  Vaughan 
WiUiams,  J.,  that  the  debt  was  sufficient  to  support  the  petition.  But  a  rebate 
of  interest  was  allowed  in  this  case,  the  creditor  charging  60  p.  c,  while  under  the 
Bankruptcy  Act,  1890,  s.  23,  a  creditor  is  only  allowed  to  receive  a  higher  rate 
of  interest  than  five  per  cent,  after  aU  the  debts  proved  in  the  estate  have  been 
paid  in  fuU.  The  taking  of  a  biU  of  exchange  only  gives  an  extended  credit,  which 
is  determined  by  an  act  of  bankruptcy  on  the  part  of  the  person  who  accepts  the 
biU,  because  the  act  of  bankruptcy  puts  it  in  the  power  of  the  other  creditors  to 
force  on  or  dishonour  the  biU  {in  re  Raatz  [1897]  2  Q.  B.  80).  A  biU  of  exchange 
is  generally  only  a  conditional  payment,  and  if  it  is  in  the  drawer's  hands  when 
it  becomes  due  and  is  dishonoured  the  debt  revives.  But  even  after  dishonour 
and  when  overdue,  the  rights  of  the  drawer  remain  suspended,  if  the  creditor  has 
availed  himseK  of  the  character  of  the  bill  as  a  negotiable  instrument,  and  has 
passed  it  out  of  his  possession  so  that  the  right  to  proceed  on  the  bill  is  not  vested 
in  the  drawer  at  the  date  of  dishonour.  "A  moment's  consideration  wiU  shew  that 
the  Courts  would  not  be  administering  justice  if  they  did  not  hold  this  to  be  the 
case",  as  otherwise  the  debtor  could  be  made  to  pay  the  amount  due  on  the  bill 
of  exchange  twice  over,  and  the  creditor  who  drew  the  biU,  after  having  received 
consideration  for  it  from  a  bond  fide  holder  for  value,  could  also  proceed  against 
the  acceptor  either  in  bankruptcy  or  otherwise  [In  re  A  Debtor  [1908]  1  K.  B. 
344,  350). 

By  par.  c.  of  of  section  6  (1)  of  the  Bankruptcy  Act,  1883,  it  is  provided  that 
the  act  of  bankruptcy  on  which  the  petition  is  grounded  must  occur  within  three 
months  before  the  presentation  of  the  petition.  In  a  case  under  this  provision  it 
was  held  that  in  calculating  the  three  months,  the  day  on  which  the  petition  is 
filed  must  be  excluded  (In  re  Hanson  (1887)  4  Morr.  98). 

By  section  6  (2)  it  is  provided  that — "If  the  petitioning  creditor  is  a  se- 
cured creditor,  he  must,  in  his  petition,  either  state  that  he  is  willing  to  give 
up  his  security  for  the  benefit  of  the  creditors  in  the  event  of  the  debtor  being 
adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his  security.  In  the 
latter  case,  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the  balance 
of  the  debt  due  to  him,  after  deducting  the  value  so  estimated  in  the  same  manner 
as  if  he  were  an  unsecured  creditor".  The  tendency  of  the  Bankruptcy  Acts  has  been 
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to  render  the  right  of  a  secured  creditor  to  petition  moreconditional.  In  ex  parte  Mexicar^ 
Santa  Barbara  Mining  Company  (1890)  19  Q.  B.  D.  613,  a  receiving  order  was  granted 
in  the  following  circumstances.  A  limited  company  presented  a  bankruptcy  petition 
against  the  debtor,  and  it  was  founded  upon  a  judgment  debt.  In  their  petition 
the  company  stated  that  they  held  no  security  for  their  debt  upon  the  debtor's 
estate,  although  he  was  the  cestui  que  trust  of  certain  shares  in  the  company  which 
stood  in  the  name  of  one  Dickey,  and  that,  as  between  himself  and  Dickey,  the 
debtor  had  a  right  to  a  transfer  of  those  shares.  By  the  articles  of  association  of  the 
company,  the  company  was  entitled  to  a  lien  upon  shares  in  respect  of  a  debt  due 
to  them  from  the  shareholder,  and  the  amount  of  the  shares  exceeded  the  debt 
due  from  the  debtor  to  the  company.  It  was  held  that  the  company  was  not  a 
secxired  creditor,  as  it  could  only  look  to  the  man  whose  name  was  upon  the  register. 
The  pohcy  of  the  Companies  Act  is  to  free  companies  from  any  obligation  to 
take  notice  of  trusts,  and  therefore  even  though  the  company  had  a  hen  under 
the  above  circumstances,  it  was  only  a  hen  against  the  debtor's  trustee. 

There  cannot  be  any  more  formal  defect  than  for  a  petitioning  creditor  to 
omit  to  state  in  his  petition  the  value  of  his  security,  and  therefore  such  a  petition 
may  be  amended  at  the  trial  (Ex  parte  Vanderlinden  (1882)  20  Ch.  D.  289). 
But  if  the  petition  is  not  amended,  the  adjudication  founded  on  the  secured 
debt  is  bad,  when  the  petitioning  creditor  neither  estimates  nor  states  his  wilhng- 
ness  to  give  up  his  security  {Moor  v.  Anglo-Italian  Bank  (1879)  10  Ch.  D.  681), 
but  there  is  a  confhct  of  decisions  on  the  subject,  as  in  the  case  just  before  mentioned, 
where  the  petitioning  creditor  omitted  to  state  the  value  of  his  security,  the  Court 
of  Appeal  made  an  order  of  adjudication,  though  it  did  not  give  the  petitioner 
(who  appealed)  the  costs  of  his  appeal.  The  petitioning  creditor  makes  the  estimate 
at  his  own  risk,  and  is  so  far  bound  by  it,  that  he  cannot  take  any  benefit  in  the 
administration  in  bankruptcy  except  on  the  basis  of  that  estimate.  It  would  be 
most  unjust  without  evidence  of  mistake  to  allow  a  petitioning  creditor  to  depart 
from  his  estimate  of  the  value  of  his  security  and  to  prove  on  a  different  footing. 
{In  re  Button,  [1905]  1  K.  B.  602).  But  section  6  does  not  require  that,  the 
petitioning  creditor's  estimate  of  the  value  of  his  security  should  be  the  true 
value,  but  it  must  be  bond  fide  {Ex  parte  Taylor  (1884)  13  Q.  B.  D.  128);  when 
the  Court  has  arrived  at  the  conclusion  that  the  estimate  is  real  and  not  a  sham, 
it  ought  not  to  go  into  the  question  what  is  the  true  value  after  the  declaration 
of  the  estimated  value  {In  re  Button  [1905]  1  K.  B.  602).  When  a  secured  cre- 
ditor presents  a  bankruptcy  petition  against  his  debtor  and  adjudication  fol- 
lows, there  is  nothing  in  the  Bankruptcy  Act,  1883,  or  the  rules  thereunder, 
that  entitles  the  trustee  in  bankruptcy  to  redeem  the  petitioning  creditor's  secu- 
rity at  the  value  he  places  on  it  in  his  petition,  though  he  may  do  so  at  the 
assessed  value  in  the  secured  creditor's  proof  {Ex  parte  Saffery  [1899]  2  Q.  B. 
549).  The  general  rule  which  governs  the  administration  of  property; in  bank- 
ruptcy is  that  the  property  of  the  bankrupt  must  be  administered  in  such  a 
manner  as  that,  on  the  one  hand,  no  particular  creditor  shall  be  benefited,  and, 
on  the  other,  that  he  shall  not  be  prejudiced.  Therefore,  in  a  case  in  which  questions 
arose  that  had  not  arisen  before,  where  one  of  the  prior  mortgagees  of  a  bankrupt 
mortgagor  sought  to  prove  for  her  mortgage  debt  in  bankruptcy,  it  was  held  that 
the  trustee  stood  in  the  place  of  the  prior  mortgagee,  and  that  the  rights  of  the 
subsequent  mortgagees  were  not  accelerated  or  advanced,  but  that  the  whole  matter 
remained  as  it  was,  and  there  was  no  annihilation  of  the  security  of  the  prior  mort- 
gagee {Cracknall  v.  Jackson  (1877)  6  Ch.  D.  735). 

Proceedings  and  order  on  Creditor's  Petition.  The  following  is  a  summary 
of  the  provisions  of  section  7  of  the  Bankruptcy  Act,  1883  on  the  subject  of 
proceedings  and  order  on  a  creditor's  petition.  The  Court  will  dismiss  the  peti- 
tion (which  must  be  duly  verified  by  the  creditor's  affidavit  and  duly  served) 
if  dissatisfied  with  the  proof  of  the  debt,  the  act  of  bankruptcy,  or  of  the  service 
of  the  notice.  The  petition  will  also  be  dismissed  on  the  ground  of  an  appeal 
pending  from  the  judgment  when  the  Court  makes  a  receiving  order  on  the 
petition  of  another  creditor.  Where  the  debt  fs  contested,  proceedings  on  the 
petition  may  be  stayed  till  the  trial  of  the  question.  A  creditor's  petition  can  only 
be  withdrawn  with  leave  of  the  Court. 

A  bankruptcy  petition  may  be  either  the  petition  of  a  creditor  or  a  debtor. 
The  obhgatory  requisites  are  the  following; — A  bankruptcy  petition  must: 
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1.  Be  founded  on  some  act  of  bankruptcy,  unless  it  is  the  case  of  a  debtor's 
petition,  which  will,  in  itself,  be  deemed  an  act  of  bankruptcy. 

2.  Be  presented  to  and  filed  in  the  Court  within  the  district  of  which  the 
debtor  carried  on  business  (General  Rules,  No.  145).  Prima  facie,  a  petition 
is  presented  when  it  is  filed  {Ex  p.  Boas,  re  Gripps  (1889),  58  L.  J.  Q.  B.  19). 
The  filing  is  valid,  though  after  office  hours  (Ex  parte  Jones,  re  Williams 
(1880),  42  L.  T.  157). 

3.  Be  verified  by  affidavit  (Bankruptcy  Act,  1883,  s.  7  par.  1.  General  rules 
rr.  149—152.  Forms  12,  13.  Attestation  of  petition,  r.  146.  The  affidavit 
is  not  proof,  at  aU  events  when  the  statements  in  it  are  contested  by  the 
debtor  (Ex  paHe  Sanders  (1894),  63  L.  J.  Q.  B.  734;  Ex  p.  Raatz  [1897] 
2  Q.  B.  80).  Deposit  on  petition  rr.  125,  147.  The  costs  of  a  petitioner  are 
taxed  costs  and  entitled  to  priority  to  the  trustee's  sohcitor's  biU  of  costs 
not  actually  incurred  in  the  reaUzation  of  the  assets,  (Ex  p.  Wingfield  [1903] 
1  KB.  7.  35).  There  must  also  be  verification  by  affidavit  by  some  person 
on  behalf  of  the  creditor  having  knowledge  of  the  facts  when  the  petition 
is  presented,  by  a  person  on  the  creditor's  behalf,  ex  gr.  a  partner  (s.  115), 
the  officer  of  a  corporation  (s.  148). 

4.  Must  allege  some  act  of  bankruptcy  which  has  occurred  within  three  months 
before  the  presentation  of  the  petition.  (There  is  a  power  of  amending  the 
petition  when  the  act  of  bankruptcy  is  based  on  a  wrong  section;  Ex  p. 
Barton,  re  Philippg  [1900]  2  Q.  B.  329). 

5.  Must  state  the  date  of  the  service  of  the  bankruptcy  notice  and  of  non- 
compliance therewith,  if  the  act  of  bankruptcy  reHed  on  in  the  petition 
is  failure  to  comply  with  a  bankruptcy  notice  (Ex  p.  Dunhill  [1894]  2  Q. 
B.  234). 

6.  Must  shew  that  the  debt  was  due  to  the  petitioning  creditor  at  the  date 
of  its  presentation  (Ex  p.  Baatz,  [1897]  2.  Q.  B.  80). 

7.  Must  contain  both  the  past  as  well  as  present  description  and  address 
of  the  debtor  when  the  debtor  has  changed  his  address  since  he  contracted 
the  petitioning  creditor's  debt  (General  Riiles,  144). 

8.  Must  contain  both  the  real  and  assumed  names  of  the  debtor,  when  he 
carries  on  a  trade  in  an  assumed  name  (Ex  p.  Myles  (1891),  8  Morrell, 
255). 

9.  Must  be  signed  by  a  person  acting  under  a  sufficient  power  of  attorney 
when  it  is  verified  by  the  affidavit  of  some  one  acting  on  behalf  of  the  cre- 
ditor (Ex  p.  Wallace  (1885),  14  Q.  B.  D.  22). 

10.  Must  not  be  amended  after  adjudication,  when  originally  defective  (Ex  p. 
Coates  (1877),  5  Ch.  D.  979)  nor  after  the  lapse  of  three  months  from  the 
date  of  the  act  of  bankruptcy  alleged,  by  the  addition  of  an  entirely  new 
petitioner  (Ex  parte  Maund  [1895]  1  Q.  B.  194).  But  a  bankruptcy  petition 
may  be  amended  even  after  the  lapse  of  three  months  from  the  date  of 
the  act  of  bankruptcy,  where  the  party  added  is  merely  a  cestui  que  trust 
(Ex  p.  Dearie,  re  Hastings  (1885)  14  Q.  B.  D.  184),  or  the  addition  is  only 
required  by  bankruptcy  practice  (Ex  p.  Blain,  re  Dean  (1902)  18  I.  L.  R. 
606). 

11.  Must  be  attested,  if  the  petition  is  presented  by  two  creditors,  but  if  in- 
sufficiently attested  as  to  one  may  be  amended,  notwithstanding  the  lapse 
of  three  months  since  the  act  of  bankruptcy  on  which  the  petition  is  founded. 

12.  Must  be  served  on  the  debtor  personally,  by  means  of  a  sealed  copy  of  the 
filed  petition,  either  by  an  officer  of  the  Court,  or  by  the  creditor  or  his 
sohcitor,  or  by  some  person  in  their  employ  (Bankruptcy  Act,  1883,  s.  7, 
par.  1),  before  the  hour  of  six  in  the  afternoon,  except  on  Saturdays,  when 
it  must  be  served  before  the  hour  of  two.  If  service  of  the  petition  is  effec- 
ted later  on  either  occasion,  it  is  presumed  to  have  been  effected  the  next 
day  (General  Rules,  No.  90). 

13.  Must  be  endorsed  by  the  solicitor  with  his  name  or  firm  and  place  of  busi- 
ness, which  is  called  his  address  for  service,  except  in  the  case  of  proceedings 
in  the  High  Court,  when  a  solicitor  whose  address  for  service  is  not  within 
three  miles  of  the  principal  entrance  of  the  Royal  Courts  of  Justice  must 
add  to  his  own  name  or  firm  and  place  of  business  another  proper  place 
situate  within  the  distance  (General  Rules,  89). 
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14.  Must  be  indorsed  with  the  date  and  place  of  hearing  by  the  registrar.  There 
may  be  substituted  service  effected  by  deUvery  of  the  petition  to  some 
adult  inmate  at  the  debtor's  usual  or  last  known  residence  or  place  of  busi- 
ness, or  by  registered  letter,  in  cases  where  the  Court  is  satisfied  by  affi- 
davit, or  other  evidence  on  oath,  that  the  debtor  is  keeping  out  of  the  way 
to  avoid  service,  as  where  he  has  gone  abroad  (General  Rules,  154,  Forms  16, 
16  [a].)    Where  a  debtor  against  whom  a  bankruptcy  petition  has  been 
filed  dies  before  service  thereof,  the  Court  may  order  service  to  be  effected 
on  the  personal  representatives  of  the  debtor,  or  on  such  other  persons  as 
the  Court  may  think  fit  (General  Rules  156  A).    Such  service  cannot  be 
effected  on  a  foreigner  domiciled  and  resident  abroad,  even  though  he  is 
a  member  of  a  firm  carrying  on  business  here  (Ex  parte  Blain,  re  Sawers 
(1879),  12  Ch.  D.  522). 
Evidence  in  support  of  Petition.    On  the  hearing  of  a  bankruptcy  petition  the 
petitioning  creditor  is  entitled  to  the  production  of  the  debtor's  books  for  the 
purpose  of  proving  the  allegations  in  the  petition.    The  Court  of  Appeal  have 
also  expressed  their  opinion  that  on  the  hearing  of  a  bankruptcy  petition  the 
petitioning  creditor  is  entitled  to  call  the  debtor  himself  as  a  witness  in  support 
of  the  petition,  on  the  ground  that,  now  that  a  debtor  can  petition  for  an  adjudi- 
cation of  bankruptcy  against  himself,  bankruptcy  proceedings  can  no  longer  be 
considered  as  of  a  quasi-criminal  nature  {In  re  X.  Y.  Ex  p.  Haea  [1901]  1  K.  B.  98). 
Whether  a  creditor's  petition  may  be  withdrawn  when  a  debtor  makes  a  strictly 
legal  tender.    It  is  noticeable  that  by  section  7  (7)  of  the  Bankruptcy  Act,  1883, 
it  is  provided  that  "a  creditor's  petition  shall  not,  after  presentment,  be  with- 
drawn without  the  leave  of  the  Court".    A  moot  point  arises  whether  this  prohi- 
bits a  petitioning  creditor,  after  presentment  of  the  petition,  from  receiving  pay- 
ment so  as  to  prevent  further  proceedings  being  taken  on  the  petition.  Assuming 
this  to  be  the  effect  of  the  above  provision  in  the  principal  Act,  it  would  imply 
a  distinct  reversion  to  the  view  that  proceedings  in  bankruptcy  are  of  a  quasi  criminal 
nature.    But  even  under  the  Act  of  1869,  under  which  it  was  held  that  the  Coilrt 
might,  if  it  thought  fit,  make  an  order  discharging  the  receiver  so  as  to  enable  the 
petitioning  creditor  to  settle  with  the  bankrupt  {Ex  p.  Jay  (1874)  L.  R.  9  Ch.  133; 
Ex  p.  Boas  (1874)  L.  R.  18  Eq.  375),  it  appears,  according  to  the  dicta  of  the 
Court  of  Appeal  in  In  re  Brigstocke  (1877)  4  Ch.  D.  348,  351),  that  it  was  not  abso- 
lutely obHgatory  on  the  Registrar  to  make  the  order  for  adjudication  when  the  statu- 
tory requisites  have  been  proved,  but  the  debtor  is  willing  and  ready  to  pay  the 
petitioning  creditor's  debt  and  costs.    In  this  case  James,  L.  J.,  observed  that  he 
thought  it  very  hard  that  a  man  should  be  made  bankrupt  in  a  supposititious  case 
where  there  is  a  bond  fide  dispute  about  a  debt,  and  the  debtor  chooses  to  fight  the 
question  out  before  the  Registrar,  instead  of  in  an  action;  and  then  the  Registrar 
hears  both  sides  and  comes  to  the  conclusion  that  the  debtor  owes,  say  £  100,  and  the 
debtor  then  submits  to  the  decision  and  offers  to  pay  the  debt  and  costs.   Amphlett, 
L.  J.,  considered  that  other  cases  might  be  conceived  to  exist,  beyond  that  hypotheti- 
cally  advanced  by  James,  L.  J.,  in  which  the  Registrar  or  Judge  might  exercise 
a  discretion  to  refuse  to  adjudicate  a  debtor  a  bankrupt,  when  a  tender  was  made 
of  the  petitioning  creditor's  debt  and  costs.    Bramwell,  L.  J.,  on  the  other  hand, 
considered  that  the  utmost  that  could  be  said  was  that  the  Registrar  had  power 
under  certain  circumstances  to  refuse  an  adjudication  when  a  tender  was  made. 
But  where  an  act  of  bankruptcy  was  committed  upon  a  small  debt  and  the  debtor 
twice  endeavoured  to  defeat  bankruptcy  proceedings  by  tendering  fuU  payment 
to  one  of  several  creditors  who  joined  in  petitioning,  it  was  held  that  at  any  rate 
it  is  the  right  of  the  creditor  and  semble  it  may  be  his  duty,  to  refuse  the  debtor's 
offer  to  pay  his  debt  {In  re  Lowe,  (1890)  7  Morr.  25).    In  a  case  where  a  creditor 
issued  a  summons  to  his  debtor,  and  the  debtor  attended  and  admitted  part  of 
the  debt  and  tendered  the  part  he  admitted,  it  was  held  that  there  was  a  good 
and  vahd  legal  tender  of  the  whole  money  admitted,  and  that  no  act  of  bank- 
ruptcy had  been  committed  {Ex  parte  Banks,  In  re  Farley  (1853)  22  L.  J.  Bky.  73.) 
The  inference  deduced  from  this  case,  in  an  authoritative  work,  is  that  a  legal 
tender  of  the  amount  due  under  the  notice  within  the  seven  days  will  prevent  the 
commission  of  an  act  of  bankruptcy  (Wilhams  on  Bankruptcy,  p.  30).   The  Court  in 
this  case  was  divided  on  the  point  whether  a  strictly  legal  tender  is  necessary  in 
bankruptcy  proceedings,  so  that  the  creditor  may  test  it  by  at  once  demanding 


PEOCEEDINGS  ON  PETITION.  717 

sight  of  the  money.  On  the  one  hand  Lord  Justice  Knight  Bruce  thought  that  it 
would  probably  lead  to  injustice,  hardship  and  oppression  to  insist  on  the  debtor's 
actually  shewing  the  money  in  order  to  save  an  act  of  bankruptcy,  while  Lord 
Cranworth  thought  that  in  fact  a  strictly  legal  tender  was  necessary,  that  is,  that 
the  tender  ought  to  be  such  as  in  an  action  would  be  sufficient  if  proved  to  support 
a  plea  of  tender.  This  point  has  not  been  specifically  raised  for  adjudication  under 
the  Bankruptcy  Act,  1883  s.  4,  ss.  (I). 

The  consideration  for  a  judgment  debt  may  be  inquired  into.  It  is  the  settled  rule 
of  the  Court  of  Bankruptcy  that  the  consideration  for  a  judgment  debt  may  be 
inquired  into,  because  if  a  judgment  were  conclusive,  a  man  might  allow  any  number 
of  judgments  to  be  obtained  by  default  against  him  by  his  friends  or  relations  without 
any  debt  being  due  on  them  at  aU,  and  thus  the  object  of  the  bankruptcy  laws, 
the  distribution  of  a  debtor's  goods  among  his  just  creditors,  would  be  defeated 
{Ex  p.  Kibble  (1875)  L.  R.  10  Ch.  373).  This  power  of  the  Bankruptcy  Court  to  in- 
quire  into  the  consideration  for  a  judgment  debt  was  described  by  Lord  Esher  as 
"a  great  power",  and  even  where  the  judgment  has  been  obtained  by  the  consent  of 
the  alleged  debtor,  the  Court  is  not  estopped  by  the  conduct  of  the  parties,  but  has 
a  right  to  inquire  into  the  debt.  But  in  such  an  instance,  if  the  debtor  who  has  con- 
sented to  judgment  takes  objections  before  the  Registrar,  he  must  come  forward  as 
a  witness,  or  the  inevitable  result  wiU  be  that  the  Court  wiU  scout  the  whole  case 
{In  re  Lennox  (1885)  16  Q.  B.  D.  315).  At  the  hearing  of  a  bankruptcy  petition 
against  a  debtor  founded  on  a  judgment  under  Order  XIV  on  a  dishonoured  ac- 
ceptance which  was  signed  against  the  debtor  as  member  of  a  firm,  when  there 
was  the  strongest  evidence  that  the  acceptance  was  not  the  debtor's  acceptance, 
the  partnership  having  been  previously  dissolved  by  mutual  consent,  the  registrar 
held  that  he  was  entitled  to  go  behind  the  judgment,  and  being  satisfied  on  the 
evidence  before  him  that  at  the  date  of  the  acceptance  the  debtor  was  not  a  partner 
in  the  firm,  he  declined  to  make  a  receiving  order.  It  was  held  in  the  Court  of 
Appeal  that  on  the  evidence  before  him  the  registrar  had  rightly  exercised  his 
discretion.  The  question  whether  a  judgment  is  good,  is  a  different  one  from  that 
of  there  being  a  sufficient  petitioning  creditor's  debt  in  bankruptcy,  and  therefore 
the  rule  of  res  judicata  does  not  apply  to  deprive  a  Court  in  Bankruptcy  of  its 
right  to  pass  round  the  judgment  and  leave  it  standing  for  all  other  purposes  {In 
re  Fraser  (1892),  9  Morr.  256).  The  registrar  has  a  right  to  go  behind  the  judgment 
and  refuse  to  make  a  receiving  order  when  it  is  founded  on  a  compromise  which 
was  unfair,  though  it  may  not  have  been  fraudulent  {Ex  parte  Troup  [1894]  1  Q.  B. 
404.)  This  power  to  give  reHef  can  be  exercised  by  the  Court  of  Bankruptcy  upon 
the  hearing  of  a  petition  by  a  money-lender  for  a  receiving  order  against  a  bor- 
rower, the  petition  being  founded  on  a  final  judgment  recovered  in  an  action  in 
which  the  debtor  did  not  apply  for  rehef  under  s.  1  of  the  Money  Lenders  Act, 
1900  {In  re  A  Debtor,  [1903]  1  K.  B.  705).  But  it  is  a  preposterous  proposition  that 
the  Court  of  Bankruptcy  is  bound  in  every  case  as  a  matter  of  course  to  go  behind 
a  judgment ;  it  is  only  in  cases  of  mistake,  fraud,  or  miscarriage  of  justice  that  it 
will  do  so  and  inquire  into  the  vahdity  of  the  debt  (/Mrei^tooM(1888)  22Q.  B.  D.  83). 
And  it  has  been  observed  that  the  discretion  of  the  Registrar  in  Bankruptcy  is 
Umited  to  refusing  to  make  a  receiving  order  in  respect  of  the  judgment  debt  {King 
V.  Henderson  [1898]  A.  C.  730).  The  authority  of  a  Registrar  in  Bankruptcy  depends 
entirely  upon  the  Bankruptcy  Act;  he  has  no  power  to  set  aside  or  to  review  a  judg- 
ment, or  to  adjudicate  whether  there  is  a  valid  debt  {Ex  p.  Vitoria  [1894]  2  Q.  B.  387). 

The  release  of  one  of  two  joint  debtors  has  the  effect  of  releasing  the  other  and 
gets  rid  of  a  debt  equally  whether  the  obligation  arises  on  a  judgment  or  any  other 
security  {In  re  E.  W.  A.  [1901]  2  K.  B.  642,  648),  except  when  one  joint  debtor 
is  a  bankrupt,  because  in  this  case  the  debtor  himself  is  not  liable,  but  his  estate 
is  under  a  separate  UabiUty,  which  cannot  be  released  {Ex  p.  Good  (1877)  5  Ch.  D.  46; 
Re  Wolmershausen  (1890)  62  L.  T.  541). 

Dismissal  of  petition — Sufficient  Cause.  As  to  the  provision  in  ss.  (3)  of  section  7 
of  the  Bankruptcy  Act,  1883,  that  the  Court  may  dismiss  the  petition  if  it  is  satisfied 
that  for  sufficient  cause  no  order  ought  to  be  made :  it  is  sufficient  cause  for  dismissing 
the  petition  that  the  effect  of  a  receiving  order  would  be  to  deprive  the  debtor  of  the 
only  asset  available  for  the  payment  of  a  composition  to  his  creditors,  as  where  the 
debtor  has  a  life  interest,  which  ceases  on  bankruptcy,  in  the  income  of  certain  pro- 
perty.   It  was  judicially  called  "a  vain  thing"  to  let  a  petition  go  on  under  such 
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circumstances  (In  re  Robinson  (1883)  22  Ch.  D.  816).  In  a  case  of  this  kind  it  was 
also  decided  that  it  is  a  fraud  on  the  other  creditors  and  a  fraud  on  the  Bankruptcy 
Court  for  a  petitioning  creditor  to  hold  out  his  hand  and  say  to  the  debtor  "If  you 
wiU  give  me  £  25  I  agree  to  an  adjournment",  even  if  the  money  is  not  forthcoming 
Ex  parte  Otway  [1895]  1  Q.  B.  1895).  Again  a  petition  will  be  dismissed  for  want  of 
sufficient  cause  if  the  Court  is  clearly  convinced,  not  merely  by  the  statement  of 
the  debtor,  but  from  aU  the  circumstances  of  the  case,  that  there  cannot  be  any 
assets  or  any  prospect  of  any  coming  into  existence,  and  that,  if  a  receiving  ordei 
is  made,  the  only  effect  wiU  be  a  mere  waste  of  money  in  costs.  The  Court  will 
refuse  to  make  a  receiving. order  where  there  is  a  mere  possibility  of  assets.  A  Court  of 
justice  ought  not  to  take  into  consideration  a  possibiUty  of  which  there  is  no  pro- 
babUity.  A  receiving  order  wiU,  on  the  other  hand,  be  made  where  there  is  a  pro- 
bability of  assets,  or  a  possibility  of  assets  in  a  business  sense.  There  is  no  possi- 
biUty of  assets  in  a  business  sense  where  the  debtor  has  been  made  a  bankrupt 
years  ago,  and  his  income,  derived  from  trust  funds,  was  settled  upon  him  on  the 
terms  that,  if  he  became  bankrupt,  his  right  to  that,  income  ceased  at  once.  The 
debtor's  only  asset  is  regarded  as  wholly  gone,  even  when  the  trustees  of  the  settle- 
ment have  a  discretion  to  make  him  an  allowance  {In  re  Betts,  [1896]  1  Q.  B.  50). 
The  affidavit  of  a  debtor  alone  is  not  sufficient  to  establish  a  case  of  no  assets.  A 
surety  who  has  signed  a  promissory  note  and  has  failed  to  pay  can  be  made  a  bank- 
rupt; there  is  no  legislative  bar  nor  equitable  consideration  to  prevent  it  even  when 
the  petitioning  creditor  is  secured  on  the  estate  of  the  bankrupt.  There  is  no 
equity  arising  in  bankruptcy  law  from  the  circumstance  that  the  surety  is  a  young 
man  and  has  had  no  independent  legal  advice  (Re  Hodges,  Ex  p.  Mathews  (1896) 
3  Mans.  329). 

Adjournment  of  petition.  The  debtor  (before  the  Act  of  1883)  had  a  statutory 
right  to  dispute  the  adjudication,  and  a  Court  of  Bankruptcy  held  that  the  necessity 
for  punctuality  could  not  always  override  this  right,  and  that  a  petition  ought 
to  have  been  adjourned  when  the  debtor  arrived  half  an  hour  late  but  previously 
dispatched  a  telegram  to  the  Registrar  informing  him  that  he  was  on  his  way  to 
the  Court  (Ex  parte  PMUipa  (1874)  44  L.  J.  Bky.,  11).  When  both  the  existence  of 
the  debt  and  the  act  of  bankruptcy  have  been  proved  before  the  Registrar,  and 
after  the  latter,  the  debtor  has  only  promised  to  pay  the  debt  but  has  not  made 
any  valid  tender,  the  Registrar  must  adjudicate,  and  may  not  then  adjourn  the 
petition  to  give  the  debtor  time  for  payment  (Exp.  Boss,  In  re  Whulley  (1874)  L.  R. 
18  Eq.  375.)  The  Registrar  has  power  to  proceed  with  the  hearing  of  the  petition 
when  a  judgment  has  been  obtained  establishing  the  validity  of  the  petitioning 
creditor's  debt,  unless  he  is  satisfied  that  a  real  appeal  from  the  judgment  is 
pending,  when  he  ought  to  adjourn  the  hearing  of  the  petition  until  after  the  appeal 
shall  have  been  disposed  (In  re  Yeatman  (1880)  16  Ch.  D.  283).  Where  an  irregularity 
occurs  in  bankruptcy  procedure,  as  where  petitioners  merely  inform  the  Registrar  that 
an  appeal  has  been  disposed  of  without  producing  an  of  ficecopy  of  the  judgment, 
if  the  debtor's  soUcitor  then  appears  upon  a  day  irregularly  appointed  without 
taking  objection,  this  appearance  cures  the  technical  defect.  It  is  an  ordinary 
rule  in  bankruptcy  procedure  that  every  person  who  appears  upon  the  original 
hearing  of  an  application,  is  bound  also  to  appear  upon  an  adjournment  of  that 
hearing  (In  re  Yeatman  (1880)  16  Ch.  D.  283).  Under  the  Bankruptcy  Act,  1883, 
8.  105  (2)  and  the  provisions  of  the  Bankruptcy  Rules,  ample  general  powers  are 
conferred  on  the  Court  to  order  an  adjournment  on  such  terms  as  it  may  think 
fit.  In  a  case  in  the  Divisional  Court,  Bigham,  J.  observed  that  the  granting  of 
an  adjournment  is  in  the  discretion  of  the  Registrar,  but  he  must  exercise  that  dis- 
cretion wisely  so  as  not  to  refuse  to  adjourn  in  a  case  where  both  sides  desired  an 
adjournment  for  a  few  days  in  order  that  the  offer  of  the  debtor,  which  the  local 
solicitor  thought  reasonable,  might  be  considered  by  the  principals  (Re  Farleigh, 
(1904)  21  T.  L.  R.  198). 

Groimds  for  dismissal  of  petition  and  refusal  of  Receiving  Order.  It  is  stated 
in  an  authoritative  work  on  bankruptcy,  that  "it  would  seem  that  the  grounds  for 
refusing  a  receiving  order  will  be  similar  to  those  which  were  formerly  held  sufficient 
for  annulling  an  adjudication" :  (WiUiams.on  Bankruptcy,  p.  51).  There  are  however 
exceptions,  as  adjudications  were  formerly  annulled  because  the  bankrupt  himself, 
with  a  view  to  dissolve  a  partnership,  procured  a  commission  to  be  issued  against 
him,  and  a  bankrupt's  own  commission  could  not  then  stand  (Ex  p.  Harcourt  (1815) 
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2  Rose  203),  but  now  a  debtor  can  petition  (Bankruptcy  Act,  1883,  s.  8,  (1)),  a 
change  in  the  law  of  bankruptcy  that  was  first  introduced  in  1849,  but  was  only 
intermittently  followed  in  subsequent  Bankruptcy  Acts.  Again  by  the  earlier  decisions 
there  is  a  doubt  as  to  whether  a  commission  could  be  taken  out  for  any  other  legitimate 
object  than  the  distribution  of  the  bankrupt's  effects,  and  therefore  a  commission  was 
formerly  held  supersedable  when  the  object  was  to  work  a  dissolution  of  a  partnership 
'(Rose,  p.  151)  and  it  was  even  held  that  a  commission  merely  to  dissolve  a  partnership 
could  be  superseded  on  the  ground  of  fraud  (Ex  p.  Christie  (1832)  M.  B.  314).  But 
in  another  early  case  it  was  held  that  it  was  not  enough  that  there  chould  be 
a  bye  motive  for  issuing  a  Commission,  unless  there  was  fraud,  and  it  was  not  fraud 
in  that  case  to  procure  a  commission  to  dissolve  a  partnership.  But  in  that  case 
the  petitioning  creditors  had  no  concert  with  the  other  partners,  and  apparently 
had  reason  for  their  conclusion  that  the  bankrupt  would  ruin  the  partnership  (In 
re  Wilbran  (1820)  5  Madd.  1).  The  very  intelligible  principle  which  was  recognized 
by  this  case  was  said  by  Lord  Watson  never  to  have  been  departed  from  in  any 
subsequent  decision,  the  principle  that  a  commission  was,  in  a  qualified  sense,  a 
legal  right,  like  an  action,  and  that  courts  of  justice  had  no  concern  with  the  motives 
of  parties  who  asserted  a  legal  right  (King  v.  Henderson,  [1898]  A.  C.  720,  732). 
Where  money  has  been  extorted  from  a  debtor  by  way  of  what  is  called  a  "bonus" 
for  the  adjournment  of  the  hearing  of  the  petition,  a  Court  in  Bankruptcy  wiU 
refuse  to  adjudicate  and  refuse  a  receiving  order  even  though  there  is  a  good 
petitioning  creditor's  debt,  and  an  act  of  bankruptcy  has  been  committed.  Such 
arrangements  are  regarded  as  "shocking",  and  it  is  more  serious  when  they  are 
made^  by  the  petitioning  creditor's  soUcitor  without  the  former's  knowledge  (Ex 
'p.  King  (1876)  3  Ch.  D.  461).  In  a  transparent  case  of  fraud,  a  petition  was  dis- 
missed with  costs  when  it  was  presented  for  the  double  purpose  of  stifling  the  proceed- 
ings against  the  petitioner's  father  in  law,  who  had  procured  advances  by  fraudulent 
statements  from  his  mortgagor,  and  also  for  the  purpose  of  stifling  the  claim  of 
the  debtor  upon  the  estate  of  the  petitioner's  father  in  law. 

Rescission  of  Receiving  Order.  Before  the  Bankruptcy  Act,  1883,  an  adjudication 
in  bankruptcy  could  be  annulled  on  equitable  grounds,  as  where  a  fiat  was  issued  by 
a  petitioning  creditor  who  was  decidedly  an  instrument  in  the  hands  of  another 
■creditor,  which  was  not  issued  for  the  benefit  of  the  creditors,  but  merely  to  serve 
the  purposes  of  the  latter  creditor,  to  stop  a  suit  in  chancery  which  was  brought 
against  him  by  the  bankrupt  for  an  account  (Ex  parte  Kemp  (1841)  1 M.  D.  D.  657), 
or  where  sufficient  impropriety  of  motive  on  the  part  of  the  petitioning  creditor 
a,ppeared.  It  required  a  strong  case  to  warrant  the  annulling  of  the  adjudication  on 
the  ground  of  a  collateral  motive ;  it  was  not  enough,  to  employ  the  words  of  Sir 
J.  L.  Knight  Bruce,  L.  J.,  that  "the  partners  were  well  disposed  towards  bank- 
ruptcy" (In  re  Upfill  (1866)  L.  R.  1  Ch.  439,  441).  Thus  it  was  held  that  there 
"was  no  justification  in  imputing  impropriety  of  motive  to  a  petitioning  creditor 
when  he  had  no  prospect  of  obtaining  payment  of  his  debt,  except  by  means 
of  a  proposed  arrangement  between  the  debtor  and  his  partners,  by  which  it  was 
intended  that  the  debtor  should  receive  a  sum  of  money  to  go  out  of  the  concern, 
though  there  was  evidence  that  the  petitioning  creditor  threatened  the  debtor  with 
banlo'uptcy  proceedings  if  he  would  not  retire  from  the  partnership  (Ibid.). 

But  under  the  Bankruptcy  Act,  1883,  an  adjudication  can  only  be  annulled 
^apart  from  a  composition  or  scheme  being  carried,  as  to  which  see  infra)  in  a  case 
"Where  in  the  opinion  of  the  Court  a  debtor  ought  not  to  have  been  adjudged 
bankrupt,  or  where  it  is  proved  to-  the  satisfaction  of  the  Court  that  the  debts  of  the 
bankrupt  are  paid  in  full,  when  the  Court  may,  on  the  application  of  any  person 
interested,  by  order,  annul  the  adjudication"  (Bankruptcy  Act,  1883,  s.  35,  (1)). 
There  is  no  express  provision  with  regard  to  the  rescission  of  a  receiving  order, 
but  Cave  J.,  expressed  the  opinion  that  a  receiving  order,  for  the  purposes  of 
rescission,  must  stand  in  the  same  position  as  an  adjudication  (Ex  p.  Hester 
(1889)  22  Q.  B.  D.  633.)  The  consent  of  all  the  creditors  to  an  apphcation  on  behaM 
of  the  debtor  that  a  receiving  order  should  be  rescinded  is  not  the  only  thing  the 
C!ourt  has  to  consider.  The  Court  must  consider  the  position  of  the  debtor,  the  possibi- 
lity of  his  getting  over  his  difficulties,  and  the  interests  of  the  pubUc.  It  is  clearly 
contrary  to  pubhc  interest  that  a  man  who  is  insolvent  should  be  allowed  to  go 
on  trading.  On  the  question  whether  there  is  jurisdiction  in  the  registrar  to 
rescind  a  receiving  order,  it  was  observed  by  A.  L.  Smith,  L.  J.,  in  In  re  Izod, 
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([1897]  1  Q.  B.  241,  247),  that  s.  104  of  the  Bankruptcy  Act,  1883,  gives  to  every 
Court  having  jurisdiction  in  bankruptcy  a  general  power  to  review,  rescind,  or  vary 
any  order  made  by  it  under  the  bankruptcy  jurisdiction.  This  general  power  is  to 
be  exercised  apart  from  cases  where  the  debtor  proposes  a  scheme  with  all  the  for- 
malities of  section  18  of  the  Bankruptcy  Act,  1883.  Though  this  last  provision  is 
replaced  by  section  3  of  the  Bankruptcy  Act,  1890,  both  provisions  are  in  pari 
materia  in  not  cutting  down  or  controlling  the  general  power  to  rescind  that  the 
Court  possesses  under  s.  104.)  Section  104  is  sLn  independent  section,  which  by  its 
terms  purports  to  give  to  the  Court  an  absolute  discretion  to  rescind  or  vary  its 
orders,  and  it  is  not  a  condition  precedent  to  the  exercise  of  this  general  power  to 
review  that  there  should  have  been  an  approval  by  the  Court  of  the  scheme  of 
arrangement  pursuant  to  section  3  of  the  Act  of  1890.  A  receiving  order  may  be  res- 
cinded under  this  section  even  in  cases  where  the  creditors  have  not  been  paid  in 
fuU,  and  where  it  is  rightly  made  in  the  first  instance.  If  the  Registrar,  in  the  exercise 
of  the  absolute  discretion  conferred  on  him  by  s.  104,  does  rescind  a  receiving  order, 
the  Court  of  Appeal  wiU  not  interfere  with  his  decision  except  on  the  strongest 
possible  grounds  {In  re  Davidson  [1894]  W.  N.  210).  In  rescinding  a  receiving  order 
in  the  exercise  of  his  absolute  discretion,  the  Registrar  will  use  the  greatest  possible 
vigilance  for  the  protection  of  the  interests  of  the  creditors  and  the  public.  Circum- 
stances that  may  induce  the  Registrar  to  exercise  this  general  power  of  rescinding 
a  receiving  order  are  that  the  official  receiver  is  content  that  it  should  be  rescinded, 
when  he  has  conducted  a  preUminary  examination  of  the  debtor,  and  has  been 
safeguarding  the  interests  of  the  public  and  creditors  by  superintending  the  bank- 
ruptcy proceedings  for  several  months,  and  when  he  has  apparently  assented  to 
aU  that  has  been  done.  When  this  is  the  case  and,  in  addition,  the  Official  Receiver 
never  asks  for  any  pubhc  examination  of  the  debtor  or  makes  any  suggestion  of 
delinquency,  the  Registrar  will  rescind  the  receiving  order,  even  though  the  creditors 
only  receive  ten  shiUings  in  the  pound.  Where  there  are  disputed  debts,  and  the 
petitioning  creditor  makes  an  excessive  claim,  even  though  more  than  £  50  remains 
due,  if  the  debtor  pays  the  debt  within  fourteen  days,  aU  further  proceedings  wiU  be 
stayed,  and  no  order  made  as  to  costs  (In  re  Harris  (1875)  L.  R.  10  Ch.  458). 

Action  for  maliciously  taking  proceedings  In  bankruptcy.  Under  the  earHer  Bank- 
ruptcy Acts,  the  Court  might  order  "satisfaction"  to  any  person  aggrieved  by  having 
a  fiat  or  petition  in  bankioiptcy  fraudulently  or  maliciously  issued  against  him. 
(Cf.  Williams  on  Bankruptcy;  p.  52.)  In  Ex  parte  Hoes  [1902]  1 K.  B.  104,  Vaughan 
Williams,  L.  J.,  observed — "It  is  difficult  to  say  that  bankruptcy  proceedings  are  in 
any  sense  criminal  now  that  a  debtor  may  petition  against  himself".  The  consequence 
of  this  definitive  severance  of  bankruptcy  proceedings  from  criminal  proceedings  on 
that  occasion  involved  a  modification  of  the  former  bankruptcy  practice,  which 
prohibited  a  debtor  from  being  called  in  support  of  a  petition,  as  an  extension  of 
the  common  law  rule  that  you  could  not  call  a  prisoner  to  prove  the  case  against 
himself.  It  seems  clear,  though  according  to  the  highest  available  recent  authority 
the  point  has  not  been  decided,  that  in  an  action  for  maUciously  taking  proceedings 
in  bankruptcy,  it  has  become  necessary  to  prove  special  damage  beyond  the  mere 
costs  incurred,  for  the  Court  in  civil  proceedings  will  not  presume  damages  as  it 
does  in  case^  of  malicious  prosecutions  {Gottrell  v.  Jones  (1852)  11  C.  B.  713;  Quartz 
Hill  Gold  Mining  Co.  v.  Eyre  (1883),  11  Q.  B.  D.  674).  Formerly  it  was  held  that 
an  action  for  mahciously  taking  proceedings  in  bankruptcy  would  lie  independently 
of  special  damage.  But  the  reason  was,  that  proceedings  in  bankruptcy  were  then 
regarded  as  criminal  or  quasi  criminal  in  nature.  But  "at  the  present  time  it  is 
impossible  to  say  that  a  petition  for  an  adjudication  of  bankruptcy  is  in  the  nature 
of  a  criminal  proceeding"  (cf .  the  observations  of  Romer,  L.  J.,  in  Ex  parte  Hoes 
[1902]  1  K.  B.  105),  and  therefore  the  analogy  of  an  action  for  maliciously  taking 
proceedings  in  bankruptcy  is  no  longer  an  analogy  to  an  action  for  malicious  prose- 
cution, but  an  analogy  to  an  action  for  mahciously  taking  civil  proceedings.  But 
an  action  will  lie  for  falsely  and  maliciously  and  without  reasonable  or  probable  cause 
presenting  a  petition  to  wind  up  a  trading  company,  even  though  no  pecuniary 
loss  or  special  damage  be  proved,  for  the  presentation  of  the  petition  is,  from  its 
very  nature,  calculated  to  injure  the  credit  of  the  company  {Quartz  Hill  Gold 
Mining  Company  v.  Eyre  (1883)  11  Q.  B.  D.  674).  Whenever  in  action  for  mahcious 
prosecution  the  judge  holds  that  there  is  a  want  of  reasonable  or  probable  cause, 
there  is  evidence  to  go  to  the  jury  of  mahce.   The  reasons  by  which  a  registrar  is 
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influenced  in  dismissing  a  respondent's  petition,  or  which  he  may  have  thought 
fit  to  assign  in  delivering  a  full  written  judgment,  are  immaterial,  because  they 
cannot  raise  an  estoppel  against  the  respondent,  and  if  the  document  is  admitted 
in  an  action  against  the  respondent  for  having  maliciously  presented  his  petition 
it  amounts  to  nothing  more  than  hearsay  evidence  of  the  opinion  of  an  individual 
uponpoints  which  he  had  no  jurisdiction  to  determine.  The  respondent  is  bound  by 
the  registrar's  discretion  as  to  making  or  refusing  the  order,  not  by  his  opinion  on 
points  which  he  had  no  jurisdiction  to  determine  (King  v.  Henderson  [1898]  A.  C. 
720). 

Under  the  earher  statutes  an  action  for  malicious  abuse  of  legal  process  appears 
to  have  been  the  most  available  remedy  for  the  abuse  of  the  bankruptcy  law.  It 
is  suggested  in  an  authoritative  treatise  on  bankruptcy  law  that  probably  an  ac- 
tion for  mahcious  abuse  of  legal  process  is  the  appropriate  remedy  at  the  present 
day  where  proceedings  in  bankruptcy  have  been  used  as  a  means  of  extorting  money 
from  a  debtor  (In  re  Davies,  Ex  p.  King  (1876)  3  Ch.  D.,  461),  or  for  the  purpose 
of  threatening  to  make  him  a  bankrupt,  in  order  to  force  him  by  that  oppression 
to  give  up  a  just  debt  which  was  due  to  him  (Ex  parte  Griffin,  In  re  Adams 
(1879)  12  Ch.  T>.  480.)  In  re  Scott  Russell  (1862)  31  L.  J.  Bky.  37,  46,  Lord  Justice 
Knight  Bruce  observed  that  it  is  a  general  rule  that  "it  is  an  objectionable,  or,  at 
least,  an  inconvenient  mode  of  proceeding,  and  one  not  deserving  of  encouragement, 
to  found  a  petition  for  adjudication  upon  a  disputed  balance  of  a  comphcated 
diversity  of  cross-demands  and  unsettled  accounts".  In  a  case  occurring  about  the 
same  time ,  the  Lords  Justices  annulled  an  adjudication  in  bankruptcy  which  was 
founded  on  a  doubtful  debt,  observing  that  "the  practice  of  seeking  adjudications 
on  doubtful  or  disputed  debts  ought  in  every  way  to  be  discouraged"  (In  re  Potts 
(1861)  31  L.J.  Bky;  34).  It  may  be  supposed  that  an  action  for  mahcious  abuse 
of  legal  process  would  lie  in  cases  of  this  kind,  where  one  party  either  seeks  to 
make  another  bankrupt  on  a  disputed  or  doubtful  debt,  or  where  that  other  has 
cross  demands  or  cross  accounts  (Cf.  Williams  on  Bankruptcy,  p.  54). 

Stay  cf  proceedings  on  petition.  By  section  7  (4)  of  the  Bankruptcy  Act, 
1883,  "When  the  act  of  bankruptcy  relied  on  is  non-compHance  with  a  bankruptcy 
notice  to  pay,  secure  or  compound  for  a  judgment  debt,  the  Court  may,  if  it 
thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  that  an  appeal  is  pending  from 
the  judgment".   It  is  to  be  noticed  of  this  provision : 

1.  That  it  is  in  the  absolute  discretion  of  the  Court  to  consider  what  is  the  best 
thing  to  be  done  under  the  circumstances : 

2.  No  security  for  costs  is  required,  apparently  because  in  the  view  of  the 
Legislature  it  would  not  be  right  to  require  security  when  the  debt  was  not 
estabhshed. 

Where  the  appeal  is  hand  fide,  the  proper  order  is  to  stay  the  petition  generally, 
with  hberty  to  apply,  and  where  it  is  evidently  frivolous,  to  make  a  receiving  order 
(Ex  p.  Heyworth,  re  Rhodes  (1885),  14  Q.  B.  D.  49;  Re  French  (1889)  6  Morr.  258). 

Section  7  (5)  provides  that  "Where  the  debtor  appears  on  the  petition,  and 
denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is  indebted  to  such  an 
amount  as  would  justify  the  petitioner  in  presenting  a  petition  against  him, 
the  Court,  on  such  security  (if  any)  being  given  as  the  Court  may  require  for 
payment  to  the  petitioner  of  any  debt  which  may  be  estabhshed  against  him 
in  due  course  of  law,  and  of  the  costs  of  establishing  the  debt,  may  instead 
of  dismissing  the  petition  stay  all  proceedings  on  the  petition  for  such  time  as 
may  be  required  for  trial  of  the  question  relating  to  the  debt".  It  was  held  under 
the  Act  of  1869  that  where  proceedings  had  been  stayed  for  the  purpose  of  trying 
the  sufficiency  of  the  debt  upon  condition  of  security  being  given,  and  the  alleged 
debtor  failed  to  give  such  security,  the  Court  should  not  adjudicate  him  a  bankrupt 
at  once,  but  should  itseK  investigate  the  account  and  ascertain  whether  there  was 
a  debt  sufficient  to  support  the  adjudication  (Ex  p.  Harris  (1875),  L.  R.  10  Ch.  264). 

In  the  case  of  In  re  Yeatman  (1880)  16  Ch.  D.  283,  it  was  held  that  when 
the  proceedings  on  a  bankruptcy  petition  have  been  stayed  for  the  trial  of  the 
question  of  the  validity  of  the  petitioning  creditor's  debt,  and  the  validity  of 
the  debt  has  been  estabhshed  by  the  judgment  of  a  Court  of  the  first  instance, 
the  Registrar  has  a  judicial  discretion  to  proceed  with  the  hearing  of  the  pe- 
tition and  to  make  an  adjudication  of  bankruptcy  upon  it,  and  is  not  bound 
to  wait  for  a  final  decision  of  a  Court  of  Appeal  on  the  vahdity  of  the  debt.    If, 
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however,  he  is  satisfied  that  a  bond  fide  appeal  is  pending  from  the  judgment  of 
the  Court  of  first  instance,  he  ought  to  adjourn  the  further  hearing  of  the  petition 
until  after  the  appeal  is  disposed  of.  Before  fixing  a  day  for  continuing  the  pro- 
ceedings on  the  petition,  the  Registrar  is  bound  to  require  the  production  of  the 
judgment  establishing  the  debt,  or  an  office  copy  of  it.  But  if  the  day  is  fixed 
irregularly,  without  the  production  of  the  judgment,  the  irregularity  wiU  be  waived 
by  the  appearance  of  the  debtor  or  his  solicitor  on  the  day  fixed  without  taking 
the  objection,  which  then  cannot  be  raised  at  any  subsequent  stage  of  the  pro- 
ceedings. 

At  the  hearing  of  a  petition,  the  bankruptcy  proceedings  can  be  stayed  on 
the  application  of  the  debtor  until  the  vahdity  of  a  cross  claim  against  the  judg- 
ment creditor  has  been  determined  in  an  action  which  has  been  already  com- 
menced, but  the  debtor,  by  section  9  of  the  Bankruptcy  Act ,  wiU  be  required  to 
give  security.  The  ordinary  course  is  to  take  security  only  for  the  amount  men- 
tioned in  the  summons ,  but  there  is  clearly  power  to  take  larger  security.  In 
a  case  decided  soon  after  the  passing  of  the  principal  Act ,  the  debt  on  which 
the  petition  was  founded  was  £250,  but  it  also  merely  formed  part  of  an  alleged 
larger  debt  of  £1413,  made  up  of  debts  all  connected  with  each  other,  and  it 
was  held  in  the  Court  of  Appeal  that  the  order  of  the  Registrar  in  that  case,  re- 
quiring the  debtor  to  give  security  for  the  payment  of  £1000,  was  justified  under 
the  special  circumstances.  This  case  also  establishes  that  on  an  appeal  from  an 
order  of  a  Bankruptcy  Court,  it  is  too  late  for  the  debtor  to  raise  the  objection 
that  at  the  adjudication  there  was  no  proof  produced  of  the  debt  or  the  act  of  bank- 
ruptcy, when  the  debtor  appeared  at  the  hearing  and  did  not  then  object  to  the 
order  being  made  on  the  ground  of  want  of  proof  {EeEvarts  (1884)  50  L.  T.  158). 
But  if  the  technical  objection  is  taken  on  the  hearing  of  the  petition  that  the 
service  of  the  debtor's  summons  was  not  proved,  the  order  of  adjudication  must 
be  discharged.  The  proceedings  on  the  debtor's  summons  are  a  wholly  distinct 
htigation  from  the  proceedings  on  the  petition.  The  one  is  a  proceeding  to  compel 
a  man  to  commit  an  act  of  bankruptcy;  the  other  is  a  proceeding  to  make  him  a 
bankrupt.  The  two  are  as  distinct  as  if  the  one  had  been  an  action  at  law,  and 
the  other  a  petition  for  adjudication.  But  where  there  is  no  reasonable  doubt 
that  an  act  of  bankruptcy  has  been  committed ,  it  is  regarded  as  a  captious  ob- 
jection by  a  debtor  that  no  proof  of  the  service  of  the  summons  and  the  non- 
payment of  the  debt  after  service  was  adduced  at  the  hearing  of  the  petition  (In  re 
Rogers  (1880)  15  Ch.  D.  207).  In  a  case  hke  the  above  the  costs  of  the  appeal 
wiU  be  reserved  to  be  dealt  with  by  the  Registrar. 

Dismissal  of  petition  by  consent.  It  is  not  a  case  of  extortion  at  Common 
Law  for  a  bankruptcy  petition  to  be  at  once  dismissed  by  consent  on  terms  (which 
are  not  mentioned  to  the  registrar)  to  the  effect  that  the  debtor  shall  pay  the  costs 
of  the  petition,  and  agree  to  pay  a  fresh  debt  of  increased  amount,  and  it  is  not  an 
abuse  of  the  process  of  the  court  for  the  creditor,  in  case  of  the  debtor  making  de- 
fault, to  present  a  second  petition  based  upon  the  new  debt,  provided  he  has  not  used 
extortion  or  pressure  towards  the  debtor.  As  the  bankruptcy  law  stands  at  present, 
it  does  not  go  far  enough  to  reach  and  invahdate  a  transaction  of  this  kind.  But 
the  Court  of  Bankruptcy  may  perhaps  have  drifted  into  a  loose  system  of  practice 
(cf.  the  observations  of  Webster  M.  R.,  in  In  re  Bebro  [1900]  2  Q.  B.  316,  321,  and 
of  Collins,  L.  J.,  p.  324),  and  therefore  it  is  better  that  the  agreement  on  which 
the  original  petition  is  founded  should  receive  the  sanction  of  the  Court  after  having 
been  mentioned  to  it.  If  extortion  is  once  proved  an  arrangement  like  the  above  is 
vitiated. 

Consolidation  of  petitions.  On  this  subject  it  is  provided  by  section  106  of 
the  Bankruptcy  Act  that  when  a  member  of  a  partnership  dies  insolvent  and  an  order 
is  made  under  s.  125  of  the  Bankruptcy  Act,  1883,  for  the  administration  of  his  estate 
in  bankruptcy,  and  afterwards  the  surviving  partner  becomes  bankrupt,  the  Court 
has  jurisdiction  to  direct  the  proceedings  in  the  two  estates  to  be  consohdated 
(In  re  Greaves  [1904]  2  K.  B.  493). 

Power  to  change  carriage  of  proceedings.  "Where  the  petitioner  does  not 
proceed  with  due  diligence  on  his  petition,  the  Court  may  substitute  as  petitioner  any 
other  creditor  to  whom  the  debtor  may  be  indebted  in  the  amount  required  by  this  Act 
in  the  case  of  the  petitioning  creditor."  By  s.  6(1)  a  the  first  condition  precedent  on 
which  a  creditor  may  petition  is  that  his  debt  amounts  to  fifty  pounds ;  but,  in  the  case 
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of  a  joint  petition,  it  is  sufficient  that  the  aggregate  amount  of  the  debts  owing  to  the  se- 
veral petitioning  creditors  amounts  to  that  sum.  A  creditor's  petition  in  bankruptcy 
founded  on  the  execution  by  the  debtor  of  a  deed  of  assignment  for  the  benefit  of  cre- 
ditors was  dismissed  on  the  ground  that  the  petitioning  creditors  had  assented  to  the 
deed.  More  than  three  months  after  the  execution  of  the  deed  two  non-assenting  cre- 
ditors appHed  to  rescind  the  order  dismissing  the  petition,  and  asked  that  their 
names  might,  under  s.  107  of  the  Bankruptcy  Act,  1883,  be  substituted  for  those  of 
the  original  petitioning  creditors.  It  was  held  that  the  Coiu^t  had  no  jurisdiction  under 
section  107  to  entertain  the  apphcation,  the  petition  having  been  dismissed,  and 
more  than  three  months  having  elapsed  since  the  act  of  bankruptcy  upon  which 
it  was  founded  {In  re  Maugham  (1888)  21  Q.  B.  D.  21).  As  notice  must  be  given 
to  a  debtor  (till  1883  an  apphcation  could  be  made  by  petition  for  an  adjudication 
against  a  trader  behind  his  back),  the  services,  notices,  and  periods.;  of  time  must 
be  all  repeated  when  a  petitioner  is  substituted  under  this  section,  because  it  is 
contrary,  not  only  to  the  first  principles  of  bankruptcy  law,  but  to  those  of 
every  forensic  proceeding,  that  when  you  are  proceeding  upon  notice,  "you  should 
entirely  shift  the  foundations  of  the  case  upon  which  you  are  proceeding"  (In  re 
Bristow  (1868)  L.  R.  3  Ch.  247,  241). 

Continuance  of  proceedings  on  death  of  debtor.  By  section  108  of  the  Bank- 
ruptcy Act,  1883,  if  a  debtor  by  or  against  whom  a  bankruptcy  petition  has  been 
presented  dies,  the  proceedings  in  the  matter  shall,  unless  the  Court  otherwise 
orders,  be  continued  as  if  he  were  alive.  Before  1883  bankruptcy  proceedings 
could  only  be  continued  after  the  death  of  the  debtor  in  cases  where  they  had 
been  carried  as  far  as  adjudication  in  his  Ufetime.  But  now  by  Rule  158  A  if  a 
debtor  against  whom  a  bankruptcy  petition  has  been  filed  dies  before  service 
thereof,  the  Court  may  order  service  to  be  effected  on  the  personal  representatives 
of  the  debtor,  or  on  such  other  persons  as  the  Court  may  think  fit.  The  fact  that 
bankruptcy  proceedings  can  now  be  continued  after  the  death  of  the  debtor 
affords  a  very  conspicuous  instance  of  the  conclusion  that  at  the  present  time  it 
is  impossible  to  say  that  a  petition  for  an  adjudication  of  bankruptcy  is  in  the 
nature  of  a  criminal  proceeding  (Cf .  the  observations  of  Vaughan  Wilhams  in  Ex 
parte  Hoes  [1901]  K.  B.  104,  105). 

Extension  of  time  for  hearing  petition.  —  Adjournment.  By  Rule  168 — "On 
an  application  for  an  extension  of  time  for  the  hearing  of  a  petition,  no  order 
shall  be  made  for  an  extension  beyond  fourteen  days  from  the  day  fixed  for  the 
hearing  of  the  petition,  unless  the  Court  is  satisfied  that  such  extension  of  time 
wiU  not  be  prejudicial  to  the  general  body  of  creditors.  Any  costs  occasioned  by 
such  apphcation  shall  not  be  allowed  out  of  the  estate  unless  so  ordered  by  the 
Court".  By  Rule  167  it  is  provided  that  "an  apphcation  for  extension  of  time  for 
hearing  a  petition  shall  be  in  writing,  but  need  not  be  supported  by  affidavit, 
unless  in  any  case  the  Court  shall  otherwise  require".  By  Rule  169 — ^After  the 
expiration  of  one  month  from  the  day  appointed  for  the  first  hearing  of  a 
petition  (provided  such  petition  shall  have  been  duly  served)  no  further  adjournment 
of  the  hearing  merely  by  consent  of  the  parties  shall  be  allowed,  except  for|the 
reasons  set.  forth  in  Rule  162  of  these  Rules,  or  for  such  other  sufficient  reason 
to  be  stated  in  the  order  for  adjournment  as  the  Court  shall  think  fit;  but  in 
every  such  case,  unless  an  order  for  adjournment  is  made,  the  Court  shall  either 
make  a  receiving  order  or  dismiss  the  petition. 

Notice  by  debtor  of  intention  to  oppose  petition.  By  Rule  160  where  a  debtor 
intends  to  show  cause  against  a  petition  he  must  file  a  notice  with  the  Registrar, 
specifying  the  statements  in  the  petition  which  he  intends  to  deny  or  dispute, 
and  transmit  by  post  to  the  petitioning  creditor  and  his  sohcitor,  if  known,  a 
copy  of  the  notice  three  days  before  the  day  on  which  the  petition  is  to  be  heard. 
Cf.  Form  17.  A  debtor  against  whom  a  bankruptcy  petition  had  been  presented 
instructed  his  solicitor  to  oppose  it.  The  solicitor  inadvertently  omitted  to  give 
the  notice  required  by  rule  36  of  the  Bankruptcy  Rules,  1870,  but  he  appeared 
at  the  hearing  of  the  petition,  and  asked  to  be  allowed  to  dispute  the  vahdity 
of  the  petitioning  creditor's  debt.  The  Registrar  refused  to  permit  this,  and 
made  an  adjudication.  It  was  considered  that  the  proceedings  had  been  taken 
too  hastily,  and  that  the  Registrar  ought  to  have  allowed  the  debtor  to  adduce 
his  evidence.  The  adjudication  was  therefore  annulled,  but  the  debtor  (who 
appealed)   was   directed  to   pay   the  costs  occasioned  by  his   omitting  to  give 
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notice  that  he  intended  to  oppose  the  petition.  In  another  case  the  debtor,  having 
given  notice  that  he  intended  to  oppose  the  petition,  withdrew  the  notice;  but,  on 
the  hearing  of  the  petition,  without  having  given  a  fresh  notice,  he  claimed  the 
right  to  dispute  the  amount  of  the  debt,  on  the  ground  that,  since  the  withdrawal 
of  the  notice,  he  had  made  a  payment  to  the  creditor  which  reduced  the  debt  below 
£50.  The  creditor  was  hot  present,  and  the  Registrar  dismissed  the  petition.  In  the 
C!ourt  of  Appeal,  James,  L.  J.,  ordered  the  case  to  go  back  to  the  Registrar  in  order 
that  the  creditor  might  have  an  opportunity  of  adducing  his  evidence.  Bankruptcy 
is  a  quasi  penal  proceeding,  and  must  be  treated  strictly.  The  petitioner,  therefore, 
ought  to  go  provided  with  proof  of  all  essentials,  except  where  the  demand  of  proof 
would  be  a  merely  dilatory  requisition;  he  ought  to  go  armed  with  proof,  for  instance, 
of  authority  by  the  company  to  present  a  petition  when  he  is  a  secretary  of  a  com- 
pany. A  petitioner  may  not  think  he  can  go  to  a  hearing  without  being  prepared 
with  proof  of  essential  matters,  albeit. those  matters  are  not  included  among  the 
matters  specified  in  section  7  (2)  (5)  of  the  Bankruptcy  Act  and  rule  162  {Ex 
parte  Sanders  (1894)  1  Mans.  382). 

Non-appearance  of  debtor.  By  the  General  Rules,  161, — "If  the  debtor  does 
not  appear  at  the  hearing,  the  Court  may  make  a  receiving  order  on  such  proof 
of  the  statements  in  the  petition  as  the  Court  shall  think  sufficient". 

Second  petition  on  same  act  of  bankruptcy.  By  the  General  Rules — ^^'If  any 
creditor  neglects  to  appear  on  his  petition,  no  subsequent  petition  against  the 
"-same  debtor  or  debtors,  or  any  of  them,  either  alone  or  jointly  with  any  other 
person,  shall  be  presented  by  the  same  creditor  in  respect  of  the  same  act  of 
bankruptcy  without  the  leave  of  the  Court  to  which  the  previous  petition  was 
presented". 

In  a  case  where  a  petition  was  dismissed  for  want  of  prosecution  because  the 
debtor  had  promised  to  secure  the  petitioning  creditor's  debt  and  to  pay  his  other 
creditors,  but  subsequently  refused  to  fulfil  his  promise,  it  was  held,  on  appeal, 
that  there  had  been  no  condonation  of  the  act  of  bankruptcy,  and  that  a  second 
bankruptcy  petition  could  be  again  presented,  founded  on  the  same  act  of  bank- 
ruptcy. In  this  case,  which  was  regarded  by  Sir  James  Bacon,  C.  J.,  as  one  of  con- 
siderable importance,  he  observed  that  if  proceedings  in  bankruptcy  were  not 
prosecuted  against  the  debtor  under  the  above  circumstances,  it  would  be  making 
the  bankruptcy  rules  sanction  the  most  flagrant  injustice  on  the  part  of  the  debtor. 
The  policy  of  the  rule,  requiring  the  creditor  to  obtain  the  leave  of  the  Court  previous 
to  presenting  a  new  petition  founded  on  the  same  act  of  bankruptcy,  was  explained 
by  Sir  James  Bacon,  C.  J.,  to  be  that  "the  proceeding  once  at  an  end,  is  not  to  be 
renewed  without  satisfying  the  Court  that  there  is  proper  ground  for  doing  so" 
(In  re  Jogger  (1874)  L.  R.  17  Eq.  454,  456). 

Appearance  of  debtor  to  show  cause.  —  Evidence  on  hearing.  By  the  General 
Rules,  162,  it  is  provided  that — "On  the  appearance  of  the  debtor  to  show  cause 
against  the  petition,  the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy, 
or  such  of  those  matters  as  the  debtor  shall  have  given  notice  that  he  intends 
to  dispute,  shall  be  proved,  and  if  any  new  evidence  of  those  matters,  or  any  of 
them,  shall  be  given,  or  any  witness  or  witnesses  to  such  matter  shall  not  be 
present  for  cross-examination,  and  further  time  shall  be  desired  to  show  cause, 
the  Court  shall,  if  the  application  appears  to  the  Court  to  be  reasonable,  grant 
such  further  time  as  the  Court  may  think  fit".  When  a  debtor  gives  notice  of 
his  intention  to  dispute  the  statements  in  the  petition,  and  appears  at  the  hearing, 
the  statements  in  the  petition  must  be  proved  afresh,  even  though  the  debtor  does 
not  tender  any  evidence,  otherwise  the  adjudication  will  be  annulled  {In  re 
Ormston  (1876)  3  Ch.  D.  452).  A  debtor's  summons  and  a  bankruptcy  petition 
founded  upon  the  non-compliance  with  it,  are  entirely  distinct  htigations,  and  the 
evidence  taken  upon  the  one  cannot  be  used  upon  the  other  unless  previous  notice 
has  been  giveh  of  the  intention  to  use  it.  Therefore,  upon  the  hearing  of  a 
bankruptcy  petition  founded  upon  the  debtor's  non-comphance  with  a  debtor's 
summons  the  service  of  the  summons  must  be  strictly  proved,  even  though  the 
debtor  has,  in  an  affidavit  previously  made  by  him  upon  an  appHcation  to  dismiss 
the  summons,  admitted  that  the  summons  has  been  served  upon  him.  Such  an 
affidavit  cannot  be  used  upon  the  hearing  of  the  petition,  unless  previous  notice 
has|been  given  of  the  intention  to  use  it  {In  re  Rogers  (1880)  15  Ch.  D.  207).  The 
evidence  of  the  petitioning  creditor  is  admissible  at  the  hearing  of  a  petition,  when 
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he  is  ready  to  give  evidence  that  the  debt  is  due  down  to  the  date  of  the  ad- 
journed hearing,  and  there  ought  otherwise  to  be  a  supplementary  affidavit  that 
the  debt  was  due  down  to  the  date  of  the  adjourned  hearing.  The  want  of  affi- 
davit of  service  is  cured  by  the  petitioning  creditor,  under  such  circumstances, 
going  into  the  box  {In  re  Stables  (1894)  1  Mans.  68). 

By  the  General  Rules,  164,  the  personal  attendance  of  the  petitioning 
creditor  and  of  the  witnesses  to  prove  the  debt  and  act  of  bankruptcy  or 
other  material  matters,  upon  the  hearing  of  the  petition,  may,  if  the  Court  shall 
think  fit,  be  dispensed  with.  This  rule  does  not  imply  that  when  the  peti- 
tioning creditor's  debt  is  based  on  a  judgment  his  presence  is  unnecessary.  It  is 
most  important  that  it  should  be  understood  that  where  the  petitioner's  debt  is 
founded  on  a  judgment  verified  by  the  affidavit  of  the  petitioning  creditor,  that 
does  not  deprive  the  debtor  of  his  right  to  cross-examine  unless  and  until  he  gives 
evidence  to  displace  the  judgment.  The  practice  of  the  petitioning  creditor  attending 
upon  the  hearing  of  a  bankruptcy  petition,  or,  as  in  old  times,  upon  striking|the 
docket,  has  been  a  uniform  practice  ever  since  bankruptcy  practice  took  an  esta- 
bhshed  form  at  all.  It  was  a  right  practice,  and  weU  founded.  The  consequences 
of  bankruptcy  are  very  serious,  and  the  matters  which  lead  up  to  it — the  petition 
and  the  receiving  order — are  therefore  very  serious  too.  It  is  for  that  reason  that 
the  Court  has  always  insisted  on  the  strongest  proof  of  good  faith  on  the  part  of 
petitioners.  A  person  might  abuse  the  process  of  the  Court  of  Bankruptcy;  ex.  gr. 
by  petitioning  in  respect  of  a  debt  of  which  he  is  only  the  trustee,  without  the  con- 
currence of  the  beneficial  owner,  without  which  there  is  no  real  debt;  or,  again, 
a  person  has  been  known  to  present  a  petition  to  stop  a  prosecution  (In  re  Adams 
(1879)  12  Ch.  D.  480).  Hence  it  may  sometimes  be  of  great  importance  to  the 
administration  of  the  bankruptcy  law,  that  the  petitioning  creditor  should  attend 
upon  the  hearing  of  the  petition,  as  otherwise  he  deprives  the  debtor  of  his 
right  to  cross-examine.  The  moment  it  is  suggested  that  the  petition  is  presented 
for  a  purpose  foreign  to  the  bankruptcy  law,  the  moment  there  is  a  scintilla  of 
evidence  to  that  effect,  it  is  the  duty  of  the  Registrar  to  allow  cross-examination. 
But  the  registrar  by  virtue  of  General  Rule,  164,  has  a  discretion  to  dispense  with 
the  examination  of  the  creditor  and  if  he  exercises  this  discretion  the  Divisional 
Court  will  not  interfere.  There  is  no  right  under  Rule  164  to  insist  on  cross- 
examining  a  person  who  has  not  been  put  in  the  box.  A  petitioning  creditor  who 
uses  the  statutory  affidavit  in  verification,  which  he  or  some  person  on  his  behalf 
may  make  by  section  7  of  the  Bankruptcy  Act,  ought  to  be  ready  to  submit  to 
cross-examination  upon  it.  (Cf .  the  observations  of  Vaughan  WiUiams,  J.,  in  In  re 
Purrett  (1895)  2  Mans.  403,  405  et  seq.) 

Proceedings  after  trial  of  disputed  question.  By  the  General  Rules,  165,  it  is 
provided  on  this  subject  that — "Where  proceedings  on  a  petition  have  been 
stayed  for  the  trial  of  the  question  of  the  validity  of  the  petitioning  creditor's 
debt,  and  such  question  has  been  decided  in  favour  of  the  validity  of  the  debt, 
the  petitioning  creditor  may  apply  to  the  Registrar  to  fix  a  day  on  which  further 
proceedings  on  the  petition  may  be  had,  and  the  Registrar  on  production  of  the 
judgment  of  the  Court  in  which  the  question  was  tried,  or  an  office  copy  thereof, 
shall  give  notice  to  the  petitioner  by  post  of  the  time  and  place  fixed  for  the 
hearing  of  the  petition,  and  a  hke  notice  to  the  debtor  at  the  address  given 
in  his  notice  to  dispute,  and  also  to  their  respective  sohcitors,  if  known".  When 
the  validity  of  the  petitioning  creditor's  debt  has  been  established  by  the  judg- 
ment of  a  Court  of  first  instance,  the  Registrar  has  a  judicial  discretion  to  proceed 
with  the  hearing  of  the  petition  and  to  make  an  adjudication  of  bankruptcy  upon  it, 
and  is  not  bound  to  wait  for  a  final  decision  of  a  Court  of  Appeal  on  the  validity 
of  the  debt,  but  should  so  wait  if  satisfied  that  a  hcmd  fide  appeal  is  pending.  Before 
fixing  a  day  for  continuing  the  proceedings  on  the  petition,  the  Registrar  is  bound 
to  require  the  production  of  the  judgment  establishing  the  debt,  or  an  office  copy 
of  it;  but  if  an  irregularity  occurs  in  this  respect,  and  the  debtor  or  his  solicitor 
appears  on  the  day  fixed  and  does  not  take  the  objection  that  neither  the  judgment 
nor  an  office  copy  was  directed  to  be  produced  by  the  Registrar,  the  irregularity 
is  considered  waived,  and  the  objection  cannot  be  subsequently  taken  [In  re 
Yeatman  (1880)  16  Ch.  D.  283). 

Application  to  dismiss  petition  where  there  is  no  good  petitioning  creditor's 
debt.     By  the  General  Rules,   166,  it  is  provided  on  this  subject  that — "Where 
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proceedings  on  a  petition  have  been  stayed  for  the  trial  of  the  question  of  the 
vahdity  of  the  petitioning  creditor's  debt,  and  such  question  has  been  decided 
against  the  validity  of  the  debt,  the  debtor  may  apply  to  the  Registrar  to  fix 
a  day  on  which  he  may  apply  to  the  Court  for  the  dismissal  of  the  petition 
with  costs,  and  the  Registrar,  on  the  production  of  the  judgment  of  the  Court  in 
which  the  question  was  tried,  or  an  office  copy  thereof,  shall  give  notice  to  both 
the  petitioner  and  debtor  (and  to  their  respective  solicitors,  if  known)  by  post  of 
the  time  and  place  fixed  for  the  hearing  of  the  apphcation". 

Hearing  of  Petition.  By  the  Bankruptcy  Rules,  157  ss.  (2),  it  is  provided — "A  cre- 
ditor's petition  shall  not  be  heard  until  the  expiration  of  eight  days  from  the  ser- 
vice thereof :  Provided  that  where  the  act  of  bankruptcy  alleged  is  that  the  debtor 
has  filed  a  declaration  of  inabihty  to  pay  his  debts,  or  where  it  is  proved  to  the 
satisfaction  of  the  Court  that  the  debtor  has  absconded,  or  in  any  other  case  for 
good  cause  shewn,  the  Court  may,  on  such  terms,  if  any,  as  the  Court  may  think 
fit  to  impose,  hear  the  petition  at  such  earher  date  as  the  Court  may  think  expedient" ; 
and  by  158,  that  "the  Registrar  shall  appoint  the  time  and  place  at  which  the 
petition  will  be  heard,  and  notice  thereof  shall  be  written  on  the  petition  and 
sealed  copies,  and  where  the  petition  has  not  been  served  the  Registrar  may 
from  time  to  time  alter  the  first  day  to  be  appointed,  and  appoint  another  day 
and  hour". 

In  Ex  parte  Discount  Company  (1893)  10  Morr.  131,  the  order  of  the  Regis- 
trar appears  to  have  been  "the  petitioning  creditor  not  appearing,  and  the 
debtor  not  appearing,  the  petition  is  dismissed".  The  petition  was  not  served 
upon  the  debtor,  but  when  a  petition  is  presented  to  the  Court,  it  is  not  the  less 
presented  because  it  has  not  been  served.  Under  certain  circumstances  a  petition 
may  be  acted  on  before  it  is  served.  The  petitioning  creditor  company,  in  this  case, 
appealed  from  the  order  dismissing  the  petition,  the  ground  of  the  appeal  in  effect 
being  that  a  bankruptcy  petition  could  not  be  dismissed  for  want  of  prosecution 
in  a  case  where  such  petition  had  not  been  served.  In  the  Divisional  Court  the 
appeal  was  dismissed  with  costs  for  the  following  reasons.  The  County  Court  had 
a  right  to  get  rid  of  the  petition  by  virtue  of  an  inherent  power  which  enables  it 
to  prevent  the  petition  being  left  perpetually  a  terminits  a  quo  from  which  the 
petitioner  may  start  when  he  can  get  the  Court  to  appoint  another  day.  There 
was  a  suggestion  that  the  non-appearance  of  the  petitioning  creditor's  solicitor 
was  due  to  a  shp,  but  the  Divisional  Court  observed,  that  if  this  had  been  the  case, 
"the  registrar  would  have  appointed  a  day  and  have  allowed  a  re-hearing  of  the 
matter  as  he  had  jurisdiction  to  do".  But  it  cannot  be  supposed  that  the  appoint- 
ment of  a  new  day  for  the  hearing  of  the  petition  is  to  be  obtained  automatically 
without  the  appearance  of  the  petitioning  creditor  or  any  asking  for  it.  It  is  in  the 
absolute  discretion  of  the  registrar  to  grant  a  re-hearing  on  the  apphcation  of  the 
petitioning  creditor  imder  such  circumstances,  and  it  seems  he  may  consider  it 
too  late. 

Receiving  Order.  On  this  subject  the  Bankruptcy  Rules  (176 — 183)  provide  as 
follows.  — 176.  (1)  A  receiving  order  shaU  be  in  one  of  the  Forms  Nos.  28  and  29  in 
the  Appendix,  with  such  variations  as  circumstances  may  require.  (2)  When  the  receiv- 
ing order  is  made  on  a  creditor's  petition  there  shall  be  stated  in  the  receiving  order 
the  nature  and  date,  or  dates,  of  the  act,  or  acts,  of  bankruptcy  upon  which  the  order 
has  been  made.  Every  order  shall  contain  at  the  foot  thereof  a  notice  requiring  the 
debtor  to  attend  on  the  official  receiver  forthwith  on  the  service  thereof  at  the  place 
mentioned  therein.  Cf .  the  Bankruptcy  Act,  1883,  s.  5.  —  177.  Every  receiving  order, 
and  order  for  the  appointment  of  the  official  receiver  as  interim  receiver  of  a  debtor's 
property,  shall  be  prepared  by  the  Registrar,  and,  in  cases  in  which  printed  forms 
can  be  conveniently  used,  may  be  partly  in  print  and  partly  in  writing.  Where 
the  petitioner  is  represented  by  a  solicitor  the  receiving  order  shall  be  indorsed 
with  the  name  and  address  of  such  sohcitor.  —  178.  A  copy  of  every  receiving 
order,  and  order  for  the  appointment  of  the  official  receiver  as  interim  receiver 
of  the  debtor's  property,  sealed  with  the  seal  of  the  Court,  shall  forthwith  be  sent 
by  post  or  otherwise  by  the  Registrar  to  the  official  receiver.  —  179.  The  official, 
receiver  shall  cause  a  copy  of  the  receiving  order  sealed  with  the  seal  of  the  Court, 
to  be  served  on  the  debtor.  As  to  service  where  the  debtor  is  abroad  it  is  provided 
by  the  General  Rules,  195,  that  where  a  debtor  against  whom  a  receiving  order  has 
been  made  is  not  in  England,  the  Coiurt  may  order  service  on  the  debtor  of  the, 
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receiving  order,  order  of  adjudication,  order  to  attend  the  public  examination  or 
any  adjournment  thereof,  or  of  any  other  order  made  against,  or  summons  issued 
for  the  attendance  of  the  debtor,  to  be  made  within  such  time  and  in  such  manner 
and  form  as  it  shall  think  fit.  —  180.  A  receiving  order  shall  not  be  made  against 
a  debtor  on  a  petition  in  which  the  act  of  bankruptcy  alleged  is  non-compUance 
with  a  bankruptcy  notice  within  the  appointed  time,  where  such  debtor  shall  have 
appHed  to  set  aside  such  notice  until  after  the  hearing  of  the  appHcation,  or  where 
the  notice  has  been  set  aside,  or  during  a  stay  of  the  proceedings  thereon;  but  in 
such  case  the  petition  shall  be  adjourned  or  dismissed  as  the  Court  may  think  fit.  — 
181,  There  may  be  included  in  a  receiving  order,  an  order  staying  any  action  or 
proceeding  against  the  debtor  or  staying  proceedings  generally.  —  182.  (1)  Where 
a  receiving  order  is  made,  in  the  High  Court  the  senior  Bankruptcy  Registrar, 
and  in  a  County  Court  the  Registrar  shall  forthwith  give  notice  thereof  to  the  Board 
of  Trade.  (2)  The  official  receiver  shall  forthwith  send  notice  thereof  to  such  local 
paper  as  the  Board  of  Trade  may  from  time  to  time  direct,  or  in  default  of  such 
direction,  as  he  may  select.  (3)  The  notices  shall  be  in  the  Forms  Nos.  31  and  32 
in  the  Appendix,  with  such  variations  as  circumstances  may  require.  —  183.  (1)  All 
proceedings  under  the  Act  down  to  and  including  the  making  of  a  receiving  order 
shall  be  at  the  cost  of  the  party  prosecuting  the  same,  but  when  a  receiving  order 
is  made,  the  costs  of  the  petitioning  creditor  (including  the  costs  of  the  bankruptcy 
notice  [if  any]  sued  out  by  him)  shall  be  taxed  and  be  payable  out  of  the  proceeds 
of  the  estate,  in  the  order  of  priority  prescribed  by  these  Rules.  By  r.  125  of  the 
General  Rules  it  is  provided  that  the  assets  in  every  matter  remaining,  after  pay- 
ment of  the  actual  expenses  incurred  in  reahzing  any  of  the  assets  of  the  debtor, 
shall,  subject  to  any  order  of  the  Court,  be  liable  to  the  following  payments  which 
shall  be  made  in  the  following  order  of  priority,  namely: — First.  The  actual  ex- 
penses incurred  by  the  official  receiver  in  protecting  the  property  or  assets  of  the 
debtor,  or  any  part  thereof,  and  any  expenses  or  outlay  incurred  by  him  or  by 
his  authority  in  carrying  on  the  business  of  the  debtor.  Next.  The  fees,  percen- 
tages, and  charges  payable  under  Table  B  of  the  Scale  of  Fees ;  and  any  other  fees 
payable  to,  or  costs,  charges,  and  expenses  incurred  or  authorized  by  the  official 
receiver.  The  fee  which  under  the  Scale  of  Fees  for  the  time  being  in  force,  is  re- 
quired to  be  affixed  to  the  copy  of  the  cash  book  when  forwarded  for  audit.  The 
deposit  or  deposits  lodged  by  the  petitioning  creditor  pursuant  to  these  Rules. 
The  deposit  or  deposits  lodged  on  any  apphcation  for  the  appointment  of  an 
interim  receiver.  The  remuneration  of  the  special  manager  (if  any).  The  taxed 
costs  of  the  petitioner.  The  remuneration  and  charges  of  the  person  (if  any) 
appointed  to  assist  the  debtor  in  the  preparation  of  his  statement  of  affairs.  Any 
allowance  made  to  the  debtor  by  the  official  receiver.  The  taxed  charges  of  any 
shorthand  writer  appointed  by  the  Court.  The  trustee's  necessary  disbursements 
other  than  actual  expenses  of  reahzation  heretofore  provided  for.  The  costs  of 
any  person  properly  employed  by  the  trustee  with  the  sanction  of  the  committee 
of  inspection.  Any  allowance  made  to  the  debtor  by  the  trustee  with  the  sanction 
of  the  committee  of  inspection.  Next.  The  remuneration  of  the  trustee.  The  actual 
out  of  pocket  expenses  necessarily  incurred  by  the  committee  of  inspection,  subject 
to  the  approval. of  the  Board  of  Trade. 

Costs.  Although  there  is  power  to  make  a  charging  order  under  section  28  of  the 
Solicitors  Act,  1860,  on  money  or  property  recovered  or  preserved  in  civil  proceed- 
ings in  the  bankruptcy  {Re  Wood,  ex  f.  Fanshawe  [1897]  1  Q.  B.  314;  Be  Deakin, 
ex  f.  Daniell  [1900]  2  Q.  B.  489),  yet  having  regard  to  the  express  provision  of 
this  Rule  as  to  priority,  the  cases  in  which  the  Court  wiU  exercise  this  power  are 
rare  [Re  Humphreys  [1898]  1  Q.  B.  520;  see  also  ex  p.  Wingfield  [^903]  1  K.  B. 
735).  In  the  last  mentioned  case  the  assets  were  finally  represented  by  a  sum  of 
about  £1890,  which  was  insufficient  to  pay  in  fuU  both  the  £1380  due  to  the 
trustee's  solicitors  and  also  the  petitioning  creditor's  taxed  costs  of  the  re-hearing  in 
the  Court  below  and  in  the  Court  of  Appeal,  and  the  trustee's  sohcitors  apphed  that 
their  taxed  costs  might  be  paid  out  of  the  £1890  in  priority  to  the  petitioning 
creditor's  costs  of  the  re-hearing.  A  purely  technical  prehminary  objection,  that 
the  solicitors  had  no  locus  standi,  because  they  were  employed  by  a  trustee  who 
had  retired  through  iU  health,  was  overruled,  the  Court  regarding  it  as  of  no  substance. 
There  is  nothing  in  the  Act  or  rules  that  prevents  the  Court  ordering  payment 
of  his  bUl  of  costs  to  the  sohcitor  when  a  new  trustee  has  been  appointed.   But  it 
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is  very  inconvenient  if  any  person  might  come  and  ask  to  vary  the  ordinary  rule 
as  to  priorities,  and  they  will  not  be  altered  in  favour  of  the  trustee's  solicitors, 
so  as  to  make  "the  actual  expenses  of  realizing  any  of  the  assets  of  the  debtor" 
include  the  expenses  of  the  trustee's  soHcitors,  and  their  application  will  be  dis- 
missed with  costs.  In  this  case  the  Court  held  that,  on  principle,  "the  taxed  costs 
of  the  petitioner"  include  costs  to  which  he  is  subjected  by  a  rehearing,  both  in  the 
Court  below  and  on  appeal,  against  the  receiving  order.  It  was  also  held  in  this 
case  that  the  actual  expenses  of  reahzing  the  assets  mean  strictly  the  costs  of  a  sale 
of  any  of  the  assets.  It  appears  an  open  question  whether  a  sohcitor  properly 
employed  by  a  trustee  in  bankruptcy  can  apply  direct  to  the  Court  for  payment 
of  his  bill  of  costs  out  of  the  estate — "if  the  trustee  and  solicitor  were  at  arm's 
length,  the  solicitor  could  obtain  leave  to  use  the  name  of  the  trustee  on  giving 
him  a  proper  indemnity". 

By  the  General  Rules,  No.  183  it  is  provided  that: 

1.  All  proceedings  under  the  Act  down  to  and  including  the  making  of  a  re- 
ceiving order  shall  be  at  the  cost  of  the  party  presenting  the  same,  but  when 
a  receiving  order  is  made,  the  costs  of  the  petitioning  creditor  (including 
the  costs  of  the  bankruptcy  notice  [if  any]  sued  out  by  him)  shall  be  taxed 
and  be  payable  out  of  the  proceeds  of  the  estate,  in  the  order  of  priority 
prescribed  by  these  Rules. 

2.  When  the  proceeds  of  the  estate  are  not  sufficient  for  the  payment  of  any 
costs  necessarily  incurred  by  the  official  receiver  (in  excess  of  the  deposit) 
between  the  making  of  a  receiving  order  and  the  conclusion  of  the  first 
meeting  of  creditors,  the  Court  may  order  such  costs  to  be  paid  by  the 
party  prosecuting  the  proceedings. 

It  has  been  decided  that  if  two  creditors  present  separate  petitions  the  costs 
of  the  creditor  upon  whose  petition  the  adjudication  is  founded  wiU  be  paid  in 
priority  to  the  costs  of  the  other  creditors  (Be  Springall  (1872)  25  L.  T.  716). 

Debtor's  Petition  and  Order  thereon.  This  subject  is  invested  with  great 
current  interest  in  view  of  a  very  recent  Parliamentary  Report  issued  by  a 
committee  of  a  thoroughly  representative  character  appointed  by  the  Board  of 
Trade  to  inquire  into  the  laws  relating  to  bankruptcy  and  arrangements  by  in- 
solvent debtors  with  their  creditors  and  other  kindred  subjects.  (Pari.  Pap.  1908 
Cd.  4068,  4069.)  In  Ex  parte  Hoes  [1901]  1  K.  B.  104,  Vaughan  Williams,  L.  J., 
considered  that  it  is  difficult  to  say  that  bankruptcy  proceedings  are  in  any 
sense  criminal  since  a  debtor  is  allowed  to  petition  against  himself.  But  the 
recent  Parhamentary  Paper  recommended  strengthening  the  penal  provisions  of 
the  Bankruptcy  Acts,  and  therefore  seems  to  indicate  the  possibihty  of  a 
reversion  to  the  time  when  bankruptcy  proceedings  were  undoubtedly  regarded 
as  being  in  some  sense  criminal  proceedings ;  a  description  which  is  to  be  found  again 
and  again,  not  only  in  cases  in  the  Bankruptcy  Court,  but  in  cases  in  the  Common 
Law  Courts,  and  also  in  the  Court  of  Chancery.  The  Report  on  Bankruptcy  Law 
and  Administration  recommends  more  expedition  in  the  prosecution  of  insolvent 
debtors  who  commit  serious  malpractices  by  requiring  one  proceeding  only  to  take 
place  upon  the  Bankruptcy  Court  or  Registrar  ordering  the  prosecution  of  a  debtor, — 
namely,  a  summary  hearing  before  a  magistrate  or  justices,  and  only  requiring 
the  Director  of  PubHc  Prosecutions  to  conduct  the  proceedings  when  the  magi- 
strates commit  the  offender  for  trial  by  a  jury.  The  Parhamentary  Paper  also  re- 
commends that  the  failure  by  a  debtor  to  keep  books  of  account  for  the  two  years 
preceding  his  bankruptcy  should  be  made  an  offence  punishable  on  summary  con- 
viction by  imprisonment;  the  act  being  already  regarded  as  criminal  by  the  laws 
in  force  in  France,  Gtermany,  and  Scotland.  The  Report  makes  similar  recommen- 
dations with  regard  to  turning  such  delinquencies  as  gambling  and  improper  specu- 
lation, leading  or  contributing  to  bankruptcy,  into  criminal  offences;  and  also 
recommends  that,  for  the  purpose  of  putting  a  stop  to  the  prevalent  mischief  of 
undischarged  baiikrupts  carrying  on  trades  and  businesses  in  assumed  names 
without  disclosing  their  identity  and  position,  the  existing  penal  provisions  of  the 
Bankruptcy  Acts  on  this  subject  should  be  strengthened. 

The  terms  of  the  Bankruptcy  Act,  on  the  subject  of  a  debtor's  petition  and 
order  thereon  are  as  follows: 
8.    LA  debtor's  petition  shall  allege  that  the  debtor  is  unable  to  pay  his  debts, 
and  the  presentation  thereof  shall  be  deemed  an  act  of  bankruptcy  without 
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the  previous  filing  by  the  debtor  of  any  declaration  of  inability  to  pay 
his  debts,  and  the  Court  shall  thereupon  make  a  receiving  order. 
2.  A  debtor's  petition  shall  not,  after  presentment,  be  withdrawn  without  the 

leave  of  the  Court." 
A  debtor's  petition  must  contain  his  name  and  description  and  also  his  ad- 
dress. It  is  not  sufficient  for  a  debtor's  petition  merely  to  contain  his  address 
at  the  date  on  which  the  petition  is  presented;  it  must  also,  if  the  occasion 
requires,  contain  the  address  at  which  he  resided  or  carried  on  business  when 
he  contracted  the  debts  or  liabiUties  which  at  the  date  of  the  petition  remained 
unpaid  or  unsatisfied  (General  Rules,  144  [1]).  The  provisions  in  the  Bankruptcy 
Act,  which  confer  on  a  debtor  a  right  to  present  a  bankruptcy  petition  against 
himself  do  not  introduce  any  restrictions  on  his  right  to  petition,  so  long  as  he 
comphes  with  certain  requisitions  as  to  the  contents  of  the  petition.  Neither  is 
the  debtor's  right  to  petition  subject  to  any  hmitation  by  the  Bankruptcy  Rules. 
But  a  debtor's  petition  may  amount  to  an  abuse  of  the  process  of  the  Court  (Be 
Bond  (1888)  21  Q.  B.  D.  17;  Re  Betts  [1901]  2  K.  B.  39),  and,  therefore,  in  spite 
of  the  language  of  ss.  (1)  of  section  8  of  the  Bankruptcy  Act,  1883,  the  Court,  on 
the  presentation  of  a  petition  by  a  debtor,  may  either  dismiss  the  petition,  or 
rescind  a  receiving  order  founded  on  it.  It  is  not  an  abuse  of  the  process  of  the 
Court  for  a  debtor  to  present  a  bankruptcy  petition,  because  he  has  only  one 
creditor  {Be  Hecquard  (1890)  24  Q.  B.  D.  71),  or,  when  that  is  the  case,  and  he 
is  possessed  of  an  inahenable  pension  and  very  small  assets,  for  him  to  file  a 
petition  in  order  to  evade  a  judgment  summons  (In  re  Painter  [1895]  1  Q.  B.  85). 
But  it  is  an  abuse  of  the  process  of  the  Court  for  a  debtor  to  file  a  petition  when 
he  is  undischarged  under  three  previous  bankruptcies  in  two  of  which  he  has 
himself  petitioned  with  the  view  of  evading  committal  orders  [In  Be  Betts  [1901] 
2  K.  B.  39)  or  when  a  joint  petition  is  presented  by  persons  who  are  neither 
partners  nor  joint  traders  (Be  Bond  (1888)  21  Q.  B.  D.  17).  If  a  receiving  order 
has  been  made  on  a  petition  which  is  an  abuse  of  the  process  of  the  Court,  the 
Court  has  power  to  rescind  it.  In  Be  Bond  (supra)  involved  an  abuse  of  the 
process  of  the  Court,  because  by  joining  two  debtors  who  ought  not  to  be 
joined  the  revenue  is  deprived  of  a  fee  of  £5  which  would  have  to  be  paid 
had  there  been  separate  petitions  instead  of  a  joint  petition.  The  petition  in 
that  case  was  also  an  abuse  of  the  process  of  the  Court  for  another  reason, 
because  it  had  for  its  object  the  payment  of  the  expenses  of  a  debtor  with 
no  assets  out  of  the  assets  of  another  debtor.  The  two  persons  were  husband 
and  wife,  and  the  petition  was  really  that  of  the  wife  alone,  out  of  whose 
pocket  the  whole  of  the  costs  of  the  petition  up  to  that  time  had  been  paid. 
When  a  husband  files  his  own  separate  petition,  he  must  not  do  it  out  of  the 
assets  of  his  wife.  It  is  impossible  to  say  that  the  presentation  of  a  petition  is  an 
abuse  of  the  process  of  the  court  when  it  will  not  have  the  result  of  reheving  the 
debtor  from  the  payment  of  a  debt  to  a  sohcitor  creditor,  as  where  the  very  money 
which  the  latter  seeks  to  get  (the  personal  earnings  of  a  debtor  with  no  other  assets) 
by  obtaining  from  time  to  time  a  committal  order  will  come  to  him  by  reason  of 
the  adjudication.  It  was  decided  in  In  re  Boberts  [1900]  1  Q.  B.  122  that  "Under 
s.  44  of  the  Bankruptcy  Act,  1883,  which  vests  in  the  trustee  all  property  belonging 
to  the  bankrupt  at  the  commencement  of  the  bankruptcy  or  acquired  by  him  before 
his  discharge,  all  personal  earnings  of  the  bankrupt  between  the  commencement 
of  his  bankruptcy  and  his  discharge  belong  to  the  trustee,  save  only  what  is  ne- 
cessary for  the  support  of  the  bankrupt  and  his  family".  Under  the  circumstances 
just  before  alluded  to,  where  a  debtor  whose  only  asset  consisted  in  personal  earnings 
from  his  employment  presented  a  petition  in  bankruptcy,  there  was,  therefore,  no 
abuse  of  the  process  of  the  court,  as  his  personal  earnings  belonged  to  the  trustee 
in  bankruptcy.  The  debtor  gained  the  protection  of  the  bankruptcy  law,  and 
avoided  being  sent  to  prison  with  the  inevitable  result  of  being  dismissed  from  his 
employment, — "but  I  am  not  at  all  prepared  to  say  that  the  Legislature  did  not 
intend  that  a  debtor  who  had  been  subjected  to  such  pressure  should  relieve  himself 
from  that  pressure  by  obtaining  an  adjudication  in  bankruptcy  against  himself". 
(Per  Vaughan  WiUiams,  L.  J.,  in  In  re  Hancock  [1904]  1  K.  B.  585,  590.)  A  debtor's 
petition  is  not  an  abuse  of  the  process  of  the  Court,  and  an  adjudication  founded 
on  it  will  not  be  annulled,  when  it  is  filed  just  before  a  judgment  summons  is  taken 
out  against  the  debtor  under  the  Debtors  Act,  1869.    It  makes  no  difference  in 
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cases  of  this  kind  whether  the  debtor  has  some  assets  (In  re  Archer  (1904)  20  T.  L.  R. 
390)  or  whether  he  has  practically  no  available  assets  (Ex  parte  Painter  [1895]  I 
Q.  B.  85). 

Solicitor's  costs  in  case  of  petition  by  debtor.  On  this  subject  it  is  provided 
by  Rule  113  that  "the  solicitor  in  the  matter  of  a  bankruptcy  petition  presented  ^y 
the  debtor  against  himseH  shall,  in  his  bill  of  costs,  give  credit  for  such,  sum  or 
security  (if  any)  as  he  may  have  received  from  the  debtor,  as  a  deposit  on  account 
of  the  costs  and  expenses  to  be  incurred  in  and  about  the  filing  and  prosecution 
of  such  petition;  and  the  amount  of  any  such  deposit  shall  be  noted  by  the 
taxing  officer  upon  the  allocatur  issued  for  such  costs".  Form,  B.  R.  143,  P.  4. 
Place  for  filing.  Section  95,  B.  R.  145.  Attestation,  B.  R.  146.  Deposit  of  five 
pounds  at  least  by  petitioner,  B.  R.  147.  The  Court  may  adjudicate  the  debtor 
a  bankrupt  on  his  own  apphcation  as  soon  as  a  receiving  order  is  made,  B.  R.  190. 
As  to  petition  by  a  firm,  see  B.  R.  261.  Description  and  address  of  debtor, 
B.  R.  144  (1).    Disallowance  of  costs  of  unnecessary  petition,  B.  R.  126. 

Part.  VII.    Effect  of  Receiving  Order  —  Powers  of  Official  Receiver 

—  Statement  of  Affairs  —  Public  Examination  —  First  Meeting  of 

Creditors  —  Order  of  Adjudication. 

Effect  of  Receiving  Order.  The  provisions  of  the  principal  Act  on  the  effect 
of  the  receiving  order  are  contained  in  s.  9  ss.  (1)  and  may  be  summarized  by 
saying  that  the  official  receiver  thenceforth  receives  all  the  debtor's  property,  and 
all  creditors,  except  secured  creditors,  are  thenceforth  divested  of  any  remedies 
they  previously  possessed  against  the  person  or  property  of  the  debtor. 

Powers  of  official  receiver.  The  official  receiver  is  to  remain  receiver  of  the 
property  until  the  creditors  appoint  a  trustee  in  manner  provided  by  section  21 
(see  section  7,  (1)  (a)),  and  to  act  as  trustee  until  one  is  appointed  (section  54  (1)), 
and  during  any  vacancy  (section  70  (1)  (g)  section  87,  (4)).  In  an  important  decision 
on  the  power  of  the  official  receiver  to  sell  the  bankrupt's  property,  even  though 
it  be  not  of  a  perishable  nature  (In  re  Parker  (1885)  15  Q.  B.  D.  196),  the 
question  before  the  court  was  whether  the  official  receiver,  being  by  the  Act  in 
terms  made  trustee  on  the  adjudication,  had  the  power  of  selling  the  bankrupt's 
property  before  a  creditors'  trustee  is  appointed.  In  deciding  that  the  official  receiv- 
er had  power  at  the  time  to  sell  the  property,  and  that  the  property  passed  by 
virtue  of  his  sale,  Brett,  M.  R.,  observed  "After  a  careful  examination  of  the 
Act  I  base  my  judgment  absolutely  and  entirely  upon  this,  that  ss.  54  and  56 
are  plain  and  simple  in  their  language;  that  the  language  giving  a  power  of 
sale  to  the  trustee,  includes  the  official  receiver,  when  acting  as  trustee,  and 
that  there  is  nothing  in  any  other  part  of  the  Act  which  authorizes  the  Court 
to  give  to  those  sections  any  but  their  plain  and  simple  interpretation".  It  is  not 
very  important  to  insist  on  there  being  several  main  stages  in  the  proceedings  in 
a  bankruptcy,  but  the  receiving  order  is  the  dividing  hne  with  regard  to  the  vahdity 
of  executions,  and  also  with  regard  to  the  relation  back  of  the  title  of  the  trustee, 
between  the  period  of  the  presentation  of  the  petition  and  the  period  of  the  release 
of  the  creditors'  trustee.  The  concluding  words  of  s.  54  (1) — that  "immediately 
on  a  debtor  being  adjudged  bankrupt,  the  property  of  the  bankrupt  shall  vest 
in  the  trustee — render  it  necessary  to  conclude  that  the  official  receiver  must 
be  the  trustee  in  all  those  cases  (in  practice  the  great  majority)  in  which  a 
trustee  is  not  appointed  until  after  the  adjudication.  There  can  be  no  other  inter- 
pretation put  upon  the  language  of  the  Act  than  that  the  property  of  the  bankrupt 
vests  in  the  official  receiver  qua  trustee,  unless  a  trustee  has  been  appointed  by 
the  creditors.  This  view  is  confirmed  by  the  succeeding  subsections  of  section  54, 
whose  provisions  cannot  be  supposed  to  be  confined  to  the  case  where  there  is  a 
vacancy  in  the  office  of  trustee  after  a  trustee  has  been  appointed  by  the  creditors. 
In  the  case  of  a  vacancy  in  the  office  of  trustee,  the  property  would  again  pass 
to  the  official  receiver.  The  Bankruptcy  Act  therefore  provides  a  complete  chain 
of  trustees,  viz.,  the  official  receiver  acting  as  trustee  until  a  trustee  is  appointed 
by  the  creditors ;  then  the  trustee  appointed  by  the  creditors ;  and,  in  case  of  a  sub- 
sequent vacancy,  the  official  receiver  again  becomes  the  trustee  until  a  new  trustee 
is  appointed.  By  section  56  of  the  Bankruptcy  Act  the  trustee  may  sell  all  or  any 
part  of  the  property  of  the  bankrupt.    In  the  facts  of  the  case  before  the  Court 
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in  In  re  Parker,  the  official  receiver  sold  property  whicli  was  not  of  a  perishable 
nature,  but,  BaggaUay,  L.  J.,  observed,  citing  section  56,  "there  you  have  lan- 
guage large  and  ample  enough  to  authorize  the  doing  of  that  which  the  official 
receiver  has  done  in  the  present  case:"  (15  Q.  B.  D.  210).    Section  70  of  the  Bank- 
ruptcy Act  is,  BaggaUay,  L.  J.,  observed,  "a  very  useful  provision,  enabhng  the  official 
receiver,  when  there  is  no  trustee,  to  act  as  manager  of  the  debtor's  estate.  It 
may  be  (in  fact  in  the  great  majority  of  cases  it  is  so)  that  the  bankrupt  is  carrying 
on  some  business,  and  that  it  is  to  the  interest  of  the  creditors  that  it  shall  not 
be  at  once  stopped  and  wound  up,  but  shall  be  allowed  to  be  carried  on  for  a  time, 
and  this  section  enables  the  official  receiver  to  carry  it  on".  The  costs  and  expenses 
of  a  sale  by  the  official  receiver,  when  acting  as  trustee  in  bankruptcy  in  the  interval 
between  the  adjudication  and  the  appointment  of  a  trustee  by  the  creditors,  are 
properly  payable  out  of  the  bankrupt's  estate.    In  the  case  of  small  bankruptcies, 
the  official  receiver  is  the  only  trustee,  unless  the  creditors  resolve  otherwise  (Bank- 
ruptcy Act,  1883;  s.  121).  The  case  of  In  re  Parker  was  carried  to  the  House 
of  Lords  a  year  later  and  the  decision  of  the  Court  of  Appeal  was  upheld.   The 
Earl  of  Selbome  considered  that  the  general  scheme,  or  general  intention,  of  the 
Bankruptcy  Act  is  that  the  office  of  trustee  should  be  one  office  ejvsdem  generis 
all  through,  in  all  events  and  at  all  times  from  the  date  of  the  adjudication.   This 
is  the  consistent  and  reasonable  view  of  the  scheme  of  the  Act.  Arguments  founded 
on  a  general  scheme,  or  general  intention,  are  to  be  treated  with  caution ;  and  Lord 
Selbome  rejected  as  inconsistent  the  view  that  the  Act  distinguished   between 
trustees  and  that  this  was  its  intention.    The  creditors  may,  simultaneously  with 
the  adjudication,  appoint  a  trustee  of  their  own  selection.    If  they  do  not,  then 
until  they  do  so  or  decline  to  do  so  within  the  time  allowed  them  for  that  purpose 
the  official  receiver  is  to  be  trustee  de  facto,  and  the  estate  is  to  vest  in  him,  and 
he  is  to  be  trustee  for  the  purposes  of  the  Act.  A  certain  time  is  allowed  to  the  cre- 
ditors to  choose  a  trustee  for  themselves.   If  they  do,  when  that  choice  is  complete 
it  supersedes  the  earher  official  appointment,  and  the  vesting  follows.    If  they  do 
not,  then  after  the  time  allowed  them  the  Board  of  Trade  comes  in,  and  then  the 
trustee  appointed  by  the  Board  of  Trade  is  trustee,  and  if  there  is  a  vacancy  from 
time  to  time  and  no  one  is  appointed  to  fiU  the  vacancy,  either  by  the  creditors 
or  by  the  Board  of  Trade,  the  official  receiver  comes  in  again.    Finally,  Lord  Sel- 
bome observed,  there  is  nothing  in  the  Bankruptcy  Act  which  restricts  or  Umits 
the  powers  of  the  official  receiver,  when  trustee,  in  a  manner  not  apphcable  to 
a  trustee  selected  by  the  creditors.   The  earher  sections  (54,  56),  if  they  stood  alone, 
merely  place  the  official  receiver,  after  the  adjudication,  in  the  position  of  a  trustee 
in  bankruptcy,  and  the  plain,  simple  and  ordinary  meaning  of  the  language  of  those 
sections  is  not  qualified  or  cut  down  by  the  70th  section  (the  only  other  section 
which  has  any  bearing  upon  the  matter)  which  merely  says  that  so  far  as  the  official 
receiver  is  acting  in  the  character  of  receiver  or  manager  he  shall  do  certain  things, 
and  is  entirely  silent  as  to  what  the  official  receiver  may  do  as  trustee.  Lord  Black- 
bum  observed  that  there  was  nothing  in  the  Bankruptcy  Act  from  which  it  can 
be  inferred  that  its  spirit  is  to  take  away  aU  power  and  control  from  the  officials 
and  give  it  to  the  creditors.    "It  seems  to  me  quite  a  possible  thing  that  where 
there  is  an  official  receiver  who  also  happens  to  be  appointed  trustee  the  powers 
may  be  cumulative,  he  may  still  continue  to  have  his  powers  as  official  receiver 
whatever  they  are,  and  also  at  the  same  time  any  of  the  powers  of  trustee  that 
are  not  inconsistent  with  them.    Lord  Blackburn  admitted  the  possibihty  that 
the  power  of  an  official  receiver  who  is  also  trustee  might  be  abused  existed.  Every 
other  power  might  be  abused,  but  it  was  "pretty  clear"  to  him  that  a  control  and 
a  power  would  be  exercised  by  the  Court  to  prevent  an  official  receiver  who  was 
also  trustee  from  abusing  his  powers  {Turquand  v.  Board  of  Trade  (1886)  11  App. 
Cas.  291). 

Consequences  of  receiving  order  as  to  remedies  of  creditors.  In  a  case  where 
Lindley,  L.  J.,  made  some  important  observations  on  the  effect  of  a  receiving 
order,  the  exact  issue  was — "if  an  action  is  brought  by  a  person  against  whom 
a  receiving  order  has  been  made  under  the  Banlmiptcy  Act,  1883,  but  who  is 
not  adjudicated  bankrupt,  can  he  be  properly  ordered  to  give  security  for  costs  1" 
It  was  held,  on  the  authorities  (Chitty's  Archbold,  Vol.  1,  part  5,  ch.  33,  p.  398; 
United  Ports  and  General  Insurance  Co.  v.  Hill  (1870)  L.  R.  5  Q.  B.  395),  that 
there  was  nothing  to  take  the  case  out  of  the  general  rule,  that  the  poverty  and  pos- 
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sible  or  probable  bankruptcy  of  a  plaintiff  is  not  a  ground  for  requiring  him  to  give 
security  for  costs.  But  on  the  subject  of  the  effect  of  a  receiving  order,  Lindley, 
L.  J.,  observed  that  "the  law  relating  to  receiving  orders  is  contained  in  ss.  5  et  seq. 
of  the  Bankruptcy  Act,  1883;  and  from  them  it  appears  that  a  receiving  order 
is  not  equivalent  to  an  adjudication  of  bankruptcy;  it  does  not  divest  the  debtor 
of  his  property,  nor  make  him  a  bankrupt,  nor  place  him  under  the  disabiUties 

of  an  adjudicated  bankrupt What  a  person  against  whom  a  receiving  order 

has  been  made  recovers  as  plaintiff  in  an  action  is  his  property  both  legally  and 
equitably,  although  he  must,  when  he  recovers  it,  hand  it  over  to  the  official 
receiver  for  the  benefit  of  his  creditors  if  he  does  not  pay  or  compound  with 
them:  "(Rhodes  v.  Dawson  (1886)  16  Q.  B.  D.  548,  554).  In  In  Re  Flack  [1900] 
2  Q.  B.  32,  it  was  held  that  a  trustee  in  bankruptcy  is  not  liable  for  the  arrears 
of  water  rate  due  from  the  debtor,  because  he  is  in  the  position  of  an  incoming 
tenant,  and  therefore,  though  he  can  be  compelled  to  pay  in  advance  for  a  future 
supply  of  water,  if  a  trustee  in  bankruptcy  pays  such  arrears  under  protest,  the 
water  company  must  refund  the  money  obtained  from  the  trustee  under  compulsion. 

On  the  making  of  a  receiving  order,  an  official  receiver  is  thereby  constituted 
receiver  of  the  property  of  the  debtor,  and  thereafter,  except  as  directed  by  the 
Act,  no  creditor  to  whom  the  debtor  is  indebted  in  respect  of  any  debt  provable 
in  bankruptcy  (including  a  debt  which  by  reason  of  notice  of  an  available  act  of 
bankruptcy,  the  creditor  is  personally  incapable  of  proving)  is  to  have  any 
remedy  against  the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or 
to  commence  any  action  or  other  legal  proceedings  imless  with  the  leave  of  the 
Court  and  on  such  terms  as  the  Court  may  direct.  A  receiving  order  has  been 
called  "the  dividing  Hne"  in  bankruptcy  proceedings,  and  it  seems  that  a  receiv- 
ing order,  so  long  as  it  stands,  is  conclusive  evidence  as  against  a  third  person 
that  the  act  of  bankruptcy  on  which  it  is  founded  was  in  fact  committed,  and 
that  the  title  of  the  trustee  relates  back  to  that  act  of  bankruptcy.  It  is  not 
necessary  to  join  the  official  receiver  to  a  pending  action  against  the  debtor,  a 
further  proof  that  the  property  of  the  debtor  does  not  vest  in  the  official  receiver, 
as  it  does  in  his  trustee  after  he  has  been  adjudicated  bankrupt.  {Duffield  v.  Wil- 
liams [1896]  1  Ch.  939.)  A  debtor  against  whom  a  receiving  order  has  been  made 
is  expressly  protected  from  the  operation  of  commitment  orders  under  s.  5  of  the 
Debtors  Act,  1869.  (County  Court  Rules,  1889,  1892,  Ord.  XXV,  rr.  29—31 ;  32  (a) ; 
B.  R.  361;  Ford  v.  Nvttall  (1891)  64  L.  T.  241;  Re  Ryley  (1885)  15  Q.  B.  D.  329. 
See  Mayor's  Court  Rules,  1892,  Ord.  IX.)  The  receiving  order  begins  to  take 
effect  on  the  day  on  which  it  is  made,  although  it  may  be  signed  afterwards, 
or  even  not  drawn  up  at  all  [Re  Manning  (1885)  30  Ch.  Div.  480). 

A  creditor  cannot  retain  the  benefit  of  an  execution  or  attachment  issued  by 
him  and  completed  after  the  date  of  the  receiving  order  against  the  trustee  in 
bankruptcy  of  the  debtor  (Section  45  of  the  Bankruptcy  Act,  1883). 

Secured  creditors.  As  to  who  are  secured  creditors  not  affected  by  the  receiv- 
ing order,  by  the  interpretation  section,  s.  168,  of  the  principal  act,  a  secured  creditor 
means  "a  person  holding  a  mortgage,  charge,  or  lien  on  the  property  of  the  debtor, 
or  any  part  thereof  as  a  security  for  a  debt  due  to  him  from  the  debtor".  The  follow- 
ing are  instances  of  "secured  creditors"  who  may  reaUze  their  securities  in  spite 
of  a  receiving  order  having  been  made; 

1.  A  judgment  creditor  who  has  obtained  equitable  execution  against  the  bank- 
rupt's land  by  the  appointment  of  a  receiver  before  bankruptcy. 

2.  A  plaintiff  in  an  action  on  a  bill  of  exchange  where  money  has,  prior  to 
the  bankruptcy  of  the  defendant,  been  paid  into  Court  to  abide  the  event, 
is  a  secured  creditor  to  the  extent  to  which  his  debt  may  be  substantiated 
(Ex  parte  Banner,  re  Keyworih  (1874)  L.  R.  9  Ch.  379;  Ex  parte  Boiuihard, 
re  Moojen  (1879)  12  Ch.  D.  26;  The  Cella  (1888),  13  P.  D.  82.  For  other 
cases  cf.  Baldwin  on  Bankruptcy  and  Bills  of  Sale,  pp.  444  and  445). 

The  following  are  instances  of  persons  who  are  not  "secured  creditors"  with 
the  right  to  realize  their  securities  when  a  receiving  order  has  been  made; 

1.  A  judgment  creditor  who  has  obtained  an  order  for  the  appointment  of  a 
receiver  (Re  Dickinson,  ex  p.  Charrington  (1889)  22  Q.  B.  D.  187;  and  other 
cases  collected  in  Williams  on  Bankruptcy,  p.  59). 

2.  A  person  entitled  to  the  benefit  of  an  order  to  enforce  which  a  writ  of  seques- 
tration has  been  issued  and  served  (Ex  p.  Nelson,  re  Hoare  (1880)  14  Ch. 
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D.  41;  Be  Hastings,  ex  p.  Brown  (1892)  9  Morr.  234)  even  where  money  has 
been  recovered  by  virtue  of  the  process,  but  paid  under  order  of  the  Court 
into  a  sequestration  account  and  not  to  the  credit  of  the  action  in  which 
the  sequestration  order  issued  (Be  Pollard  [1903]  2  K.  B.  41). 
An  assignee  can  enforce  his  right  against  the  trustee  in  bankruptcy,  but  a  person 
who  possesses  a  mere  Mcence  to  seize  the  debtor's  property,  which  he  has  not  issued 
execution  under  prior  to  the  act  of  bankruptcy,  is  not  a  secured  creditor.  Whether 
a  particular  instrument  operates  as  an  assignment  or  a  mere  hcence  to  seize  often 
raises  apices  juris  of  bankruptcy  law.  (Williams  on  Bankruptcy,  p.  59.)  At  the 
Cbmmon  Law  some  actiis  interveniens,  such  as  seizure  by  the  assignee,  is  requisite 
to  pass  the  property  to  the  assignee  in  after-acquired  property,  but  otherwise  in 
Equity.  But  even  in  Equity,  if  the  agreement  to  assign  does  not  come  into  existence 
until  after  the  bankruptcy,  the  equitable  assignee  is  not  a  secured  creditor  (Wilmot 
V.  Alton  [1897]  1  Q.  B.  17).  The  trustees  of  a  marriage  settlement  by  which  the 
husband  has  covenanted  to  transfer  all  his  after-acquired  property  (except  business 
assets)  to  the  trustees  of  the  settlement  upon  trusts  for  the  benefit  of  his  wife  and 
children  were  held  "secured  creditors",  though  bankruptcy  supervened  shortly  after 
the  date  of  the  settlement,  and  though  the  property  was  transferred  only  five  days 
before  a  second  act  of  bankruptcy  (^e  Beis,  ex  p.  Clough  [1904]  2  K.  B.  769).  One 
ground  of  the  decision  was  that  the  liabihty  under  the  covenant  was  not  a  provable 
debt  and  therefore  was  not  released  by  the  first  bankruptcy  and  the  subsequent 
discharge.  It  is  different  in  the  case  of  an  assignment  of  after-acquired  chattels  given 
as  a  security  for  a  debt  which  is  not  proved  in  the  bankruptcy;  in  this  case  the 
security  is  discharged  by  the  bankruptcy  [Collyer  v.  Isaacs,  (1882)  19  Ch.  D.  342). 
A  charge  on  money  already  earned  by  the  assignor,  but  which  did  not  become 
payable  tiU  after  he  had  become  bankrupt  is  valid  against  the  trustee  {Ex  p.  Moss, 
re  Toward,  (1885)  14  Q.  B.  D.  310)  and  the  same  may  be  said  of  an  assignment  of 
instalments  under  a  hiring  agreement  accruing  after  bankruptcy  (Per  Mathew,  J.,  in 
ex  p.  Bawlings,  (1889)  22  Q.  B.  D.  193).  A  person  is  not  "a  secured  creditor"  who 
only  holds  a  charge  on  something  not  already  earned  by  the  assignor  and  which 
could  only  be  earned  after  the  assignment  had  been  made  (Ex  p.  Nicholls,  (1883)  22  Ch. 
D.  782;  and  the  discussion  on  the  cases  collected  in  Williams  on  Bankruptcy,  p.  61). 
Statement  of  Affairs  by  Debtor.  By  section  16  of  the  principal  Act,  it  is  pro- 
vided that 

"1.  Where  a  receiving  order  is  made  against  a  debtor,  he  shall  make  out  and 
submit  to  the  official  receiver  a  statement  of  and  in  relation  to  his  affairs 
in  the  prescribed  form,  verified  by  affidavit,  and  showing  the  particulars 
of  the  debtor's  assets,  debts,  and  liabihties,  the  names,  residences,  and 
occupations  of  his  creditors,  the  securities  held  by  them  respectively,  the 
dates  when  the  securities  were  respectively  given,  and  such  further  or  other 
information  as  may  be  prescribed,  or  as  the  official  receiver  may  require. 

2.  The  statement  shall  be  so  submitted  within  the  following  times,  namely: 

a)  If  the  order  is  made  on  the  petition  of  the  debtor  within  three  days 
from  the  date  of  the  order; 

b)  If  the  order  is  made  on  the  petition  of  a  creditor,  within  seven  days 
from  the  date  of  the  order.  But  the  Court  may,  in  either  case,  for 
special  reasons,  extend  the  time. 

3.  If  the  debtor  fails  without  reasonable  excuse  to  comply  with  the  requirements 
of  this  section,  the  Court  may,  on  the  appHcation  of  the  official  receiver, 
or  of  any  creditor,  adjudge  him  bankrupt. 

4.  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bankrupt  may, 
personally  or  by  agent,  inspect  this  statement  at  all  reasonable  times,  and 
take  any  copy  thereof  or  extract  therefrom;  but  any  person  untrutlifully 
so  stating  himself  to  be  a  creditor  shall  be  guilty  of  a  contempt  of  Court, 
and  shall  be  punishable  accordingly  on  the  appHcation  of  the  trustee  or 
official  receiver." 

By  the  General  Rules  217,  324,  the  official  receiver  must  furnish  the  debtor 
with  instructions  for  the  preparation  of  his  statement  of  affairs,  and  must  personally 
interview  the  debtor.  If  the  debtor  cannot  himself  prepare  a  proper  statement 
of  affairs,  the  official  receiver,  by  Rule  326,  may  employ  some  one  to  assist  the 
debtor,  subject  to  any  prescribed  conditions,  and  at  the  expense  of  the  estate.  An 
acknowledgment  of  a  debt  by  a  debtor  in  his  statement  is  neither  an  express  pro- 
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mise  nor  an  absolute  unconditional  admission  of  the  debt,  from  which  the  law  will 
infer  a  promise  to  pay,  and  therefore  that  acknowledgment  will  not  take  a  debt 
out  of  the  operation  of  the  Statute  of  Limitations  (Everett  v.  Robinson  (1858) 
28  L.  J.  Q.  B.  23).  An  admission  by  a  bankrupt  in  his  statement  of  affairs  that  a 
debt  is  due  from  him  may  not  be  actually  against  his  interest  at  the  time  it  was  raade, 
as  when  it  should  turn  out  there  would  be  no  surplus  after  paying  the  creditors, 
and  therefore,  to  make  such  an  admission  evidence  against  his  trustee  of  the  exis- 
tence of  a  debt,  is  "an  attempt  to  enlarge  the  rules  as  to  admissibiHty  in  evidence 
of  admissions  against  interest".  Those  rules  do  not  make  an  admission  admissible 
in  evidence  "which  may  or  may  not  turn  out  at  some  subsequent  time  to  have 
been  against  his  interest":  (In  re  Tollemache  (1884)  14  Q.  B.  D.  416).  If  a  debtor, 
in  his  statement  of  affairs,  makes  an  admission  of  the  receipt  of  trust  funds,  which 
he  is  subsequently  indicted  for  the  misappropriation  of  under  24  &  25  Vict.  c.  96, 
s.  80,  the  statement  of  affairs  is  admissible  in  evidence,  because  it  is  not  a  state- 
ment made  by  him  in  any  compulsory  examination  before  any  court  upon  the 
hearing  of  any  matter  in  bankruptcy  within  the  meaning  of  s.  27  (2)  of  the  Bankruptcy 
Act,  1890.  The  decision  of  the  Court  would  have  been  different  in  this  case  if 
the  debtor  had  admitted  the  receipt  of  the  trust  moneys  in  cross-examination, 
or  in  a  deposition  on  which  he  could  have  been  cross-examined  (R.  v.  Pike  [1902] 
1 K.  B.  552).  Official  receiver  may  extend  time  without  application  to  Court,  B.  R.  218. 
Form  of  statement,  B.  R.  217,  and  F.  46.  By  partners,  B.  R.  263.  Instructions 
by  official  receiver,  B.  R.  324,  F.  46.  Applications  to  commit  must  be  made  in 
Court,  B.  R.  6  (f);  supported  by  affidavit,  B.  R.  85.  Notice  and  hearing  of  apph- 
cation,  B.  R.  86.    Suspension  of  order  to  commit,  B.  R.  87. 

Public  Examination  of  Debtor.  Unless  the  debtor  is  a  lunatic,  or  suffers  from 
any  such  mental  or  physical  affUction  or  disabihty  as  in  the  opinion  of  the  Court 
makes  him  unfit  to  attend,  when  the  Court  may  dispense  with  his  examination 
under  s.  2,  ss.  2  of  the  Act  of  1890,  the  Court  must,  when  it  makes  a  receiving 
order  hold  a  pubHc  sitting  for  the  examination  of  the  debtor,  on  a  day  it  appoints, 
and  if  the  debtor  without  good  cause  fails  to  attend  to  be  examined  as  to  his  conduct, 
dealings,  and  property,  a  warrant  may  be  issued  for  his  arrest  (B.  R.  185,  s.  25  (1)  (d.)) 
The  official  receiver  must  serve  a  copy  of  the  order  appointing  the  time  and  place 
for  holding  the  examination  on  the  debtor  (this  need  not  be  served  personally,  but 
may  be  sent  by  prepaid  registered  letter),  and  the  official  receiver  must  also  give 
notice  of  such  order  to  the  creditors,  to  the  Board  of  Trade,  and  to  some  local 
paper.  The  examination  must  be  held  as  soon  as  conveniently  may  be  after  the 
expiration  of  the  time  for  the  submission  of  the  debtor's  statement  of  affairs, 
but  it  may  be  adjourned;  and  the  debtor's  examination  wiU  be  adjourned  sine 
die,  and  the  debtor  be  forthwith  adjudged  bankrupt,  when 

1.  The  Court  is  of  opinion  that  the  debtor  is  failing  to  disclose  his  affairs. 

2.  The  debtor  fails  to  attend. 

3.  The  debtor  fails  to  obey  an  order  of  the  Court,  and  when,  in  addition  to 
any  of  the  above  contingencies,  the  debtor  has  not  previously  been  declared 
bankrupt. 

Either  a  creditor  or  his  soUcitor  authorized  in  writing  may  examine  the  debtor 
(s.  17  (4)).  The  creditor's  soUcitor,  in  the  discretion  of  the  Court,  may  be  allowed 
his  costs  (s.  105  ss.  1).  The  debtor  may  also  be  examined  on  oath  either  by  the 
Court  (s.  17  (7)  (8)),  by  the  official  receiver  (who  may  employ  a  solicitor  with 
or  without  counsel  for  this  purpose  (s.  17  (5)  (6)),  or  by  the  trustee  if  he  is  ap- 
pointed before  the  conclusion  of  the  examination.  Answers  made  by  the  debtor 
in  bankruptcy  proceedings  are  made  evidence  against  him  by  s.  17  of  the  Bank- 
ruptcy Act,  but  are  not  evidence  against  the  beneficiaries  under  a  deed  executed 
by  him  (Trustee  v.  Hunting  [1897]  2  Q.  B.  19).  Generally  a  debtor's  answers  in  bank- 
ruptcy proceedings  are  not  admissible  in  evidence  in  proceedings  in  the  same  bank- 
ruptcy by  the  trustee  against  parties  other  than  the  bankrupt  (In  re  Brunner  (1887) 
19  Q.  B.  D.  572).  But  a  debtor's  answers  may  be  used  against  him  when  he  gives 
evidence  as  a  witness  (Re  Cunningham  (1899)  6  Mans.  199),  and  "it  is  plain  that  a 
bankrupt  is  bound  to  answer  questions  which  the  Court  allows  to  be  put,  and  that 
the  answers,  although  they  tend  to  criminate  him,  may,  by  the  express  words  of 
the  Act  of  Parhament  afterwards  be  read  in  evidence  against  him":  (Per  Lord 
Coleridge,  C.  J.,  in  In  re  a  Solicitor  (1890)  25  Q.  B.  D.  17,  25).  The  conduct  of 
the  public  examination  of  a  debtor  by  the  registrar  was  thus  described  by  Lord 
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Esher,  M.  R.,  "The  examination  is  a  mere  mode  of  obtaining  evidence  from  the 
bankrupt  himseK ....  The  registrar  has  to  regulate  the  examination — to  determine 
what  questions  are  properly  put  and  what  questions  cannot  be  put,  and  to  enforce 
upon  the  debtor,  as  far  as  he  can,  at  that  time,  in  that  place,  and  for  that  purpose, 
his  obligation  to  answer;  but  it  is  a  mere  mode  of  collecting  evidence".  The  bank- 
rupt may  be  asked  any  proper  questions  with  regard  to  his  own  dealings,  but  may 
not  be  asked,  and  if  asked  cannot  be  required  to  answer,  any  questions  with  regard 
to  any  other  person's  dealings.  The  registrar  cannot  finally  determine  anything, 
and  merely  collects  evidence  without  finally  adjudicating  {In  re  Cronmire,  [1894] 
2  Q.  B.  246,  250  and  251).  An  offer  of  money  to  a  debtor  on  his  examination  to 
induce  him  to  be  silent  as  to  inconvenient  topics  is  a  negotiation  which  is  a  con- 
tempt of  Court — a  corrupt  influencing  of  a  witness  to  disregard  his  duty  as  a  wit- 
ness and  as  a  bankrupt,  and  to  endeavour  to  conceal  what  it  is  his  primary  duty  to 
disclose  {In  re  Hooky,  Rucher's  Case  (1898)  5  Mans.  331).  As  to  the  Forms  and 
Rules  relevant  to  the  public  examination  of  a  debtor,  cf .  Williams  on  Bankruptcy ; 
p.  71 ;  Baldwin  on  Bankruptcy  and  Bills  of  Sale,  pp.  196 — 201. 

First  Meeting  of  Creditors.    By  s.  15  of  the  principal  Act  it  is  provided  on  this 
subject  that 

"1.  As  soon  as  may  be  after  the  making  of  a  receiving  order  against  a  debtor 

a  general  meeting  of  his  creditors  (in  this  Act  referred  to  as  the  first  meeting 

of  creditors)  shall  be  held  for  the  purpose  of  considering  whether  a  proposal 

for  a  composition  or  scheme  of  arrangement  shall  be  entertained,  or  whether 

it  is  expedient  that  the  debtor  shall  be  adjudged  bankrupt,  and  generally 

as  to  the  mode  of  dealing  with  the  debtor's  property. 

2.  With  respect  to  the  summoning  of  and  proceedings  at  the  first  and  other 

meetings  of  creditors,  the  rules  in  the  First  Schedule  shall  be  observed". 

As  to  the  requisitions  in  the  Bankruptcy  Rules  referred  to  cf.  Wilhams  on 

Bankruptcy,  p.  67 ;  Baldwin  on  Bankruptcy  and  BiUs  of  Sale  p.  201  et  seq.   In  Ex 

parte  Hope,  (1878)  9  Ch.  D.  398,  409,  where  the  decision  partly  turned  on  the  vahd- 

ity  of  resolutions  passed  at  a  first  meeting  of  creditors,  James,  L.  J.,  observed 

that  "it  is  important  to  state  what  is   the   right   course  to   be   taken  at  these 

meetings the  debtor  is  there  to  answer  inquiries.    And  beyond  aU  question, 

he  ought  to  answer  any  questions  properly  and  honestly  put  to  him,  put  really 
for  the  purpose  of  assisting  the  meeting  in  arriving  at  a  conclusion  with  regard 
to  those  things  upon  which  they  are  then  and  there  to  determine".  But  it  is  not 
the  meaning  of  the  Act  that  a  creditor,  for  some  ulterior  purpose  of  his  own,  may, 
for  any  purpose  whatever  not  connected  with  the  object  of  the  meeting,  ask 
questions  at  any  length,  for  any  number  of  hours.  A  meeting  may  approve  of  a 
debtor's  refusal  to  answer  a  question  of  that  kind.  Some  one  at  the  meeting  must 
uphold  its  discipline,  and  as  the  chairman  is  not  a  judicial  officer,  it  is  possibly 
for  the  meeting  to  decide  whether  a  question  shall  be  allowed.  A  meeting  is  not 
competent  to  act  for  any  purpose,  except  the  election  of  a  chairman,  the  proving 
of  debts,  and  the  adjournment  of  the  meeting  unless  there  are  present,  or  represented 
thereat,  at  least  three  creditors,  or  all  the  creditors,  if  their  number  does  not  exceed 
three  (General  Rules,  23,  Sched.  1).  In  calculating  a  quorum,  those  only  who  are 
entitled  to  vote  are  to  be  reckoned  (Rule  257).  The  answers  of  the  debtor  to  ques- 
tions put  to  him  at  the  meeting  are  part  of  his  statement  {Ex  p.  Aaronson,  (1878) 
7  Gh.  D.  713).  It  was  considered  reasonable,  under  the  Act  of  1869,  for  a  creditor 
to  have  a  shorthand  writer  present  on  his  behalf  {Ex  p.  Solomon,  (1882)  20  Ch. 
D.  281).  This  last  case  also  decided  that  it  is  not  the  duty  of  the  chairman  to  take 
notes  of  the  debtor's  examination.  The  chairman  is,  however,  bound  to  cause 
minutes  of  the  proceedings  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for 
that  purpose,  and  the  minutes  are  to  be  signed  by  him,  or  by  the  chairman  of  the 
next  ensuing  meeting  (Gteneral  Rules  25,  Sched.  1). 

The  Order  of  Adjudication.  By  s.  20  (1)  of  the  principal  Act: 
"1.  Where  a  receiving  order  is  made  against  a  debtor,  then,  if  the  creditors 
at  the  first  meeting  or  any  adjournment  thereof  by  ordinary  resolution 
resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass  no  resolution,  or 
if  the  creditors  do  not  meet,  or  if  a  composition  or  scheme  is  not  accepted 
or  approved  in  pursuance  of  this  Act,  within  fourteen  days  after  the  con- 
clusion of  the  examination  of  the  debtor  or  such  further  time  as  the  Court 
may  allow,  the  Court  shall  adjudge  the  debtor  bankrupt;  and  thereupon 
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the  property  of  the  bankrupt  shall  become  divisible  among  his  creditors  and 
shall  vest  in  a  trustee. 
2.  Notice  of  every  order  adjudging  a  debtor  bankrupt,  stating  the  name,  ad- 
dress, and  description  of  the  bankrupt,  the  date  of  the  adjudication,  and 
the  Court  by  which  the  adjudication  is  made,  shall  be  gazetted  and  ad- 
vertised in  a  local  paper  in  the  prescribed  manner,  and  the  date  of  the  order 
shall  for  the  purposes  of  this  Act  be  the  date  of  the  adjudication."  An 
ordinary  resolution  means  a  resolution  decided  by  a  majority  in  value  of  the 
creditors  present,  personally  or  by  proxy,  at  a  meeting  of  creditors  and 
voting  on  the  resolution  (Section  168  (1)).  There  are  four  cases  in  which, 
after  a  receiving  order  has  been  made,  the  Court  is  to  adjudge  the  debtor 
bankrupt  under  this  section: 

a)  If  the  creditors  so  resolve; 

b)  If  they  pass  no  resolution; 

c)  If  they  do  not  meet; 

d)  If  a  composition  or  scheme  is  not  accepted  or  approved  within  four- 
teen days  from  the  conclusion  of  the  debtor's  examination,  or  such  further 
time  as  the  Court  may  allow. 

In  Ex  p.  Pinfold  [1892]  1  Q.  B.  73,  75,  Vaughan  WiUiams,  J.,  commenting 
on  s.  20,  observed — "the  scheme  of  the  Bankruptcy  Act  seems  to  be  this:  where 
the  Court  has  come  to  the  conclusion  that  the  case  is  a  proper  one  for  adjudica- 
tion, it  is  to  make  a  receiving  order  in  the  first  instance  instead  of  an  adjudication, 
in  order  that  the  creditors  may  have  an  opportimity  of  deciding  whether  they 
wish  for  an  adjudication  or  not,  but  the  opportunities  which  they  are  given  for 
that  purpose  are  hmited  to  those  mentioned  in  s.  20;  and  if  they  do  not  avail 
themselves  of  them,  then  an  adjudication  is  to  foUow  as  a  matter  of  course".  It  is 
in  the  absolute  discretion  of  a  Court  of  Bankruptcy  whether  a  debtor  shall  be  ad- 
judicated bankrupt  or  not,  and  it  will  adjourn  the  proceeding  when  the  creditors 
.  have  not  reaUy  been  in  a  position  to  come  to  a  final  decision  on  the  question  whether 
there  ought  to  be  an  adjudication  of  bankruptcy  or  not,  when  the  heads  of  a  scheme 
are  before  the  Court  which  may  be  practically  beneficial  to  the  creditors,  and  when 
no  reasonable  person  can  doubt  that  it  is  for  the  benefit  of  aU  parties  that  there 
should  be  an  adjournment  {In  re  Lord  Thurlow  [1895]  1  Q.  B.  726). 

Part  VIII.     Compositions  and  schemes  of  arrangement. 

Proposal  and  acceptance  of  composition.  By  the  Bankruptcy  Act,  1890,  s.  3, 
replacing  section  18  of  the  principal  Act  of  1883,  it  is  provided  that  the  debtor 
may  lodge  a  proposal  in  writing  for  composition  in  satisfaction  of  his  debts  within 
four  days  of  making  his  statement  of  affairs.  The  official  receiver,  after  giving 
notice  to  all  the  creditors,  convenes  a  meeting,  at  which,  if  a  majority  in  number  and 
three  fourths  in  value  of  all  the  creditors  approve,  the  debtor's  scheme  or  composition 
becomes  accepted.  Assent  or  dissent  may  be  expressed  by  letter.  After  the  con- 
clusion of  the  public  examination  of  the  debtor,  an  application  may  be  made  to  the 
Court  for  its  approval  of  the  scheme.  This  approval  proceeds  on  various  grounds, 
that  the  scheme  is  calculated  to  benefit  the  general  body  of  the  creditors,  that  the 
official  receiver  has  reported  in  favour  of  it  etc.  But  the  Court's  approval  of  the 
scheme  is  not  final,  and  the  scheme  may  subsequently  be  annulled  in  certain  events, 
as  where  it  has  been  obtained  by  fraud.  But  a  scheme  approved  by  the  Court  and 
not  subsequently  annulled  is  binding  on  all  the  creditors,  and  disobedience  to  it 
may  involve  contempt  of  Court.  When  it  annuls  a  scheme,  the  Court  adjudges  the 
debtor  bankrupt. 

The  remodelling  of  the  provisions  of  the  principal  Act  relating  to  composition 
by  the  Bankruptcy  Act,  1890,  was  one  of  the  principal  changes  introduced  by 
the  latter.  The  statement  of  affairs  has  to  be  submitted,  in  the  case  of  a  debtor's 
petition,  within  three,  and  in  the  case  of  a  creditor's  petition,  within  seven  days 
after  the  making  of  the  receiving  order  unless  the  time  is  extended  (Section  16 
(2.)  The  majority  necessary  for  carrying  the  resolution  is  the  same  as  that 
required  under  the  repealed  section  for  the  confirming  resolution,  viz.,  a  ma- 
jority in  number  and  three-fourths  in  value  of  the  creditors  who  have  proved.  The 
meeting  must  be  held  before ,  but  the  apphcation  to  approve  the  scheme  cannot  be 
heard  tiU  after,  the  conclusion  of  the  pubhc  examination.  Where  there  are  joint 
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debtors ,  the  Court  may,  in  case  of  illness  or  absence  abroad  of  one  of  them,  dis- 
pense with  his  public  examination  for  the  purpose  of  approving  a  composition  or 
scheme  (Section  105  (6)).  Under  sections  125,  126  of  the  Act  of  1869,  objections 
to  proofs ,  though  taken  at  the  first  meeting,  were  decided  by  the  registrar  on  the 
application  to  register.  Now,  however,  by  rule  14  of  Schedule  1,  the  chairman  of 
the  first  meeting  has ,  subject  to  appeal ,  to  decide  on  the  admission  or  rejection  of 
proofs.  It  seems,  therefore,  that  objections  to  proofs  cannot  now  be  taken  on 
the  appUcation  to  the  Court  to  approve  the  composition  or  scheme,  though  the 
fact  that  an  appeal  is  pending  from  a  decision  of  the  chairman  as  to  a  proof 
would  seem  to  form  a  ground  for  adjourning  the  apphcation  to  approve.  In  Ex 
parte  Campbell,  In  re  Wallace  (1885)  15  Q.  B.  D.  213,  it  was  urged  for  the 
appellant -creditors  that  the  report  of  the  official  receiver  is  not  prima  facie  evi- 
dence of  the  statements  contained  in  it.  But  Brett,  M.  R.  noticing  this  contention, 
observed  that  "by  section  28  the  report  is  made  prima  facie  evidence  for  the 
purposes  of  that  section ,  and  it  seems  to  me  that  whatever  mode  of  proof  of  the 
facts  referred  to  in  subs.  3  of  s.  28  is  sufficient  for  the  purposes  of  that  section,  is 
by  subs.  6  of  s.  18  made  sufficient  evidence  of  the  same  facts  for  the  purposes  of 
that  subsection.  The  report  of  the  official  receiver  is,  therefore,  prima  facie  evi- 
dence of  those  facts:"  (Ibid.  p.  217). 

Approval  of  Court.  In  In  re  Burr  [1892]  2  Q.  B.  467,  Fry,  L.  J.,  observed  that 
even  if  the  condition  in  subs.  9  of  s.  3  of  the  Bankruptcy  Act,  1890,  the  debtor's  propo- 
sal of  a  scheme  providing  reasonable  security  for  the  payment  of  seven  shiUings  and 
sixpence  in  the  pound,  is  satisfied,  it  is  stiU  left  to  the  Court  to  exercise  a  judicial 
discretion.  In  the  facts  of  that  case,  where  the  debtor  had  committed  three  offences 
against  the  bankruptcy  law,  Fry,  L.  J.,  observed  that  the  Court  ought  to  refuse 
to  give  its  approval  to  the  scheme,  in  the  exercise  of  that  judicial  discretion  which 
it  was  bound  to  exercise,  as  it  would  be  of  the  worst  possible  example  that 
a  person  who  did  not  keep  any  proper  business  books  should  escape  from 
the  bankruptcy  law,  and  obtain  his  discharge  without  the  delay  which  would 
be  certainly  imposed  if  the  bankruptcy  proceedings  were  to  go  on. 

By  s.  3  (9)  the  Court  ought  to  refuse  to  receive  a  debtor's  proposal  for  ar- 
rangement if  facts  appear  on  which  his  discharge  would  be  withheld  if  he  were 
adjudged  bankrupt,  unless  the  composition  or  scheme  of  arrangement,  as  the  case 
may  be,  "provides  reasonable  security  for  payment  of  not  less  than  seven  shilhngs 
and  sixpence  in  the  pound  on  aU  the  unsecured  debts  provable  against  the  deb- 
tor's estate".  There  is  no  reasonable  security  for  the  payment  of  seven  and  six- 
pence in  the  pound  when  the  estimate  in  the  debtor's  scheme  is  only  arrived  at 
by  the  debtor  procuring  a  purely  conditional  release  from  some  of  his  creditors, 
only  to  take  effect  if  the  debtor's  proposal  for  a  composition  shall  be  approved  by 
the  Court,  or  if  the  receiving  order  shall  not  in  any  other  manner  be  rescinded. 
The  mere  fact  that  some  creditors  have  given  only  a  provisional  release  conditional 
on  the  scheme  being  approved  by  the  Court  is  fatal  to  its  being  so  approved,  at 
least  when  the  circumstances  under  which  the  releases  have  been  obtained  have 
not  been  submitted  to  the  consideration  of  the  Court  as  part  of  the  scheme  [In  re 
Pilling  [1903]  2  K.  B.  50).  But  if  absolute  unconditional  releases  of  debts  are  ob- 
tained, not  by  the  debtor,  but  by  some  body  else  without  the  privity,  knowledge, 
or  consent  of  the  debtor,  the  security  required  by  the  Bankruptcy  Act,  1890,  s.  3 
(9)  does  not  extend  to  the  debts  for  which  such  releases  have  been  given  (In  re 
E.  A.  B.  [1902]  1  K.  B.  457). 

In  a  case  where  the  registrar  approved  of  a  composition  which  had  been 
reported  against  by  the  official  receiver  and  the  Court  of  Appeal  considered 
that  the  registrar  had  wrongly  exercised  his  discretion.  Lord  Esher,  M.  R.,  after 
observing  that  the  registrar  ought  to  look  very  closely  into  the  conduct  of  the 
debtor,  continued,  "but  it  is  ako  the  duty  of  the  registrar  to  have  regard  to  the 
interest  of  the  creditors,  and,  if  the  composition  or  scheme  is  clearly  the  best  thing 
for  the  creditors,  I  cannot  think  that  the  registrar  is  bound  in  law  to  refuse  to  ap- 
prove it,  because  the  debtor  has  been  guilty  of  offences  under  s.  28.  The  registrar 
ought  to  look  at  both  sides,  and  not  to  punish  the  creditors  by  overstrictness  in 
regard  to  the  conduct  of  the  debtor".  It  may  be  the  duty  of  the  Court  to  refuse 
to  sanction  the  composition  by  reason  of  the  debtor's  conduct,  and  that  ingredient 
is  of  the  more  importance  whenever  it  is  extremely  doubtful  whether  the  proposed 
composition  or  scheme  is  the  best  thing  for  the  creditors.    If  the  composition  or 
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scheme  is  obviously  the  most  advantageous  thing  for  the  creditors,  the  conduct 
of  the  debtor  becomes  of  less  importance.  The  registrar  ought  to  take  great  care 
that  an  improper  composition  or  scheme  is  not  forced  upon  dissentient  creditors, 
and  a  composition  or  scheme  is  considered  to  bear  this  character  when  the  Court 
looks  with  distrust  on  the  trustee's  estimate  of  the  probability  of  recovering  the 
debts  which  are  due  to  the  estate  and  regards  with  considerable  suspicion  his  esti- 
mate of  the  amount  of  his  own  remuneration  and  costs,  when  the  Court  is  wholly 
dissatisfied  about  the  dividend  being  a  reasonable  composition,  and  when  the  com- 
position is  really  intended  to  preserve  the  debtor's  business  for  him  and  not  really 
intended  for  the  benefit  of  the  creditors.  When,  in  addition  to  the  above,  the  debtor 
has  been  guilty  of  offences  against  the  bankruptcy  laws,  there  seems  no  doubt 
the  Court  will  not  approve  the  composition,  and  dissentient  creditors  who  appeal 
will  have  their  costs  of  the  appeal  out  of  the  bankrupt's  estate  {In  re  Genese  (1886) 
1.8  Q.  B.  D.  168).  At  the  date  of  this  last  mentioned  case,  it  was  possible 
for  a  composition  by  which  only  three  shilhngs  in  the  pound  was  offered  to 
procure  the  approval  of  the  Court,  though  in  the  facts  of  that  case  it  was 
considered  inadequate,  as  the  now  replaced  section  of  the  principal  Act  did  not 
fix  a  minimum  (Hvidend  for  which  a  debtor  could  compound  with  his  creditors, 
but  by  section  3  of  the  Bankruptcy  Act,  1890,  if  the  debtor  has  been  shewn  to  have 
committed  any  offences  against  the  Bankruptcy  Laws  he  cannot  offer  his  creditors 
less  than  seven  and  sixpence  in  the  pound  and  must  offer  reasonable  security  for 
the  payment  of  that  sum.  This  case  was  followed  in  a  very  complicated  case  where 
an  appHcation  was  made  by  a  debtor  to  the  Court  by  special  leave,  to  approve 
a  scheme  of  arrangement  which  had  been  accepted  by  the  statutory  majority  of 
the  creditors.  The  Court  observed  that  the  report  of  the  official  receiver  was  so 
long  and  complicated  that  it  was  impossible  for  it  to  try  all  the  series  of  questions 
raised  by  it.  In  this  case  {In  re  Bottomley,  (1893)  10  Morr.  262),  the  three 
principal  matters  charged  against  the  debtor  were: 

1.  That  he  had  within  three  months  preceding  the  date  of  the  receiving  order, 
when  unable  to  pay  his  debts  as  they  became  due,  given  an  undue  preference 
to  certain  creditors. 

2.  That  he  had  been  guilty  of  a  fraudulent  breach  of  trust. 

3.  That  his  assets  were  not  of  a  value  equal  to  ten  shillings  in  the  pound 
on  the  amount  of  his  unsecured  Uabilities. 

As  to  what  amounts  to  an  undue  preference  (1890)  see  In  re  Skegg  (1890), 
7  Morr.  240.  In  in  re  Bottomley  the  Court  defined  undue  preference  as  "such  inter- 
ference with  the  assets  as  would  give  a  preference  to  any  creditor" ;  and  did  not  con- 
sider there  had  been  such  interference  in  the  facts  of  that  case.  Under  the  Act 
of  1890,  the  legislature  has  provided  a  hard  and  fast  Une,  and  it  provides  that  the 
Court  shall  refuse  to  approve  the  proposal  "unless  it  provides  reasonable  security 
for  payment  of  not  less  than  seven  and  sixpence  in  the  pound  on  all  the  unsecured  debts 
provable  against  the  debtor's  estate".  What  is  the  meaning  of  reasonable  security? 
It  means  "a  reasonable  chance  of  some  such  sum  obtained";  or  "a  reasonable 
commercial  probability  that  the  sum  suggested  wiU  be  realised". 

In  the  Scale  of  Pees  and  Percentages,  Table  A — "Every  application  to  the 
Court  to  approve  a  scheme  of  arrangement,  a  fee  computed  at  the  following  rates 
on  the  gross  amount  of  the  estimated  assets  (but  not  exceeding  the  gross  amount 
of  the  unsecured  habihties),  viz.: — £1  on  every  £100  or  fraction  of  £100  up  to 
£5000,  and  10s  on  every  £100  or  fraction  of  £100,  beyond  £5000.  In  in  re 
Bottornley  the  Court ,  observing  the  fee  had  not  been  paid ,  considered  it  necessary 
to  adjourn  the  appHcation  so  as  to  give  an  opportunity  for  it  to  be  paid.  The 
Court  observed  that  if  the  debtor's  scheme  were  not  approved,  the  application 
would  have  been  made,  and  here  might  have  been  no  funds  on  which  the  Court 
could  come ,  and  hence  it  adjourned.  It  appears  the  estimate  of  the  fee  is  the 
debtor's,  as  under  the  Act  of  1869.  The  fee  payable  on  application  by  the  deb- 
tor, is,  by  the  General  Eules,  repayable  to  him  out  of  the  estate. 

The  Court  will  withhold  its  approval  of  a  proposed  scheme  or  composition,  when : 

1.  The  proposal  is  not  reasonable,  or  not  calculated  to  benefit  the  general 
body  of  creditors  (Wilhams  on  Bankruptcy;  p.  75;  Baldwin  on  Bankruptcy; 
p.  742). 

2.  The  debtor  has  been  guilty  of  misconduct  of  a  gross  character,  such  as 
would  make  it  against  public  policy  to  sanction  the  scheme  {Ex  p.  Rogers 
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(1884),  13  Q.  B.  D.  438;  Ex  p.  Campbell,  re  Wallace  (1885),  15  Q.  B.  D. 
213;  Ex  p.  Seed  (1886),  17  Q.  B.  D.  244;  Ex  p.  Ledger  (1886),  3  Morr.  169). 

3.  The  scheme  contains  a  provision  that  "the  debtor  shall  be  discharged  when 
the  committee  of  inspection  shall  so  resolve:"  (Ex  p.  Clarke  (1884),  13  Q. 
B.  D.  426).  Such  a  scheme  is  held  unreasonable,  for  the  order  of  approval 
when  made  operates,  if  nothing  be  said,  as  an  immediate  discharge,  or  a 
future  time  should  with  the  approval  of  the  Court,  be  fixed  by  the  scheme 
(Ex  parte  Clark  (1884),  13  Q.  B.  D.  426;  see  Be  Croom  [1891]  1  Ch.  695;  and 
see  as  to  a  proposal  being  made  dependent  on  the  annulment  of  the  bank- 
ruptcy being  obtained.  Re  Beer  (1903),  88  L.  T.  334. 

4.  Generally  speaking,  the  scheme  gives  the  creditors  no  more  advantage  than 
they  would  have  possessed  in  bankruptcy,  whilst  it  deprives  them  of  some 
of  the  powers  they  would  in  that  case  have  possessed,  and  also  deprives 
the  Court  of  all  control  over  the  administration  of  the  property  (Williams  on 
Bankruptcy,  p.  76;  Baldwin  on  Bankruptcy,  p.  743).  The  following  cases  in- 
stance this  principle,  which  is  of  general  apphcation; 

a)  The  Court  will  withhold  its  approval  of  a  scheme  which  purports  to 
clothe  the  trustee  with  aU  the  powers  he  would  have  possessed  in  bank- 
ruptcy; as  where  the  creditors  agree  to  make  a  section  appHcable, 
though  not  so  intended  by  the  Acts  (Ex.  p.  Bischoffsheim  [No.  1]  (1887), 
19  Q.  B.  D.  33).  As  to  section  27,  see  now  the  express  words  of  Act  of 
1890  s.  3  ss.  16; 

b)  When  it  provides  for  judgment  being  entered  up  against  the  debtor  in 
the  manner  enacted  in  cases  of  discharge  by  the  Bankruptcy  Act,  1890, 
s.  8  (2)  (v)  (Re  Aylmer  (1888),  20  Q.  B.  D.  258;  decided  on  the  repealed 
sections),  but  the  operation  of  section  23  of  the  Act  of  1890  (as  to 
interest  over  5  per  cent.)  may  be  excluded  (re  Nepean  [1903]  1 K.  B.  794). 

5.  Proofs  have  not  been  tendered  for  a  large  proportion  of  the  debts  set  down 
in  the  statement  of  affairs,  or  it  the  Court  considers  that  the  proofs  which 
have  been  tendered  require  investigation  by  a  trustee  (Ex  parte  Rogers 
(1884),  13  Q.  B.I).  438);  because  the  Court  must  have  regard  to  the  debtor's 
assets  and  UabiUties. 

6.  The  proposal  approved  of  by  the  Court  is  not  exactly  that  accepted  by  the 
creditors,  as  where  the  creditors  imposed  an  additional  term  to  an  agreement 
whose  object  was  the  annulment  of  the  bankruptcy,  and  this  had  only 
been  agreed  to  by  the  Court  simphciter.  In  Lucas  v.  Martin  (1888)  37  C^. 
D.  597,  606,  Lord  Halsbury,  L.  C,  observed  it  was  a  novelty  to  which  he 
would  give  no  countenance  that  a  recital  of  a  certain  fact  in  an  order  of 
a  Court  approving  of  a  scheme  of  arrangement  was  binding  upon  all  the 
world;  and  if  such  a  recital  is  inaccurate,  as  in  the  facts  of  that  case,  the 
order  of  the  Court  is  not  binding  or  conclusive  as  against  a  stranger,  not  a 
party  to  the  bankruptcy,  who  had  proposed  to  purchase  the  assets  of  the 
bankrupt  for  such  a  sum  as  would  pay  the  expenses  of  the  bankruptcy 
and  the  preferential  debts  in  full  within  fourteen  days  after  the  approval 
of  the  scheme  by  the  Court.  In  such  a  case  the  approval  of  the  Court  be- 
comes essential  for  the  making  of  the  agreement  talis  qualis.  The  Court  of 
Appeal  is  not  estopped  by  an  order  of  a  Court  of  Bankruptcy  from  annuUing 
an  adjudication  when  it  purports  to  confirm  that  which  the  creditors  in  fact 
never  agreed  to ;  finally. 

7.  The  Court  may  refuse  to  approve  where  the  debtor  has  made  an  ante-nuptial 
settlement  which  the  Court  thinks  was  intended  to  defeat  or  delay  creditors, 
or  was  unjustifiable,  having   regard  to  the  state  of  the  settlor's  affairs 
when  it  was  made. 
By  section   10  of  the   Bankruptcy  Act,    1890,   a   similar  provision  to   that 
contained  in  the  last  part  of  subsection  12  of  section  3  is  enacted  in  the  case 
of  orders  of  discharge,  so  that  now,  neither  an  order  of  discharge,  nor  the  ap- 
proval of  a  composition  or  scheme,   wiU  release  the  debtor  from  any  Uability 
under  a  judgment  against  him  in  an  action  for  seduction,  or  under  an  affiliation 
order,  or  under  a  judgment  against  him  as  a  co-respondent  in  a  matrimonial  cause, 
except  to  such  an  extent  and  under  such  conditions  as  the  Court  expressly  orders 
in  respect  of  such  habihty.    In  Hardy  v.  Fothergill  (1888)  13  App.  Cas.  351,  the 
question  was  whether  the  liabiHty  of  a  person  upon  a  covenant  of  indenture  was 

48* 
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discharged  by  his  statutory  hquidation  under  the  Bankruptcy  Act  of  1869,  and 
it  was  held  both  in  the  Court  of  Appeal  and  in  the  House  of  Lords  that  such  a  future 
and  contingent  habiUty  was  a  debt  provable  in  bankruptcy.  Lord  Halsbury,  L.  C, 
observed  that  from  the  year  1826  the  legislature  had  been  engaged  in  the  effort 
to  exhaust  every  conceivable  possibiUty  of  habihty  under  which  a  bankrupt  might 
be,  to  make  it  provable  in  bankruptcy  against  his  estate  and  reUeve  the  bankrupt 
for  the  future  from  any  habihty  in  respect  thereof.  Lord  Macnaghten  observed  in  this 
case  that  neither  the  bankrupt  himself,  nor  his  friends,  who  .might  be  disposed  to 
help  him,  could  tell  whether  he  was  really  a  free  man  and  in  a  position  to  make 
a  fresh  start  in  life,  if  he  were  left  with  outstanding  habOities  arising  under  contract 
hanging  over  his  head.  In  Flint  v.  Barnard  (1888)  22  Q.  B.  D.  90,  92,  Lord  Esher, 
M.  R.,  observed  that  "section  19  of  the  principal  act  excepts  from  the  binding 
effect  of  the  composition  debts  or  Habihties  from  which  the  debtor  would  not  be 
discharged  by  an  order  of  discharge  in  bankruptcy,  and  this  exception  seems  to 
me  to  shew  that  the  legislature  has  so  dealt  with  the  matter  as  to  make  subs.  8 
include  liabOities".  The  reasonable  interpretation  of  the  words  —  "so  far  as  re- 
lates to  any  debts  due  to  them",  is  "any  claim  against  the  debtor  such  as  would 
be  provable  in  bankruptcy".  If  a  creditor  procures  a  judgment  against  a  debtor  in 
respect  of  a  claim  for  racing  bets  he  is  bound  by  a  scheme  of  arrangement  though 
he  cannot  receive  any  benefit  under  it,  as  though  this  is  a  debt  provable  in  bank- 
ruptcy, the  trustee  may  go  behind  the  judgment,  and  declare  that  the  judgment 
creditor  is  not  entitled  to  participate  with  the  other  creditors  (Seaton  v.  Deerhurst 
[1895]  1  Q.  B.  853). 

Default.  Under  the  Acts  of  1861  and  1869,  the  effect  of  default  in  the  pay- 
ment of  a  composition  was  to  remit  the  creditor  to  his  original  rights,  so  that  he 
could  sue  for  the  whole  debt,  giving  credit,  of  course,  for  the  amount  of  compen- 
sation received,  and  in  case  of  default  by  the  debtor  the  Court  of  Bankruptcy 
would  not  restrain  an  action  by  the  creditor.  Nothing  under  these  Acts  discharged 
the  debtor  but  actual  payment  of  the  composition,  although  before  default  the 
debtor  could  plead  the  resolution  (Wilhams  on  Bankruptcy,  p.  78;  and  cases  there 
collected).  Under  the  Act  of  1883,  the  creditor  has  precisely  the  same  remedies  in  case 
of  default  by  the  debtor  whether  the  composition  was  entered  into  before  adjudica- 
tion under  section  18,  or  after  adjudication  under  s.  23.  The  composition  entered 
into  under  either  section  is  capable  of  being  enforced  by  one  of  two  methods — either 
by  an  adjudication  of  bankruptcy  against  the  debtor,  or  by  an  order  to  pay  the 
composition,  obedience  to  which  order  can  be  enforced  by  process  of  contempt.  These 
are  "consequences"  of  the  composition.  In  ea;  parte  Godfrey  (1887),  18  Q.  D.  670,  674, 
Lord  Esher,  M.  R.,  observed  that  he  always  inclined  to  a  cumulative  construction 
of  the  language  of  a  statute  when  it  conferred  remedies,  when  that  cumulative 
construction  was  the  business  meaning  of  the  words;  and  therefore  he  considered 
that  the  Court  has  power,  in  case  of  a  default  by  a  debtor  under  s.  23,  to  adjudicate 
him  bankrupt,  but  it  can  also  make  an  order  upon  him  to  pay  the  composition. 
A  creditor  who  is  not  paid  his  composition  is  not  to  bring  an  action  for  his  original 
debt,  he  is  not  to  be  put  to  that  trouble  and  expense,  whether  the  composition 
has  been  entered  into  after  or  before  adjudication  (Ibid.;  WiUiams  on  Bankrupt- 
cy, p.  78).  In  the  current  edition  of  a  repertory  of  banltruptcy  law  it  is  considered 
that  the  effect  ss.  (5)  of  section  24  of  the  Judicature  Act,  1873,  providing  (inter 
alia)  "that  nothing  in  this  Act  contained  shall  disable  either  of  the  said  Courts  (the 
High  Court  of  Justice  or  the  Court  of  Appeal)  from  directing  a  stay  of  proceedings 
in  any  cause  or  matter  pending  before  it  if  it  shall  think  fit",  is  to  render  it  open 
to  the  debtor  to  plead  the  presentation  of  the  petition  and  the  making  of  the  re- 
ceiving order,  and  the  acceptance  and  approval  of  the  composition  resolution,  as 
entithng  him  to  a  stay.  Another  reason  for  supposing  that  even  in  case  of  default 
the  creditor  will  not  be  able  to  sue  the  debtor  for  the  original  debt  is  that  by  section  9 
of  the  principal  Act,  no  creditor  has  any  remedy  against  the  person  or  property 
of  the  debtor  after  the  making  of  a  receiving  order,  except  with  the  leave  of  the 
Court,  though  this  conclusion  is  affected  by  Bankruptcy  Rule,  No.  208,  which 
expressly  says  that  the  receiving  order  is  discharged  on  the  approval  of  a  com- 
position or  scheme.  By  the  Bankruptcy  Rules,  No.  211,  the  remedy  of  any  person 
aggrieved  (this  would  seem  to  indicate  a  creditor  who  is  not  paid)  by  default  in 
payment  under  a  composition  or  scheme,  either  by  the  debtor  or  his  trustee,  is 
to  enforce  payment  by  apphcation  to  the  Court,  and  not  by  action. 


COMPOSITION  OR  SCHEME.  741 

Remedy  of  creditor  by  adjudication  after  rejection  of  scheme  by  Court.  Casu- 
ists may  make  a  distinction  between  an  assertion  known  to  be  false,  and  an  asser- 
tion not  known  to  be  true,  but,  where  there  has  been  an  intentional  departure  from 
the  truth,  there  is  no  legal  distinction  between  the  two.  In  a  case  where  a  debtor 
"very  grievously  exaggerated  the  value  of  his  assets",  though  the  Court  of  Appeal 
considered  that  fraud  could  not  be  imputed  to  him,  yet  it  also  concluded  that  the 
debtor  did  in  fact  mislead  his  creditors  into  the  beUef  that  they  would  be  paid  20s 
in  the  pound ;  the  Lords  of  Appeal  decided  that  there  was  ample  jurisdiction  under 
s.  18  (11)  of  the  Bankruptcy  Act,  1883,  to  set  aside  this  scheme,  and  to  order  the 
debtor  to  be  adjudicated  a  bankrupt  (Cf.  the  judgment  in  In  re  Moon  (1887) 
19  Q.  B.  D.  676  and  677).  When  it  is  a  question  whether  the  Court  wiU  confirm 
a  composition  or  adjudicate  the  debtor  a  bankrupt,  all  that  the  Court  has  got  to 
do  is  to  make  up  its  mind  whether  it  is  probable  that  anything  will  be  got  for  the 
benefit  of  the  creditors  by  making  the  debtor  a  bankrupt.  If  the  Court,  while  not 
prepared  to  say  what  advantage  may  accrue  to  creditors  under  an  order  for  adjudi- 
cation, thinks  it  nevertheless  very  likely  that  they  will  get  something  by  it  the 
creditors  are  entitled  to  an  adjudication.  As  an  instance  of  what  advantage  may 
accrue  to  creditors  by  adjudication,  it  has  been  judicially  indicated  that  creditors 
may,  by  an  adjudication,  be  able  successfully  to  question  some  of  the  provisions 
of  the  settlement.  When  the  Court  refuses  to  approve  a  scheme  of  arrangement 
with  creditors  proposed  by  a  debtor,  an  immediate  adjudication  of  bankruptcy 
against  him  wiU.  be  made  only  in  the  most  exceptional  circumstances  (In  re  Pilling 
[1903]  2  K.  B.  50;  In  re  Hew  [1905]  1  K.  B.  285).  In  a  case  which  indicates  what 
these  exceptional  circumstances  may  be,  the  debtor  was  a  money  lender  who  had 
been  twice  bankrupt,  and  had  been  engaged  in  many  rash  speculations  of  the 
wildest  description — ^hardly  indeed  honest — and  had  not  kept  any  proper  business 
books.  There  were,  however,  some  qualifications,  arising  in  the  fact  of  his  having 
paid  off  a  considerable  portion  of  the  debts  which  were  due  under  his  previous 
bankruptcies  {In  re  Burr  [1892]  2  Q.  B.  467). 

Power  of  debtor  over  property  after  approval  of  composition.  What  creditors 
mean  to  do,  in  substance  and  intention,  by  passing  resolutions  authorizing  a  debtor's 
trustee  to  accept  a  composition  from  the  debtor,  is  that  in  consideration  of  the 
composition  the  business  is  to  be  carried  on  by  the  debtor,  and  that  in  carrying 
it  on  he  is  to  exercise  such  control  over  the  assets  as  will  enable  him  to  raise  money 
for  the  purpose  of  paying  the  composition.  There  is  therefore  an  implied  authority 
given  to  the  debtor  to  the  extent  of  authorizing  any  deahng  with  the  assets  in  the 
ordinary  course  of  business,  or  for  the  purpose  of  raising  money  to  carry  on  the 
business  or  to  pay  the  composition  (In  re  Simons  (1881)  16  Ch.  D.  505,  511).  In 
Troughton  v.  Gitley  (1766)  Amb.  629,  Lord  Camden  held  that  commission  creditors 
lost  their  priority  over  subsequent  creditors  on  the  principle  that  "if  a  man  having 
a  Hen  stands  by  and  lets  another  make  a  new  security,  he  shall  be  postponed" ;  and 
a  decree  was  made  that  the  subsequent  creditors  were  to  be  preferred  to  the  com- 
mission creditors,  out  of  the  effects  possessed  by  the  administrator.  It  is,  however, 
indicated  that  the  principle  of  this  decision,  which  was  affirmed  in  a  number 
of  cases,  caimot  be  reHed  on,  owing  to  the  provision  as  to  proof  by  new  creditors 
in  the  event  of  an  adjudication  following  the  composition.  The  effect  of  Rule  208, 
seems  to  be  that  the  debtor  is  to  be  allowed  to  deal  with  his  own  property,  at  least 
where  there  is  no  trustee  or  person  appointed  under  the  composition  or  scheme.  In 
In  re  Groom  (1891)  1  Ch.  695,  it  was  held  that  the  approval  of  a  scheme  of  arrange- 
ment by  the  Court  is  equivalent  to  an  order  of  discharge,  and  therefore  that  the 
debtor  is  entitled  to  after-acquired  property,  ex  gr.  a  legacy  bequeathed  by  the  will  of 
a  testator  dying  subsequently  to  the  date  of  the  approval  of  the  scheme  by  the 
Court.  But  the  creditors  may  stipulate  and  the  debtor  may  assent,  with  the  ap- 
proval of  the  Court,  that  after-acquired  property  shall  be  brought  in;  such  a  contract 
is  unobjectionable  and  may  be  enforced. 

Agreements  to  pay  in  full,  and  to  give  preference.  In  a  case  to  which  the 
principles  of  the  many  decisions  both  in  Courts  of  Law  and  in  Courts  of  Equity 
against  the  vaUdity  of  underhand  dealings  in  favour  of  a  particular  creditor  con- 
temporaneously with  a  composition  for  the  benefit  of  the  general  body  of  the  cre- 
ditors, were  declared  by  Lord  Selborne,  L.  C,  to  be  fuUy  and  entirely  applicable, 
it  was  held  that,  after  composition  resolutions  under  s.  126  of  the  Bankruptcy  Act, 
1869,  had  been  passed  and  registered,  an  agreement  by  the  debtor  with  one  of  the  ere- 
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ditors  who  was  bound  by  the  resolutions,  to  pay  him  his  debt  in  full  was  inconsistent 
witli  good  faith  to  the  other  creditors,  and  with  the  spirit  of  the  bankruptcy  laws, 
even  though  the  creditor  at  the  same  time  agreed  to  give  the  debtor  fresh  credit.  The 
debtor  does  not  stand  in  the  same  position  as  a  discharged  bankrupt  until  the  com- 
position has  been  fully  paid  {In  re  Andrews  [1881]  ISCh.D.  664).  Such  an  agreement 
is  vaUd  after  a  debtor  has  obtained  his  dicharge  in  a  liquidation  by  arrangement  {Jake- 
mann  v.  Cook  (1879)  4  Ex.  D.  26).  Secret  preferential  agreements  are  not  only  con- 
trary to  the  bankruptcy  laws,  but  were  frauds  at  common  law  in  the  case  of  a  common 
law  composition.  Where  a  creditor  refused  to  execute  a  deed  of  trust  containing 
a  composition  arrangement  unless  the  insolvent  executed  a  promissory  note  for  the 
residue  of  his  demand,  Lord  Kenyon,  Ch.  J.,  considered  it  "a  transaction  bottomed 
in  fraud,  which  is  a  species  of  immorality",  and  the  security  was  considered  not 
merely  voidable,  but  void  (Gockshott  v.  Bennett  (1788)  2  T.  R.  763.)  In  Dauglish  v. 
Tenn^nt  (1866)  L.  R.  2  Q.  B.  49,  54;  Mellor,  J.,  observed— "this  is  a  deed  of  arrange- 
ment voluntarily  made  between  the  debtor  and  certain  creditors,  the  effect  of 
which  is  said  to  be  to  release  the  debtor  from  his  debts.  To  put  the  case  on  a  broad 
ground,  it  is  an  agreement  between  the  debtor  and  each  creditor  that  they  are 
contracting  on  terms  of  equaUty  as  to  each  and  all,  and  if  by  a  secret  bargain  some 
creditors  have  an  advantage  over  other  creditors,  it  is  a  fraud  upon  those  who 
must  be  presumed  to  have  signed  the  deed  upon  the  understanding  that  all  the 
creditors  should  be  placed  on  the  same  footing:"  (Cf.  Williams  on  Bankruptcy, 
■p.  m;-i:eiQTvmgtoMallalieu Y.Hodgson  (1851),  16Q.B.  689;  Exp.  Phillips  (1888),  36 
W.  R.  567;  Ex  p.  Milner  (1885),  15  Q.  B.  D.  605).  On  a  bill  by  a  bankrupt,  who  had 
compounded  with  his  creditors  for  eight  sliiUings  in  the  pound,  and  where  bank- 
ruptcy had  been  annulled,  the  Court  set  aside,  with  costs,  a  secret  bargain,  whereby 
the  bankrupt  agreed  to  pay  one  creditor  in  full,  in  consideration  of  his  becoming 
surety  for  payment  of  the  composition  (Wood  v.  Barker  (1865)  L.  R.  1  Eq.  139). 
A  banker  holding  biUs  and  acceptances  as  a  security  for  advances  made  to  a  customer, 
took  a  guarantee  from  the  brother  of  the  customer  that  the  loss  of  the  bank  should 
not  exceed  £2000.  This  transaction  took  place  after  the  customer  had  commenced 
proceedings  for  the  hquidation  of  his  affairs,  unknown  to  his  other  creditors,  with 
a  view  to  prevent  the  bank  from  opposing  a  composition.  It  was  held  upon  a 
bill  filed  by  the  banker  to  enforce  performance  of  the  agreement,  that  the  arrange- 
ment, which  would  have  the  effect  of  giving  one  creditor  a  secret  advantage  over 
the  others,  could  not  be  sustained,  and  the  bill  was  dismissed  with  costs  (McKewan  v. 
Sanderson  (1875)  L.  R.  20  Eq.  65).  The  creditors  of  a  debtor  resolved  to  accept  a 
composition  payable  in  three  instalments,  the  third  instalment  being  guaranteed  by 
a  surety.  Before  the  resolution  was  passed,  the  debtor  had  agreed  with  the  surety 
to  indemnify  him  against  any  liabiUty  which  he  might  incur  under  his  guarantee 
by  depositing  goods  with  him.  This  agreement  was  not  made  known  to  the  creditors. 
After  the  resolutions  were  registered  the  surety  accepted  bills  of  exchange  for  the 
amount  of  the  third  instalment  of  the  composition,  and  certain  goods  were  deposited 
with  him  by  the  debtor.  The  debtor  paid  the  first  instalment,  but  failed  to  pay 
the  second,  and  thereupon  he  filed  a  Hquidation  petition.  Afterwards  the  surety 
paid  the  third  instalment.  It  was  held  that  the  agreement  with  the  surety  was  valid, 
and  that  he  was  entitled  to  retain  the  goods  as  against  the  trustee  under  the  liqui- 
dation, because  standing  upon  the  resolutions  for  the  composition  alone,  there 
was  nothing  whatever  to  prevent  the  compounding  debtor  doing  whatever  he  liked 
with  his  assets — he  had  bought  the  assets  from  the  creditors  by  means  of  two  ac- 
ceptances of  his  own  and  a  third  acceptance  of  his  brother,  and  therefore  was  ab- 
solute master  of  those  assets  in  exactly  the  same  way  as  any  other  purchaser 
{In  re  Bdbinson  (1876)  1  Ch.  D.  537).  A  bankrupt,  desiring  to  obtain  the  annul- 
ment of  his  bankruptcy,  induced  some  of  his  creditors  to  sell  their  debts  to  two 
trustees,  who  were  provided  with  funds  for  the  purpose,  and  who  were  as  assig- 
nees of  the  debts  to  consent  to  the  annulment.  The  trustees  obtained  assign- 
ments of  the  several  debts  on  various  terms,  including  an  assignment  of  a  debt 
of  £25000  in  consideration  of  £2000  paid  by  them  to  the  creditor.  This  assign- 
ment was  made  in  pursuance  of  an  agreement  between  the  creditor  and  the  bank- 
rupt, whereby  the  bankrupt  agreed  to  pay  to  the  creditor  a  further  sum  of  £6000 
at  a  future  time.  The  bankruptcy  was  annulled  on  the  petition  of  the  bankrupt, 
with  the  consent  of  the  creditors  or  their  assignees.  The  agreement  to  pay  the 
£6000  was  not  disclosed  to  the  Court  or  to  the  other  creditors.   It  was  held  that 
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there  was  no  duty  to  disclose  the  agreement  to  the  Court,  inasmuch  as  the  function 
of  the  Court  was  merely  to  ascertain  whether  the  proper  parties  consented;  and 
that  the  agreement  was  vaUd.  Lindley,  L.  J.,  in  dehvering  judgment,  observed 
"the  key  to  this  case  is  to  be  found  in  the  fact  that  when  the  creditors  consent 
to  the  annulment  of  adjudication  of  bankruptcy  each  creditor  consents  upon  such 
terms  as  he  may  think  proper.  They  do  not  work  in  unison.  It  is  not  hke  a  com- 
position deed  or  anything  of  that  kind.  The  bankrupt  makes  the  best  arrangement 
he  can  with  each  creditor,  and  all  the  Court  usually  inquires  into  is  whether  that 
creditor  consents".  Davey,  L.  J.,  in  this  case,  observed  that  there  was  no  fraud 
upon  the  Court,  and  no  fraud  upon  the  creditors,  because  it  was  utterly  unlike 
a  composition,  the  principle  of  which  is  that  all  creditors  share  alike,  because  in  the 
case  under  consideration,  each  creditor  was  at  hberty  to  make  his  own  bargain 
(Levita's  claim  [1894]  3  Ch.  365;  for  the  judgment  of  Lord  Lindley  p.  372;  for  that 
of  Lord  Davey,  p.  374). 

As  to  concealment  of  a  security,  see  ex  p.  Jameson  (1876)  3  Ch.  D.  488.  In 
that  case  a  judgment  creditor  dehvered  a  writ  of  fi.  fa.  to  the  sheriff  before  the 
debtor  filed  a  liquidation  petition,  but  no  seizure  was  made  until  after  the  creditors 
had  resolved  to  accept  a  composition,  the  resolutions  had  been  registered,  and  the 
debtor  had  paid  the  amount  of  the  composition  to  a  trustee  appointed  by  the  cre- 
ditors. It  was  held  that  the  execution  creditor  was  not  a  creditor  holding  a  secu- 
rity at  the  time  when  the  composition  became  binding,  and  that  he  could  not 
enforce  his  writ  against  the  debtor's  goods  afterwards. 

In  Smith  v.  Cuff  (1817)  6  M.  &  S.  160,  the  defendant,  who  was  a  creditor 
of  the  plaintiff,  an  insolvent  trader,  refused  at  first  to  sign  an  agreement  of  com- 
position by  which  he  was  to  receive  with  other  creditor  ten  shilhngs  in  the  pound, 
saying  he  would  either  have  a  commission  of  bankruptcy  or  payment  of  the  whole 
by  instalments.  In  consequence  of  this  communication,  the  plaintiff  agreed  to  give 
the  defendant  two  promissory  notes  to  make  up  the  fuU  amount  of  his  debt,  and 
about  four  days  afterwards  the  defendant  signed  the  agreement  of  composition. 
There  was  no  evidence  at  the  trial  where  these  notes  were  so  made  and  dehvered; 
but  four  days  after  the  defendant  signed  the  composition,  a  biU  of  exchange 
drawn  by  the  debtor  and  accepted  by  a  third  party  and  also  a  promissory  note, 
for  the  fuU  amount  of  ten  shillings  in  the  pound  of  the  defendant's  debt,  were 
delivered  to  him.  The  other  creditors,  together  with  the  defendant,  then  duly 
executed  a  release.  One  of  the  promissory  notes  given  by  the  plaintiff  to  the  de- 
fendant before  the  latter  signed  the  agreement  of  composition,  was  indorsed  and 
delivered  by  the  defendant  to  a  third  party,  who  brought  an  action  upon  it  against 
the  plaintiff.  The  plaintiff  paid  the  fuU  amount  of  the  note,  and  then  brought  an 
action  against  the  defendant  to  recover  what  he  had  paid  the  latter  over  the  ten 
shillings  in  the  pound  due  under  the  composition.  Judgment  was  given  for  the  plain- 
tiff. Lord  EUenborough,  C.  J.,  observing  that  it  had  been  uniformly  decided  that  an 
action  hes  in  any  case  where  money  has  been  obtained  by  oppression,  and  in  fraud  of 
the  party's  own  act  as  it  regards  the  other  creditors.  In  another  case  there  was  an 
almost  contemporaneous  arrangement  between  the  debtor  and  a  creditor  who  had 
signed  a  composition  deed,  that  the  former  should  continue  to  make  future  payments 
to  the  creditor's  nominees.  On  equitable  grounds  alone,  the  Court  refused  to  allow 
the  transaction  to  stand,  HaU,  V.  C,  observing — "the  taking  of  any  such  engage- 
ments, whether  the  debtor  is  bound  to  pay  or  not,  is  equally  obnoxious  to  the  rule 
which  prohibits  private  or  independent  agreements  with  creditors  at  the  time  when 
a  general  arrangement  is  made  with  them.  Those  agreements  are  called  by  law 
fraudulent,  and  are  so  far  considered  that  money  paid  thereunder  has  been  re- 
covered back:"  {In  re  Lenzberg's  Policy  (1877)  7  Ch.  D.  650).  The  Court  refused 
to  regard  the  memorandum  providing  for  future  payments  to  the  creditor's  nominees 
as  an  independent  transaction,  distinct  from  the  composition;  but,  on  the  other 
hand,  concluded  that  the  moneys  in  question  were  moneys  paid  by  the  debtor 
for  the  use  of  the  creditor. 

Power  to  accept  composition  or  scheme  after  bankruptcy  adjudication.  By 
section  23  of  the  Bankruptcy  Act,  1883,  it  is  provided  that — "Where  a  debtor 
is  adjudged  bankrupt  the  creditors  may,  if  they  think  fit,  at  any  time  after 
the  adjudication  resolve  to  entertain  a  proposal  for  a  composition  in  satisfaction 
of  the  debts  due  to  them  under  the  bankruptcy,  or  for  a  scheme  of  arrangement 
of  the  bankrupt's  affairs;   and  thereupon  the  same  proceedings  shall  be  taken 
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and  the  same  consequences  shall  ensue  as  in  the  case  of  a  composition  or  scheme 
accepted  before  adjudication.  (2)  If  the  Court  approves  the  composition  or  scheme 
it  may  make  an  order  annulling  the  bankruptcy  and  vesting  the  property  of  the 
bankrupt  in  him,  or  in  such  other  person  as  the  Court  may  appoint^  on  such  terms, 
and  subject  to  such  conditions,  if  any,  as  the  Court  may  declare.  (3)  If  default 
is  made  in  payment  of  any  instalment  due  in  pursuance  of  the  composition  or  scheme, 
or  if  it  appears  to  the  Court  that  the  composition  or  scheme  cannot  proceed  without 
injustice  or  undue  delay,  or  that  the  approval  of  the  Court  was  obtained  by  fraud, 
the  Court  may,  if  it  thinks  fit,  on  appHcation  by  any  person  interested,  adjudge 
the  debtor  bankrupt,  and  annul  the  composition  or  scheme,  but  without  prejudice 
to  the  validity  of  any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done, 
under  or  in  pursuance  of  the  composition  or  scheme.  Where  a  debtor  is  adjudged 
bankrupt  under  this  subsection,  all  debts,  provable  in  other  respects,  which  have 
been  contracted  before  the  date  of  such  adjudication  shall  be  provable  in  the 
bankruptcy". 

By  subsection  (19)  of  section  3  of  the  Bankruptcy  Act,  1890,  it  is  provided 
that  "the  acceptance  by  a  creditor  of  a  composition  or  scheme  shall  not  release  any 
person  who  under  the  principal  Act  and  this  Act  would  not  be  released  by  an  order 
of  discharge  if  the  debtor  had  been  adjudged  bankrupt."  This  provision  "would 
seem  to  refer  to  the  individual  act  of  the  creditor"  (WiUiams  on  Bankruptcy, 
p.  81).  And  the  acceptance  and  approval  of  a  composition  or  scheme  will  not 
release  any  person  who,  at  the  date  of  the  receiving  order,  was  a  partner  or  co- 
trustee with  the  debtor,  or  was  jointly  bound  (see  Megraih  v.  Gray  (1874),  L.  R.  9 
C.  P.  216);  or  had  made  any  joint  contract  with  him,  or  any  person  who  was 
surety.  Applications  to  approve  a  composition  or  scheme  must  be  made  in 
Court:  Bankruptcy  Rules  6  (b). 

Forms  of  proposal,  notice,  and  report  (Read  B.  R.  =  Bankruptcy  Rules).  B.  R. 
196,  F.  80  A,  81,  81  A,  81  B,  82.  AppUcation  for  approval,  B.  R.  197.  Notice  to 
official  receiver,  B.  R.  198,  to  creditors,  B.  R.  199.  Opposed  AppUcations,  B.  R.  200. 
Time  for  fihng  report,  B.  R.  201.  Hearing  and  appeal,  B.  R.  202.  No  costs  to 
debtor,  if  refused,  B.  R.  203.  Provision  for  costs  and  charges,  B.  R.  205.  Fee, 
B.  R.  206.  Evidence  and  order,  B.  R.  204.  Correction  of  formal  shps,  B.  R.  207. 
Preparation  of  order,  B.  R.  37  A,  37  B.  Possession  of  property  on  approval,  B.  R. 
208.  When  official  receiver  to  be  trustee,  B.  R.  209.  Security  by  trustee,  B.  R.  210. 
Dividends,  B.  R.  214.  Proof  of  debts,  B.  R.  215.  Default,  B.  R.  211.  Annulment, 
B.  R.  213.  Vesting  of  property  on  annulment,  B.  R.  212.  Voting  letter,  F.  82. 
Adjudication  on  failure  of  composition  or  scheme,  B.  R.  192.  As  to  compositions 
in  case  of  joint  and  separate  estates,  see  B.  R.  266;  B.  R.  267;  B.  R.  267  A.  Appli- 
cations to  commit  must  be  made  in  Court,  B.  R.  6  (f),  supported  by  affidavit, 
B.  R.  85.  Notice  and  hearing  of  apphcation,  B.  R.  86.  Court  may  direct  order  of 
committal  not  to  issue  if  thing  done  within  specified  time,  B.  R.  87. 

Part  IX.    Special  Manager  —  Trustee  in  Bankruptcy  —  Committee 

of   Inspection  —  Discovery    of  Assets  —  Executions  —   Relation 

back  of  Trustee's  Title  —  Property  divisible  amongst  Creditors  — 

Disclaimer  —  Set-off  —  Interest. 

Special  Managers.  By  section  12  (1)  of  the  principal  Act,  it  is  provided  on 
this  subject  that: 

"1.  The  official  receiver  of  a  debtor's  estate  may,  on  the  apphcation  of  any 
creditor  or  creditors,  and  if  satisfied  that  the  nature  of  the  debtor's  estate 
or  business  or  the  interests  of  the  creditors  generally  require  the  appoint- 
ment of  a  special  manager  of  the  estate  or  business  other  than  the  official 
receiver,  appoint  a  manager  thereof  accordingly  to  act  until  a  trustee  is 
appointed,  and  with  such  powers  (including  any  of  the  powers  of  a  receiver) 
as  may  be  entrusted  to  him  by  the  official  receiver. 

2.  The  special  manager  shall  give  security  and  account  in  such  manner  as 
the  Board  of  Trade  may  direct. 

3.  The  special  manager  shall  receive  such  remuneration  as  the  creditors  may, 
by  resolution  at  an  ordinary  meeting,  determine,  or  in  default  of  any  such 
resolution,  as  may  be  prescribed." 
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It  is  in  the  absolute  discretion  of  the  official  receiver  as  to  whether  a  special 
manager  shall  be  appointed,  and  no  appeal  lies  from  his  decision  {Be  Whittaher  (1884), 
1  Morr.  36).  Where,  during  the  pendency  of  a  bankruptcy  petition  which  is  ulti- 
mately dismissed  without  any  receiving  order  having  been  made  upon  it,  the  official 
receiver,  on  being  appointed  interim  receiver  under  s.  10  of  the  Bankruptcy  Act, 
1883,  appoints,  in  the  exercise  of  his  power  under  s.  12  a  special  manager  of 
the  debtor's  business,  the  special  manager  is  entitled  to  be  reimbursed  out  of 
his  receipts  from  the  business  his  expenses,  including  remuneration,  properly 
incurred  by  him  in  carrying  it  on  until  the  dismissal  of  the  petition  {In  re 
A.  B.  &  Go.  [1900]  2  Q.  B.  429).  Even  where  the  bankruptcy  proceedings  fall  to 
the  ground  in  this  sense,  that  neither  the  official  receiver  nor  the  special  manager 
have  any  authority  to  carry  on  the  business  because  the  receiving  order  is  erro- 
neous as  the  alleged  debtor  is  a  foreigner,  it  would  be  grossly  unjust  for  the  Court 
to  allow  its  own  officer  to  be  thrown  over  and  be  unfairly  dealt  with  by  making 
him  pay  more  than  the  balance  which,  on  taking  the  account,  would  be  found  to  be 
really  due  from  him  (Cf.  the  observations  of  Lord  Lindley,  M.  R.,  at  p.  439).  About 
forty  or  fifty  special  managers  are  appointed  every  year. 

Trustee  in  Bankruptcy.  By  section  21  of  the  principal  Act  it  is  provided  on 
this  subject  that. 

"1.  Where  a  debtor  is  adjudged  bankrupt,  or  the  creditors  have  resolved  that 
he  be  adjudged  bankrupt,  the  creditors  may,  by  ordinary  resolution,  appoint 
some  fit  person,  whether  a  creditor  or  not,  to  fill  the  office  of  trustee  of 
the  property  of  the  bankrupt;  or  they  may  resolve  to  leave  his  appoint- 
ment to  the  committee  of  inspection  hereinafter  mentioned. 

2.  The  person  so  appointed  shall  give  security  in  manner  prescribed  to  the 
satisfaction  of  the  Board  of  Trade,  and  the  Board,  if  satisfied  with  the 
security,  shall  certify  that  his  appointment  has  been  duly  made,  unless 
they  object  to  the  appointment  on  the  ground  that  it  has  not  been 
made  in  good  faith  by  a  majority  in  value  of  the  creditors  voting,  or  that 
the  person  appointed  is  not  fit  to  act  as  trustee,  or  that  his  connexion 
with  or  relation  to  the  bankrupt  or  his  estate  or  any  particular  creditor 
makes  it  difficult  for  him  to  act  with  impartiality  in  the  interests  of  the 
creditors  generally. 

3.  Provided  that  where  the  Board  make  any  such  objections  they  shall,  if 
so  requested  by  a  majority  in  value  of  the  creditors,  notify  the  objection 
to  the  High  Court,  and  thereupon  the  High  Court  may  decide  on  its  validity. 

4.  The  appointment  of  a  trustee  shall  take  effect  as  from  the  date  of  the 
certificate. 

5.  The  official  receiver  shall  not,  save  as  by  this  Act  provided,  be  the  trustee 
of  the  bankrupt's  property. 

6.  If  a  trustee  is  not  appointed  by  the  creditors  within  four  weeks  from  the 
date  of  adjudication,  or  in  the  event  of  negotiations  for  a  composition 
or  scheme  being  pending  at  the  expiration  of  those  four  weels,  then 
within  seven  days  from  the  close  of  those  negotiations  by  the  refusal  of 
the  creditors  to  accept,  or  of  the  Court  to  approve,  the  composition  or 
scheme,  the  official  receiver  shall  report  to  the  matter  to  the  Board  of 
Trade,  and  thereupon  the  Board  of  Trade  shall  appoint  some  fit  person 
to  be  trustee  of  the  bankrupt's  property,  and  shall  certify  the  appointment. 

7.  Provided  that  the  creditors  or  the  committee  of  inspection  (if  so  authorized 
by  resolution  of  the  creditors)  may,  at  any  subsequent  time,  if  they  think 
fit,  appoint  a  trustee,  and  on  the  appointment  being  made  and  certified 
the  person  appointed  shall  become  trustee  in  the  place  of  the  person 
appointed  by  the  Board  of  Trade. 

8.  When  a  debtor  is  adjudged  bankrupt  after  the  first  meeting  of  creditors  has 
been  held,  and  a  trustee  has  not  been  appointed  prior  to  the  adjudication, 
the  official  receiver  shall  forthwith  summon  a  meeting  of  creditors  for  the 
purpose  of  appointing  a  trustee." 

Again  by  section  4  of  the  Bankruptcy  Act,  1890,  repealing  section  22  of  the 
principal  Act,  it  is  provided  that  "A  person  shall  be  deemed  not  fit  to  act  as  trustee 
of  the  property  of  a  bankrupt  where  he  has  been  previously  removed  from  the 
office  of  trustee  of  a  bankrupt's  property  for  misconduct  or  neglect  of  duty". 

The  creditors  may  appoint  a  trustee: 
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a)  Where  the  debtor  is  adjudged  bankrupt,   as  provided  by  section  20,  or 
under  section  16  (3),  or  the  Bankruptcy  Act,  1890,  s.  3  (15); 

b)  Where  they  have  resolved  that  he  be  adjudged  bankrupt; 

c)  In  place  of  one  appointed  by  the  Board  of  Trade  (subsections  (6)  and  (7)). 
The  resolution  is  to  be  at  the  first  meeting  or  an  adjournment  thereof;  see 

principal  Act,  section  15  (1)  and  First  Schedule.  Ordinary  resolution:  see  sec- 
tion 168  (1).  Committee  of  Inspection:  see  section  22.  As  to  objection  by  the  Board 
of  Trade  to  a  trustee,  see  re  Games  (1884)  1  Morr.  216;  Re  Martin  (1888),  21  Q.  B.  D. 
29;  Re  Stovold  (1889),  6  Morr.  7;  Rules  300,  301.  It  is  a  vaHd  objection  to  the 
appointment  of  a  person  as  trustee,  according  to  the  decision  of  the  Court  of 
Appeal  in  In  re  Lamb  [1894]  2  Q.  B.  805,  that  he  is  appointed  to  act  as  trustee 
for  two  estates,  and  has  a  pecuniary  interest  in  the  success  of  one  only  and 
the  two  estates  stand  in  the  relation  of  debtor  and  creditor.  If  a  person,  by  his 
appointment  as  trustee  in  bankruptcy,  is  placed  in  a  position  in  which  it  would 
be  difficult  for  him  to  act  with  impartiaHty,  a  vaUd  objection  can  be  taken 
to  his  appointment  by  "any  person  aggrieved"  (s.  104),  and  the  Board  of  Trade 
may  be  such  a  person.  It  has  been  judicially  considered  that  the  history  of 
the  bankruptcy  laws  shews  exactly  the  contrary  to  the  hypothesis  that  the  cre- 
ditors of  a  bankrupt  are  the  best  persons  to  decide  all  questions  which  arise  in 
reference  to  his  estate.  It  is  a  good  objection  that  the  trustee  is  an  accounting 
party  to  the  estate,  and  will  have,  as  trustee,  to  investigate  his  own  account.  If  the 
trustee  appears  and  the  objection  to  his  appointment  is  upheld,  he  will  have  to 
pay  costs  (Re  Mardon  [1896]  1  Q.  B.  140).  The  objection  to  the  appointment 
of  a  person  as  trustee  is  a  question  of  law.  As  to  trustees  generally  cf .  Part  V  and 
Bankruptcy  Rules  297 — 319  and  WiUiams  on  Bankruptcy,  pp.  84 — 86  and  Baldwin 
on  Bankruptcy  and  Bills  of  Sale,  pp.  206—223;  pp.  252—256;  542—549. 

The  Committee  of  Inspection.  By  section  22  of  the  principal  Act  it  is  provided 
that  the  creditors  quahfied  to  vote  may  appoint  from  among  their  own  number,  at 
any  meeting,  a  committee  of  inspection  which  be  constituted  of  from  five  to  three 
persons.  The  holders  of  proxies  or  general  powers  of  attorney  from  such  cre- 
ditors are  eligible.  The  object  of  the  appointment  of  a  committee  of  inspection 
is  the  superintendence  of  the  administration  of  the  bankrupt's  property  by  the 
trustee,  and  hence  there  is  to  be  no  committee  in  a  small  bankruptcy  (s.  121). 
The  committee  of  inspection  must  meet  once  a  month  at  least,  and  may  be  con- 
vened at  any  necessary  time  on  the  requisition  of  the  trustee  or  any  member  of 
it.  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting, 
but  are  not  to  act  unless  a  majority  of  the  committee  are  present  at  the  meeting. 
When  there  is  no  committee,  the  Board  of  Trade  fulfils  its  functions  on  the  appU- 
cation  of  the  trustee.  The  trustee  is,  not  less  than  once  in  every  three  months,  to 
submit  to  the  committee  of  inspection  for  audit  the  record  book  and  cash-book, 
with  any  other  requisite  books  and  vouchers  (General  Rules  287,  288).  No  member 
of  a  committee  of  inspection,  directly  or  indirectly,  by  himself,  or  any  employer, 
partner,  clerk,  agent,  or  servant,  is  entitled,  except  under  and  with  the  sanction 
of  the  Court  (Rule  317  [a]),  to  make  any  profit  out  of  any  transaction  arising  out 
of  the  bankruptcy,  or  to  receive  out  of  the  estate  any  payment  for  services  rendered 
in  connection  with  the  administration  of  the  estate,  or  for  any  goods  supplied  by 
him  to  the  trustee  for  or  on  account  of  the  estate.  After  the  business  has  been 
undertaken  from  which  the  profit  has  been  derived,  the  Court  has  no  power  to  give 
its  sanction.  "Profit"  means  everything  but  disbursements,  so  that  a  solicitor 
who  is  a  member  of  the  committee  of  inspection,  cannot  be  allowed  anything  in 
respect  of  his  general  office  expenses.  It  is  important  here  to  see  who  is  entitled 
to  vote  at  the  first  or  any  other  meeting  of  creditors;  in  what  way;  and  in  what 
proportion.  By  rule  9,  Sched.  1  a  creditor  may  not  vote  at  a  first  nor  at  any  other 
meeting  of  creditors  in  respect  of  any  unliquidated  or  contingent  debt,  or  any  debt 
the  value  of  which  is  not  ascertained.  The  expression  "contingent"  debt  refers 
to  a  case  where  there  is  a  doubt  if  there  will  be  any  debt  at  aU: — "a  debt  the  value 
of  which  is  not  ascertained"  means  a  debt  the  amomit  of  which  cannot  be  ascer- 
tained until  the  happening  of  some  future  event.  "An  unliquidated  debt"  includes, 
not  only  all  cases  of  damage  to  be  ascertained  by  a  jury,  but  beyond  that  extends 
to  any  debt  where  the  creditor  fairly  admits  that  he  cannot  state  the  amount.  The 
estimated  amount  of  untaxed  costs  is  an  unhquidated  debt  in  respect  of  which  a 
creditor  is  not  quahfied  to  vote.    The  proper  course  for  the  creditor  to  pursue  is 
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either  to  apply  for  leave  to  sign  judgment  and  tax  his  costs,  or  else  to  swear  to 
such  a  sum  as  the  costs  when  taxed  would  at  least  amount  to  (In  re  Dummelow 
(1873)  2  R.  8  Ch.  997). 

Discovery  of  Debtor's  Property.  By  section  27  of  the  principal  Act  it  is  provided 
on  this  subject,  that  the  Court  may,  on  the  apphcation  of  the  official  receiver  or 
trustee,  at  any  time  after  a  receiving  order  has  been  made  against  a  debtor,  summon 
before  it  the  debtor  or  his  wife,  or  any  person  known  or  suspected  to  have  in  his  pos- 
session any  of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be  indebted 
to  the  debtor,  or  any  person  whom  the  CSurt  may  deem  capable  of  giving  infor- 
mation respecting  the  debtor,  his  deahngs  or  property,  and  the  Court  may  require 
any  such  person  to  produce  any  documents  in  his  custody  or  power  relating  to 
the  debtor,  his  dealings  or  property;  and  if  any  person  so  summoned,  after 
having  been  tendered  a  reasonable  sum,  refuses  to  come  before  the  Court  at  the 
time  appointed,  or  refuses  to  produce  any  such  document,  having  no  lawful  im- 
pediment made  known  to  the  Court  at  the  time  of  its  sitting  and  allowed  by  it, 
the  Court  may,  by  warrant  addressed  as  aforesaid,  cause  such  person  to  be  ap- 
prehended and  brought  up  for  examination.  Under  s.  27  (4)  if  any  person  on 
examination  before  the  Court,  admits  that  he  is  indebted  to  the  debtor,  the  Court 
may,  on  the  application  of  the  official  receiver  or  trustee,  order  him  to  pay  to  the 
official  receiver  or  trustee,  at  such  time  and  in  such  manner  as  to  the  Court  seems 
expedient,  the  amount  admitted,  or  any  part  thereof,  either  in  full  discharge  of 
the  whole  amount  in  question  or  not,  as  the  Court  thinks  fit,  with  or  without  costs 
of  the  examination.  If  a  person  admits  on  examination  that  he  has  in  his  possession 
any  property  belonging  to  the  debtor  he  may  be  ordered  to  deHver  it  up  to  the 
official  receiver  or  trustee.  A  person  may  be  examined  out  of  England  under  this 
section  if  he  would  be  liable  to  have  been  examined  if  he  were  in  England.  The 
first  important  question  that  arises  under  this  section  is  —  who  are  the  persons 
who  may  apply  for  the  examination  of  a  witness  who  is  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or  effects  belonging  to  the  debtor?  The 
trustee  can  make  an  apphcation  ex  debito  justitiae  to  summon  anybody  for  exami- 
nation whom  he  might  wish  to  examine  as  to  the  estate  and  deahngs  of  the  bank- 
rupt, because  he  filJb  a  responsible  position.  But  "it  would  be  a  sad,  a  monstrous 
thing  if  any  one  who  claimed  to  be  the  creditor  of  a  bankrupt  was  entitled  ex 
debito  justitiae  to  summon  for  examination  anybody  whatever  he  might  wish  to 
examine  as  to  the  estate  and  deahngs  of  the  bankrupt:"  (Cf.  the  observations 
of  James,  L.  J.  in  Ex  farte  Nicholson,  In  re  Willson  (1880)  14  Ch.  D.  243,  247). 
Bankruptcy  proceedings  are  inquisitorial  enough.  When  some  other  person  than 
the  trustee  makes  the  apphcation  to  summon  witnesses  for  the  discovery  of 
the  debtor's  property,  the  Court  ought  to  consider  whether  there  is  any  reason- 
able probabihty  of  the  examination  resulting  in  a  benefit  to  the  estate,  and  whether 
it  is  reasonable  to  summon  witnesses  for  examination  from  any  distance.  But  it 
is  not  a  conclusive  reason  for  refusing  a  creditor's  apphcation  to  summon  witnesses 
for  examination,  that  the  trustee  dechnes  to  do  so.  The  trustee  stands  in  the  position 
of  amicus  curiae;  he  has  no  interest  in  the  matter  except  for  the  purpose  of  saying 
whether  he  will  take  it  up  himself,  and  therefore,  ought  not  to  file  affidavits  in 
opposition  to  the  apphcation  {Ibid.).  As  to  who  may  be  examined  about  the 
discovery  of  debtor's  property: 

1.  A  trustee,  after  serving  notice  of  apphcation  on  him  {Ex  p.  Grossley,  re 
Taylor  (1873),  L.  R.,  13  Eq.  409;  Re  WMcher,  ex  -p.  Stevens  (1888),  5  Morr. 
173). 

2.  A  creditor  {Ex  p.  Austin  (1877)  4  Ch.  D.  13). 

3.  A  third  party,  when  the  person  seeking  to  interrogate  is  the  official  receiver 
or  trustee,  even  when  the  latter  is  bringing  an  action  against  the  witness, 
because  all  that  the  official  receiver  does  is  for  the  benefit  of  the  estate 
{In  re  Easton,  Ex  parte  Davies  (1891)  8  Morr.  168,  171). 

Next  as  to  who  may  not  examine  witnesses  for  the  object  of  discovering  the 
debtor's  property: 

I.  Neither,  as  a  general  rule,  the  bankrupt  himseK,  nor  the  assignee  of  the 
possible  surplus  of  an  undischarged  bankrupt,  can  examine  an  alleged 
creditor  with  respect  to  his  claim.  It  has  been  judicially  considered  that 
it  would  lead  to  enormous  mischief  to  confer  a  right  on  the  bankrupt  to 
interfere  with  the  administration  of  his  estate,  or  allow  him  to  do  anjrthing 
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to  embarrass  the  administration  of  his  estate  {In  re  Austin  (1879)  10  Ch. 
D.  436,  per  James,  L.  J.)- 
2.  The  Court  will  not  allow  even  the  trustee  to  examine  a  stranger  under 
s.  27  of  the  Bankruptcy  Act,  when  he  has  commenced  an  action  against 
him  with  respect  to  property  alleged  to  be  part  of  the  bankrupt's  estate, 
with  the  view  of  obtaining  information  in  relation  to  the  matter  in  dispute 
beyond  such  discovery  as  can  be  obtained  under  the  ordinary  procedure 
of  the  High  Court,  because  a  Court  of  Bankruptcy  wishes  "to  avoid  per- 
mitting the  trustee  to  have  anything  hke  a  dress  rehearsal  of  the  cross- 
examination  in  an  action:"    {Ex  parte  Oittins  [1892]   1  Q.  B.  646,  648). 
There  is,  however,  a  conflict  of  authorities  on  the  point,  and  it  seems  that 
the  trustee  in  bankruptcy  may  examine  under  the  above  circumstances,  if  the 
third  party  refuses  to  give  reasonable  information  about  the  debtor's  estate.    In 
practice  apphcations  to  examine  are  entertained  when  proceeding  from  third  parties 
other  than  the  official  receiver  or  trustee,  but  apphcants  of  the  former  kind  will 
bear  the  costs  thereby  incurred  unless  the  Court  should  otherwise  direct  {Ex  p. 
Swift  (1872),  26  L.  T.  226).    A  person  summoned  for  examination  as  to  a  debtor's 
property  has  the  protection  of  only  being  Uable  to  be  summoned  on  the  expression 
of  a  Judge's  opinion,  and  cannot  be  called  as  a  matter  of  right  at  the  option  of 
the  litigant;  but  he  cannot  move  to  discharge  an  order  in  bankruptcy  for  his  exa- 
mination, and  has  no  right  of  appeal  {In  re  Oold  Company  (1879)  12  Ch.  D.  77). 
Section  27  of  the  principal  Act  is  extended  to  compositions  or  schemes  by  section  3 
(16)  of  the  Bankruptcy  Act,  1890. 

Next  as  to  what  questions  the  bankrupt  or  a  witness  must  answer.  The  depo- 
sitions of  witnesses  in  bankruptcy  proceedings  are  directed  to  be  taken  by  section  136, 
and  the  bankrupt's  depositions  are  evidence  against  him,  even  if  criminal  proceed- 
ings be  founded  upon  it.  The  bankrupt  himself,  being  under  a  personal  obHgation 
to  make  a  full  disclosure  of  his  property,  is  not  protected  from  being  asked  questions 
the  answer  to  which  may  tend  to  show  that  he  has  concealed  his  effects,  or  been 
guilty  of  any  other  offence  connected  with  his  bankruptcy  {B.  v.  Scott  (1856)  25  L. 
J.  M.  C.  129;  Ex  p.  Schofield  (1877)  6  Ch.  D.  230).  A  witness  other  than  the 
bankrupt  is  generally  required  to  answer  all  questions  relating  to  the  debtor,  his 
dealings,  or  property,  as  e.  g.  the  address  of  the  bankrupt's  father  {Ex  p.  Campbell, 
re  Cathcart  (1870),  L.  R.  5  Ch.  703)  or  his  own  address,  even  when  the  witness  is  a 
sohcitor,  except  when  the  bankrupt's  address  was  disclosed  to  the  sohcitor  as  a 
matter  of  professional  confidence  (-Re  Arnott,  ex  p.  Official  Receiver  (1888)  5  Morr. 
286).  But  a  witness,  other  than  the  bankrupt,  may  refuse  to  answer  questions  on 
the  ground  that  his  answer  would  tend  to  criminate  him  {Ex  p.  Schofield  (1877) 
6  Ch.  D.  230;  Ex  p.  Reynolds  (1882)  20  Ch.  D.  294;  Ex  p.  Gilbert  (1886)  3  Morr.  223), 
and  cannot  be  ordered  to  furnish  an  account  in  writing  of  money  transactions  between 
himself  and  the  bankrupt^  or  property  of  the  bankrupt  received  by  him  {Ex  p. 
Reynolds  (1882),  21  Ch.  D.  601).  A  debtor  is  guilty  of  contempt  in  saying  that 
he  will  not  answer  any  question  at  aU,  if  the  trustee  appUes  for  the  debtor  to  come 
and  be  examined  and  be  tested  as  to  the  truth  of  his  evidence,  because  the  trustee 
thinks  that  his  answers  are  untrue  and  evasive  {Ex  parte  Close  (1877)  5Ch.  D.  145). 
The  powers  of  the  Court  of  Bankruptcy  to  order  the  production  of  documents  have 
always  been  and  seem  still  to  be  very  large ;  ex.  gr.  a  mortgagee  from  the  bankrupt 
must  produce  his  mortgage  {Re  Marks  (1866)  L.  R.  1  Ch.  429).  In  In  re  Leighton 
(1866),  L.  R.  1  Ch.  331,  the  meaning  of  the  words  "custody"  or  "power",  occurring 
at  the  close  of  the  first  subsection  of  section  27,  were  elucidated.  A  clerk  cannot 
be  said  to  be  in  the  "possession"  of  books,  in  which  he  has  only  to  make  entries, 
and  has  nothing  to  do  with  them  besides.  But  if  debtors  abscond,  leaving  their 
books  in  the  sole  possession  of  a  clerk,  it  seems  that  under  the  bankrupt  law,  he 
is  hable  to  produce  them,  and  they  wiU  be  regarded  as  in  his  "custody"  or 
"possession"  for  the  purposes  of  that  law,  even  when  the  books  are  not  normally 
in  his  custody,  and  he  has  no  right  to  remove  them  from  the  office.  The  Court 
will  only  order  the  production  of  a  document  when  a  strong  primd  facie  case  is 
made,  that  it  is,  or  relates  to,  the  property  of  the  bankrupt  {Ex  p.  Smith  (1882) 
45  L.  T.  447).  Whether  the  document  ought  to  be  produced  is  a  question  for  the 
registrar  {Ex  p.  Tatton  (1881)  17  Ch.  D.  512).  The  bankrupt's  sohcitor  cannot 
withhold  his  books  from  examination  on  the  ground  of  his  hen  {Re  Toleman,  ex 
p.  Bramble  (1880)   13  Ch.  D.  885).    It  is  in  the  discretion  of  the  Court  whether 
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tlie  trustee,  creditors,  or  the  debtor,  or  persons  on  their  behalf  respectively,  who 
have  any  right  to  inspect  the  depositions,  may  take  a  copy.  As  to  practice  on 
discovery,  a  witness,  summoned  for  examination  in  bankruptcy  proceedings,  is 
entitled  to  conduct  money,  or  travelhng  expenses,  before  he  comes  to  Court;  and 
if  sufficient  conduct  money  has  not  been  tendered,  he  cannot  be  committed  for  not 
attending,  nor  can  a  warrant  issue  to  compel  his  attendance  {Re  Batson.  ex  p. 
Hastie  (1894),  1  Mans.  45;  and  see  B.  R.  70,  71.)  He  is  also  entitled  to  ordinary 
expenses,  including  loss  of  time,  but  is  not  entitled  to  the  costs  of  employing  a 
solicitor  or  counsel  {Ex  p.  Waddell  (1877),  6  Ch.  D.  238),  though  he  is  allowed  to 
employ  them.  As  to  further  and  more  detailed  notices  of  the  subject  of  the  dis- 
covery of  a  debtor's  property,  cf.  Wilhams  on  Bankruptcy,  pp.  97 — 102;  and 
Baldwin  on  Bankruptcy  and  Bills  of  Sale,  pp.  530 — 538. 

Restriction  of  rights  of  creditor  under  execution  or  attachment.  By  section  45  of 
the  principal  Act  it  is  provided  that: 

"1.  Where  a  creditor  has  issued  execution  against  the  goods  or  lands  of  a 
debtor,  or  has  attached  any  debt  due  to  him,  he  shall  not  be  entitled  to 
retain  the  benefit  of  the  execution  or  attachment  against  the  trustee  in 
bankruptcy  of  the  debtor,  unless  he  has  completed  the  execution  or  attach- 
ment before  the  date  of  the  receiving  order,  and  before  notice  of  the  presen- 
tation of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of  the 
commission  of  any  available  act  of  bankruptcy  by  the  debtor. 
2.  For  the  purposes  of  this  Act,  an  execution  against  goods  is  completed  by 
seizure;   an  attachment  of  debt  is  completed  by  receipt  of  the  debt;  and 
an  execution  against  land  is  completed  by  seizure,  or,  in  the  case  of  an 
equitable  interest,  by  the  appointment  of  a  receiver." 
In  an  authoritative  work  on  bankruptcy  law  it  is  observed  that  "the  result 
of  the  enactment  is  that  the  title  of  the  trustee  wiU  prevail  over  that  of  an  execution 
creditor,  unless  the  creditor  has: 

1.  Completed  the  execution  or  attachment  by  seizure,  and  sale  or  receipt  or 
recovery  of  the  fuU  amount  of  the  levy  {Figg  v.  Moore  (1894)  2  Q.  B.  690), 
in  the  case  of  goods,  and  by  seizure  or  the  appointment  of  a  receiver  in 
the  case  of  land,  or  by  receipt  of  the  debt. 

2.  Completed  it  before  the  date  of  the  receiving  order,  and  before  notice  of 
the  presentation  of  any  bankruptcy  petition,  or  of  the  commission  of  any 
available  act  of  bankruptcy.  If  the  sheriff  has  delivered  the  lands  to  the 
execution  creditor,  the  execution  is  completed,  although  he  has  not  made  a 
return  to  the  vmt  {Be  Hobson  (1886),  33  Ch.  D.  493).  But  where  part  of 
the  debt  was  paid  to  the  execution  creditors,  and  the  sheriff  withdrew 
under  an  authority  to  re-enter,  and  before  payment  of  the  balance  or  re- 
entry a  receiving  order  was  made  against  the  debtor,  the  trustee  was  held 
entitled  to  the  amount  paid  to  the  execution  creditors  {Be  Ford  [1900], 
1  K.  B.  264).  See  Williams  on  Bankruptcy,  pp.  251 — 254;  Baldwin  on 
Bankruptcy  and  Bills  of  Sale,  489,  508. 

Relation  back  of  Trustee's  Title.  By  section  43  of  the  principal  Act  it  is 
provided:  "The  bankruptcy  of  a  debtor,  whether  the  same  takes  place  on  the 
debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors,  shaU.  be  deemed 
to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act  of  bankruptcy 
being  committed  on  which  a  receiving  order  is  made  against  him,  or,  if  the  bank- 
rupt is  proved  to  have  committed  more  acts  of  bankruptcy  than  one,  to  have 
relation  back  to,  and  to  commence  at,  the  time  of  the  first  of  the  acts  of  bank- 
ruptcy proved  to  have  been  committed  by  the  bankrupt  within  three  months  next 
preceding  the  date  of  the  presentation  of  the  bankruptcy  petition;  but  no  bank- 
ruptcy petition,  receiving  order,  or  adjudication  shall  be  rendered  invahd  by  reason 
of  any  act  of  bankruptcy  anterior  to  the  date  of  the  debt  of  the  petitioning  creditor". 
An  act  of  bankruptcy  was  originally  looked  upon  as  a  crime,  and  therefore  in  theory 
the  title  of  the  assignees  dated  from  the  moment  when  any  act  of  bankruptcy  was 
committed  by  the  trader,  however  long  anterior  to  the  date  of  the  petitioning  cre- 
ditor's debt  this  might  have  occurred.  It  was  held,  in  the  earlier  cases,  that  the 
pohcy  of  the  earHer  Acts  on  the  subject  of  bankruptcy  was  remedial,  and  that 
their  object  was  to  faciUtate  and  give  a  greater  capacity  of  proving  debts  on 
certain  terms,  and  not  to  abridge  it,  and  that  therefore  a  creditor  could  prove 
under  a  commission  of  bankruptcy,  for  a  debt  contracted  before  the  act  of  bank- 
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ruptcy  on  which  the  commission  issued,  but  after  notice  of  a  prior  act  of  bankruptcy. 
In  another  case  Lord  Eldon  declared  his  opinion  to  be  that  the  relation  to  the  act 
of  bankruptcy  could  not  be  carried  back  beyond  the  debt  upon  which  the  Commis- 
sion had  proceeded  (Ex  p.  Birkett  (1814)  2  Rose,  71,  73).  When  a  debtor  petitions, 
according  to  a  principle  recognized  since  1869,  the  period  of  relation  runs  back 
to  the  moment  when  the  bankrupt  proves  his  intention  by  his  actions;  but  in  the 
case  of  proceedings  in  invitum,  when  creditors  present  a  petition,  the  period  only 
runs  back  to  the  completion  of  the  act  of  bankruptcy;  ex.  gr.  in  a  case  where  the 
act  of  bankruptcy  consists  in  the  payment  of  a  sum  of  money  by  the  debtor's  agent, 
who  has  knowledge  of  its  consequences,  when  the  money  has  left  the  agent's  hands. 
Payments  made  pending  proceedings,  or  within  the  period  of  relation,  can  be  re- 
covered by  the  trustee,  with  the  exception  only  of  ready  money  bona  fide  paid 
over  by  a  debtor  to  his  sohcitor  for  expenses  in  opposing  the  bankruptcy  pro- 
ceedings {Ex  p.  Payne  (1885),  15  Q.  B.  D.  616).  This  exception  is  subject  to  some 
doubt  (see  the  decision  of  the  Court  of  Appeal  in  Ex  p.  May  (1890),  7  Morr. 
100).  Payments  made  by  a  debtor's  sohcitor  or  agent,  by  cheque,  pending  pro- 
ceedings, on  the  debtor's  behalf  can  be  recovered.  In  ex  p.  Minor  [1893]  1  Q.  B. 
455,  where  a  debtor  committed  an  act  of  bankruptcy  by  executing  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  the  sohcitor  who  prepared  it  was  held  liable  to 
pay  over  the  balance  of  a  sum  of  ready  money  he  received  from  the  debtor  for 
drawing  up  the  deed.  On  the  effect  of  relation.  Lord  Esher,  M.  R.,  observed  in 
this  case — "The  deed  of  assignment  which  had  been  prepared  by  the  sohcitor 
was  executed  by  the  debtor;  its  execution  was  an  act  of  bankruptcy,  and  the 
sohcitor  knew  that  it  was.  The  title  of  the  trustee  related  back  to  that  act  of 
bankruptcy.  What  does  that  mean?  The  result  of  the  relation  back  is,  that  all 
subsequent  dealings  with  the  debtor's  property  must  be  treated  as  if  the  bank- 
ruptcy had  taken  place  at  the  moment  the  deed  was  executed.  Then  he,  being 
a  bankrupt,  all  the  money  which  he  then  had,  and  all  the  money  which  was 
owing  to  him,  passed  to. the  trustee  in  bankruptcy  for  the  purpose  of  being  dis- 
tributed by  him  amongst  the  bankrupt's  creditors".  A  trustee  may  pay  for  services 
rendered  which  have  been  useful  to  creditors,  but  only  when  he  is  clearly  satisfied 
that  that  is  their  result,  and  this  Umitation  must  be  strictly  construed  {ex  p.  Ball 
[1894]  1  Q.  B.  433).  Money  paid  to  sohcitors  by  the  bankrupt  for  the  purpose 
of  defending  him  on  a  criminal  charge  must  be  refunded  to  the  trustee,  when 
it  is  paid  under  an  oral  agreement  (Ex  p.  Cooper  (1894),  1  Mans.  56)  but  is  not  re- 
quired to  be  refunded  when  paid  under  a  valid  agreement  under  the  Sohcitors 
Act,  1870  {Ex  p.  Masters  [1894]  1  Q.  B.  643).  As  to  other  cases  on  the  effect  of 
relation  see  WiUiams  on  Bankruptcy,  p.  192  — 194;  Baldwin  on  Bankruptcy  and 
Bills  of  Sale,  p.  217.  The  trustee's  title  did  not  relate  back  as  against  the  Crown 
under  the  Act  of  1869,  and  it  is  considered  that  this  will  stiU  be  so  under  the  Act 
of  1883  (WiUiams  on  Bankruptcy,  p.  194). 

Description  of  banlaupt's  property  divisible  amongst  his  creditors.  By  section 
44  of  the  principal  Act  it  is  provided  on  this  subject  that — "The  property  of  the 
bankrupt  divisible  amongst  his  creditors,  and  in  this  Act  referred  to  as  the  pro- 
perty of  the  bankrupt,  shall  not  comprise  the  following  particulars:  1.  Property 
held  by  the  bankrupt  on  trust  for  any  other  person;  —  2.  The  tools  (if  any) 
of  his  trade  and  the  necessary  wearing  apparel  and  bedding  of  himself,  his  wife 
and  children,  to  a  value,  inclusive  of  tools  and  apparel  and  bedding,  not  exced- 
ing  twenty  pounds  in  the  whole.  But  it  shall  comprise  the  following  parti- 
culars : 

1.  All  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on 
him  before  his  discharge;  and, 

2.  The  capacity  to  exercise  and  to  take  proceedings  for  exercising  all  such 
powers  in  or  over  or  in  respect  of  property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commencement  of  his  bank- 
ruptcy or  before  his  discharge,  except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice;  and 

3.  AU  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by 
the  consent  and  permission  of  the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof;  provided  that  things  in  action  other  than 
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debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  bus- 
iness  shall  not  be  deemed  goods  within  the  meaning  of  this  section. 
Property  is  defined  in  section  168  as  follows: — "Property  includes  money, 
goods,  things  in  action,  land,  and  every  description  of  property,  whether  real  or 
peraonal,  and  whether  situate  in  England  or  elsewhere ;  also  obligations,  easements, 
and  every  description  of  estate,  interest,  and  profit,  present  or  future,  vested  or 
contingent,  arising  out  of  or  incident  to  property  above  defined."  Generally,  it 
has  been  held  that,  according  to  the  scope  and  spirit  of  the  bankruptcy  laws,  every 
beneficial  interest  which  the  bankrupt  has  should  be  disposed  of  for  the  benefit 
of  his  creditors.  As  regards  trusts,  one  of  the  two  heads  of  a  debtor's  property 
which  is  not  divisible  amongst  his  creditors,  they  may  be  divided  into: 

1.  Express  trusts,  including  trusts  virtute  officii;  in  this  case  not  even  does 
the  legal  interest  of  the  bankrupt  pass  to  the  trustee  for  the  creditors  {Gar- 
valho  V.  Burn  (1832),  4  B.  &  Ad.  382;  Houghton  v.  Koenig  (1856),  25  L. 
J.  C.  P.  218). 

2.  Trusts  created  by  the  bankrupt.  In  this  case  unless  the  bankrupt  is  only 
a  bare  trustee,  the  legal  estate  passes  to  the  trustee  in  bankruptcy,  as  the 
bankrupt  has  a  beneficial  interest  in  the  trust  property  (Parnham  v.  Hurst 
(1841),  8  M.  &  W.  743;  Castelli  v.  Boddington  (1852),  1  E.  &  B.  66). 

The  trend  of  the  decisions  appears  to  be  that  trusts  of  this  kind  are  not  avail- 
able against  the  trustee  in  bankruptcy,  but  very  difficult  questions  of  law  arise 
on  this  point  in  the  case  of  what  are  called  specific  appropriations.  Specific  appro- 
priations may  be  created  of  property  either: 

1.  In  the  hands  of  the  person  in  whose  favour  the  trust  or  appropriation 
has  been  made,  or 

2.  In  the  hands  of  an  agent  of  the  bankrupt,  or 

3.  In  the  hands  of  the  bankrupt  himself. 

The  first  of  these  cases  seems  not  to  differ  materially  from  a  case  of  specific 
lien.    In  the  second  case  it  must  be  supposed 

1.  That  the  goods  appropriated  are  in  the  hands  of  an  agent  of  the  bankrupt,  or 

2.  There  is  a  debt,  or  something  in  the  nature  of  a  debt,  due  to  the  bankrupt. 
Whether  appropriations  of  this  kind  are  irrevocable  and  vaUd  against  the 

trustee,  depends  on  the  question  whether  there  has  been  an  assignment  in  equity. 
A  contract  to  appropriate  operates  forthwith  as  an  assignment  in  equity,  and 
confers  on  the  appropriatee  a  perfect  title  against  the  trustee  in  bankruptcy,  unless 
it  is  in  fraud  of  the  bankruptcy  laws,  without  any  notice  to  the  agent  or  debtor 
or  trustee  for  the  bankrupt  (Rodick  v.  Oandell  (1852),  1  De  Q.  M.  &  G.  763;  Burn 
V.  Carvalho  (1839),  4  Myl.  &  Cr.  690;  Alexander  v.  Steinhardt,  [1903]  2  K.  B.  208). 
As  to  what  constitutes  a  contract  for  specific  appropriation  as  distinguished  from  a 
representation  of  the  bankrupt's  means  of  paying,  see  The  Citizen's  Bank  of  Loui- 
siana V.  The  Bank  of  New  Orleans  (1873),  L.  R.  6  H.  L.  352,  365.  The  subject 
matter  of  the  assignment  must  be  specified  by  the  bankrupt,  in  order  to  constitute 
an  assignment  in  equity  {Fisher  v.  Miller  (1822),  1  Bing.  150;  Gibson  v.  MinM  (1824), 
2  Bing.  7).  When  the  appropriation  is  not  in  pursuance  of  an  antecedent  contract, 
notice  to  the  agent,  debtor  or  trustee  of  the  bankrupt  is  necessary  to  perfect  the 
equitable  assignment,  when  the  subject  matter  is  something  falling  within  the 
scope  of  the  reputed  ownership  section.  A  good  equitable  assignment  is  irrevo- 
cable and  confers  a  valid  title  on  the  assignee  as  against  the  trustee  in  bankruptcy. 
A  covenant  of  which  specific  performance  can  be  obtained  is  irrevocable  and  gives  a 
perfect  title  against  the  trustee  in  bankruptcy,  the  covenant  not  being  ancillary  to 
a  debt  which  was  released  by  the  bankruptcy  (Per  Cozens-Hardy,  L.  J.,  in  ex  p. 
Clough  [1904]  2  K.  B.  769).  Mere  licences  to  seize,  or  promises  to  pay  when  the 
debtor  receives  a  debt  due  to  him  from  a  third  person,  are  revocable,  and  do  not 
amount  to  equitable  assignments  {Field  v.  Megaw  (1869),  L.  R.  4  C.  P.  660).  A 
cheque  is  not  an  equitable  assignment  of  the  drawer's  balance  at  his  bankers,  be- 
cause the  authority  of  the  banker  is  revocable  by  the  drawer  {Hopkinson  v.  Foster 
(1875),  L.  R.  19  Eq.  74). 

Specific  appropriations  of  goods  in  the  hands  of  the  bankrupt  himself  operate 
only  as  equitable  assignments  when: 

1.  If  in  writing,  they  are  registered  as  bills  of  sale. 

2.  The  goods  are  specified,  either  by  the  contract,  or  by  some  overt  act. 

3.  The  appropriation  is  communicated  to  the  assignee. 
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Owing  to  the  principle  of  the  Court  of  Bankruptcy,  that  the  joint  estate  must 
be  primarily  appropriated  to  meet  the  joint  liabilities,  and  the  separate  estate 
must  be  appropriated  to  meet  the  separate  habilities,  there  has  been  intro- 
duced an  exception  to  another  above  mentioned  rule,  that,  in  order  to  constitute 
an  equitable  assignment,  there  must  be  privity  between  the  assignor  and  assignee, 
either  by  contract  or  by  estoppel.  This  exception  arises  under  the  rule  in  the  well 
known  case  oiEx  p.  Waring  (1816),  19  Ves.  345,  where  it  was  held  that  bill-holders, 
though  in  no  way  privy  to  or  cognizant  of  the  appropriation  of  funds  specifically  ap- 
propriated to  meet  the  bills  as  between  drawer  and  acceptor,  who  become  banln-upt, 
are  entitled  to  enforce  the  appropriation,  not  on  account  of  any  equity  in  themselves, 
but  of  the  necessities  connected  with  the  administration  of  two  insolvent  estates, 
and  the  equities  as  between  the  insolvent  drawer  and  the  insolvent  acceptor.  The 
rule  in  Ex  p.  Waring  is  subject  to  certain  Umitations,  and  in  practice  has  been 
confined  to  the  case  of  holders  of  bills  of  exchange,  and  it  seerns  quite  possible 
that  its  appHcation  is  Umited  to  cases  where  the  security  is  sufficient,  as  other- 
wise the  estate  of  the  bankrupt  acceptor  may  lose  some  part  of  the  indemnity 
to  which,  by  the  contract,  he  is  entitled  (For  a  discussion  of  the  rule  in  Ex  p.  Waring 
and  the  cases  see  Williams  on  Bankruptcy;  pp.  204 — 206).  When  the  bankrupt 
has  only  a  special  property  vested  in  him  as  factor,  etc.  the  goods  or  their  proceeds, 
so  long  as  they  remain  distinguishable  from  the  mass  of  the  bankrupt's  property, 
wiU  not  pass  to  the  trustee  of  the  creditors.  Bills  remitted  to  a  banker  by  a  customer 
for  a  particular  purpose  do  not  pass  on  the  bankruptcy  of  the  banker  to  the  trustee 
in  bankruptcy  (Parke  v.  Eliason  (1801),  1  East,  544;  Thompson  v.  Giles  (1825),  2  B. 
&  C.  422).  Bankers  are  agents  of  bills  to  receive  payment  of  them  when  due,  and 
therefore  short  bills  do  not  pass  to  the  trustee  on  the  bankruptcy  of  the  bankers. 
It  is  a  question  of  fact  in  cases  of  this  kind  whether  the  price  of  the  bill  is  an  im- 
mediate debt  due  to  the  customer  from  the  banker  upon  the  receipt  of  the  debt; 
if  so,  the  trustee  is  entitled  to  hold  the  biEs  as  against  the  customer  {Thompson 
V.  Oiles  (1824)  2  B.  &  C.  422).  Money  paid  to  a  banker  for  a  specific  purpose  vests 
in  the  banker's  trustee  in  bankruptcy  before  it  is  allocated  {Ex  p.  Massey  (1870),  39 
L.  J.  Ch.  635).  By  the  rules  of  the  Stock  Exchange,  the  official  assignee  of  a  de- 
faulter is  the  agent  for  members  who  are  owed  differences  by  the  defaulter  as  regards 
moneys  arising  from  differences  owing  to  the  defaulter  from  other  members,  and 
the  trustee  of  a  bankrupt  stockbroker  or  jobber  has  no  claim  to  the  fund  created 
under  the  rules  of  the  Stock  Exchange  {Ex  p.  Grant,  re  Plumhly  (1880),  13  Ch.  D. 
667;  Be  Woodd  (1900),  82  L.  T.  504).  The  rules  of  the  Stock  Exchange  operate  to 
effect  an  assignment  of  all  the  assets  of  a  defaulting  member,  and  are  vahd  against 
all  persons  {Lomas  v.  Graves  [1904]  2  K.  B.  507,  following  Richardson  v.  Stormont  [1900] 
1  Q.  B),  but  the  assignment  is  an  act  of  bankruptcy  {Tomkins  v.  Saffery  (1878), 
3  App.  Cas.  213,  Ponsford  v.  Union  of  London  and  Smith's  Bank  [1906]  2  Ch. 
444  at  p.  450)  and  may,  therefore,  be  defeated  if  bankruptcy  ensues  on  a  petition 
presented  within  three  months  from  its  date.  The  proceedings  in  the  Stock 
Exchange  liquidation  are  not  an  accord  and  satisfaction,  and  if  there  is  a  sur- 
plus after  payment  of  the  Stock  Exchange  creditors,  this  will  form  part  of  the 
general  assets  of  the  bankrupt  and  belong  to  the  trustee. 

The  allowance  of  interest  by  the  remittee  to  the  remitter  on  the  amount  of 
the  remittances  conclusively  determines  negatively  any  presumption  that  specific 
appropriation  is  intended,  as  the  remittee  then  is  a  mere  debtor  of  the  remitter. 
Bankers  have  a  general  hen  on  aU  securities  in  their  hands  for  their  general  balance, 
unless  there  be  evidence  to  show  that  any  particular  security  was  received  under 
special  circumstances,  which  would  take  it  out  of  the  common  rule.  There  is  no 
specific  appropriation  of  goods  which  have  not  been  paid  for  in  favour  of  the  vendor, 
even  when  the  goods  remain  in  specie  at  the  date  of  the  vendee's  bankruptcy  {Ex  p. 
Whittaker,  (1875)  L.  R.  10  Ch.  446),  unless  they  have  been  forwarded  by  mistake  {Ex 
p.  Barnett,  (1876)  3  Ch.  D.  123),  when  the  trustee  of  the  supposed  vendee  must 
restore  the  goods  or  pay  the  amount  due  for  them.  No  property  passes  in  a  chattel 
detained,  and  therefore  the  trustee  of  a  bankrupt  who  is  an  unsuccessful  defendant 
in  an  action  of  detinue  wiU  be  ordered  to  deliver  up  the  chattel  to  the  plaintiff 
{Ex  p.  Drake,  (1877)  5  Ch.  D.  866).  There  is  specific  appropriation  of  property  de- 
posited with  the  bankrupt  for  a  specific  purpose,  and  such  property  can  be  recovered 
by  the  appropriator  from  the  appropriatee's  trustee  when  that  purpose  fails 
{Edwards  v.  Glyn,  (1859)  28  L.  J.  Q.  B.  350). 
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Equities;  Duty  of  Trustee.  "The  law  of  England  is  that,  with  certain  excep- 
tions, the  trustee  in  bankruptcy  is  bound  by  all  the  equities  which  affect  a  bank- 
rupt ;  that  is  to  say,  if  a  bankrupt,  under  circumstances  which  are  not  impeachable 
under  any  particular  provision  connected  with  his  bankruptcy,  enters  into  a  con- 
tract with  respect  to  his  real  estate  for  a  valuable  consideration,  that  contract 

binds  his  trustee  in  bankruptcy  as  much  it  binds  himself The  trustee  stands 

in  exactly  the  same  position  as  the  bankrupt  himself  stands  in,  and  therefore 
his  trustee  is  bound  to  perform  the  contract  in  exactly  the  same  way  as  he 
himself  was  bound  to  perform  it:"  (Per  James,  L.  J.,  in  Ex  p.  Holthausen,  (1874) 
L.  R.,  9  Ch.  722).  Equities  of  a  somewhat  analogous  character  to  trusts  affecting 
the  property  while  in  the  hands  of  the  bankrupt  arise  in  favour  of  third  persons 
who  have  rendered  him  assistance  since  the  date  to  which  the  title  of  the  trustee 
relates  by  paying  off  a  distress  for  rent  (Ex  p.  Elliott,  (1838)  3  M.  &  A.  664)  or 
who  have  paid  moneys  to  the  bankrupt's  wife  in  ignorance  of  the  fact  that  it 
was  in  reality  due  to  him  (Ee  Montagu,  (1897)  4  Mans.  1).  See  on  this  subject; 
WiUiams  on  Bankruptcy,  pp.  210 — 212;  Baldwin  on  Bankruptcy  and  Bills  of 
Sale;  p.  288. 

Generally  a  trustee  in  bankruptcy  as  officer  of  the  Court  will  be  ordered  to 
do  the  fullest  equity,  ex.  gr.  he  will  be  ordered  to  refund  money  paid  under  a 
mistake  of  law,  though  the  ordinary  rule  is  that  money  so  paid  cannot  be  reco- 
vered {Ex  p.  Simmonds,  (1886)  16  Q.  B.  D.  308).  The  trustee  may  be  ordered  to 
refund  even  in  a  case  where  the  person  who  is  recouped  has  no  legal  and  probably 
no  equitable  right,  ex.  gr.  to  refund  to  the  wife  of  a  deceased  bankrupt  premiums 
paid  by  her  at  the  husband's  request  on  a  poHcy  of  insurance  on  his  life  accruing 
after  the  date  of  his  bankruptcy.  The  refunding  of  money  by  the  trustee  in  such 
cases  rests  on  a  moral  principle,  and  may  be  effected  although  the  equities  which 
require  the  money  to  be  refunded  are  incapable  of  forensic  enforcement  in  a  suit 
or  action,  because  "the  Court  of  Bankruptcy  ought  to  be  as  honest  as  other 
people:"  (Per  Bigham,  J.,  in  Re  Tyler,  [1907]  1  K.  B.  865).  But  it  must  be  the 
act  or  omission  of  the  trustee  that  is  the  ground  of  money  being  so  refunded  in 
bankruptcy,  and  when  money  has  been  paid  under  a  mistake  in  law  to  some  cre- 
ditors of  the  bankrupt  on  his  behalf  by  persons  with  whom  the  officer  has  nothing 
to  do  he  wiU  not  be  ordered  to  refund  it  {Ee  Hall,  [1907]  1  K.  B.  875).  It  has  been 
noticed  that  by  virtue  of  s.  44  of  the  Bankruptcy  Act,  1883,  the  debtor's  tools  of  his 
trade  etc.  to  the  value  of  £20  are  excepted  from  the  category  of  the  property  of  a 
bankrupt  which  is  divisible  amongst  his  creditors,  but  by  s.  8  of  the  Small  Debts 
Act,  1845,  the  debtor's  tools  of  trade  etc.,  are  only  excepted  to  the  value  of  £5. 
"It  is  a  curious  and  anomalous  result"  of  the  joint  effect  of  these  two  enactments 
that  if  the  tools  are  not  sold  the  bankrupt  is  entitled  to  them  up  to  the  amount 
of  £20  under  s.  44  of  the  Bankruptcy  Act,  1883;  but  before  bankruptcy  the  sheriff 
is  bound  to  go  on  with  execution  and  sell,  unless  bankruptcy  supervenes  and  he 
is  stopped  by  a  request  for  the  goods  from  the  official  receiver;  and  if  he  sells 
he  must  hand  over  the  proceeds  to  the  official  receiver,  and  the  debtor  in  this 
case  has  only  a  right  to  tools  etc.  of  the  value  of  £5,  and  cannot  claim  for  the 
balance  up  to  £20  out  of  the  proceeds  (In  re  Dawson,  [1899]  2  Q.  B.  54.)  Copy- 
hold and  customary  property  seems  included  in  the  definition  of  property  (s.  168) 
and  vests  in  the  bankrupt's  trustee  or  his  appointee.  Contingent  interests  pass 
to  the  trustee  in  bankruptcy  (see  the  judgment  of  Turner,  L.  J.,  in  Re  Vizard's 
Trusts,  (1866)  L.  R.  1  Ch.  588),  unless  it  is  a  mere  possibihty  of  an  interest.  Where 
the  bankrupt  has  no  inchoate  or  transmissible  interest  tiU  after  his  discharge,  the 
property  wiH  not  pass  to  the  trustee  (Oibbins  v.  Eyden,  (1868)  L.  R.  7  Eq.  371). 

There  are  several  exceptions  to  the  general  rule  that  aU  a  bankrupt's  pro- 
perty vests  in  the  trustee;  and  sometimes  property  which  would  have  vested 
in  the  bankrupt,  had  he  remained  solvent,  will  not  vest  upon  his  bankruptcy 
in  the  trustee,  or  will  not  vest  in  him  so  beneficially.  This  results  from  some 
one  or  other  of  the  following  causes: 

1.  The  operation  of  ban&uptcy  as  a  condition  subsequent  defeating  the  bank- 
rupt's interest. 

2.  The  operation  of  bankruptcy  qua  insolvency  in  quaUfying  the  contractual 
rights  which  the  bankrupt,  as  a  solvent  man,  possessed. 

3.  The  personal  nature  of  the  right  vested  in  the  bankrupt. 

4.  The  express  exceptions  created  by  sections  of  the  Bankruptcy  Act. 
T,   '  49 
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5.  Grounds  based  on  the  general  policy  of  the  law.  See  on  this  subject:  Williams 
on  Bankruptcy,  pp.  215 — 221;  Baldwin  on  Bankruptcy  312 — 319;  The  Laws 
of  England  Vol.  2,  p.  146. 

When  rights  of  action  vest  in  the  trustee.  The  following  is  a  reference  to  the 
rules  that  may  be  deduced  from  the  cases  on  this  subject: 

1.  Rights  of  action  in  respect  of  torts,  resulting  immediately  in  injuries  wholly 
to  the  person  or  feehngs  of  the  bankrupt,  do  not  pass  to  the  trustee  for  his 
creditors,  even  though  the  estate  of  the  bankrupt  may  thereby  have  been 
consequentially  injured  (Stanton  v.  Collier,  (1854)  23  L.  J.  Q.  B.  116,  per 
Wightman,  J.). 

2.  Rights  of  action  in  respect  of  breaches  of  contract,  resulting  immediately 
in  injury  wholly  to  the  feelings  of  the  bankrupt,  e.  g.,  a  contract  to  marry, 
do  not  pass  to  the  trustee  for  the  creditors,  even  though  the  estate  of 
the  bankrupt  may  thereby  have  been  consequentially  damaged  (Beckham 
V.  Drake,  (1849)  2  H.  L.  C.  579). 

3.  A  right  of  action,  whether  in  respect  of  torts  or  of  breaches  of  contract, 
resulting  primarily  and  immediately  in  injuries  both  to  the  estate  and  also 
to  the  person  of  the  bankrupt,  wiU,  it  would  seem  from  the  observations 
of  the  judges  in  their  opinions  in  the  House  of  Lords  (in  Beckham  v.  Drake), 
be  spht,  and  pass,  so  far  as  they  relate  to  the  estate,  to  the  trustee,  and 
remain,  so  far  as  they  relate  to  the  person  and  feelings  of  the  bankrupt 
in  him.  (See  Beckham  v.  Drake,  at  pp.  629,  634,  per  Wilde,  C.  J.,  and 
per  Parke,  B.,  also  compare  the  dicta  in  Knight  v.  Qtiarles,  (1820)  2  B. 
&  B.  102,  104,  and  AUon  v.  Midland  Bailway  Co.,  (1865)  34  L.  J.  C.  P.  292, 
as  to  rights  of  action  for  injuries  to  the  estate  consequential  upon  personal 
injuries  passing  to  the  executor,  and  the  remarks  of  Bramwell,  B.,  in  Hodgson 
V.  Sidney,  (1866)  L.  R.  1  Ex.  313;  see  also  CasteUi  v.  Boddington,  (1852) 
1  E.  &  B.  66). 

4.  The  right  of  action  for  a  breach  of  contract,  even  if  it  relates  to  the  personal 
labour  of  the  bankrupt,  wiU  vest  in  the  trustee,  if  there  was  such  a  breach 
as  to  vest  a  right  of  action  in  the  bankrupt  before  his  bankruptcy  (Beck- 
ham V.  Drake  (1849),  2  H.  L.  579);  but  if  the  contract  is  unexecuted  at  the 
date  of  the  bankruptcy,  and  the  breach  occurs  after  bankruptcy,  the  right 
of  action  wiU  not  vest  in  the  trustee,  but  remain  in  the  bankrupt,  who  can 
sue  in  respect  of  it  (Bailey  v.  Thurston  [1903]  1  K.  B.  137). 

With  regard  to  equitable  choses  in  action,  a  trustee  in  bankruptcy  is  in  no 
better  position  than  any  other  assignee,  and  must  therefore  give  notice  or  obtain 
a  stop  order.  A  bankrupt  who  has  not  obtained  his  discharge  cannot,  except  in 
the  case  of  after-acquired  property  where  the  trustee  has  not  interfered,  or  where 
the  right  of  action  does  not  vest  in  the  trustee,  bring  an  action  or  suit  in  equity; 
and  this  although  the  bill  charges  fraud  against  aU  the  defendants,  including  among 
them  the  trustee  (Motion  v.  Moojen  (1872),  L.  R.  14  Eq.  202;  Payne  v.  Dicker  (1871) 
24  L.  T.  492).  The  separate  property  of  a  married  woman,  as  for  instance  a  Ufe  estate 
settled  upon  her  for  her  separate  use  without  any  restraint  on  anticipation,  wiU  psas 
on  her  bankruptcy  to  the  trustee  (Be  Armstrong,  (1888),  21  Q.  B.  D.  264).  And 
even  where  there  is  a  restraint  on  anticipation  the  property  vests  subject  to  the 
restraint,  and  upon  the  death  of  her  husband  in  her  lifetime,  becomes  available 
for  her  creditors,  the  restraint  on  anticipation  being  in  the  nature  of  an  incum- 
brance which  is  removed  by  the  husband's  death  (Re  Wheeler's  Settlement  Trusts 
[1899],  2  Ch.  717).  Property  which  has  been  the  subject  of  a  voluntary  conveyance 
or  a  fraudulent  preference  which  the  bankrupt  is  legally  divested  of,  will  vest  in  his 
trustee  in  bankruptcy.  A  trustee  cannot  avoid  a  transaction  of  which  he  has  taken 
the  benefit:  thus,  he  cannot,  having  received  the  proceeds  of  a  sale,  afterwards 
treat  that  sale  as  tortious  and  sue  the  seller  in  trover  (Smith  v.  Hodson,  2  Sm.  L.  C. 
11th  Ed.  146;  Brewer  v.  Sparrow  (1827),  7  B.  &  C.  310). 

It  follows,  both  from  the  general  principles  of  private  international  law,  and 
from  the  express  terms  of  the  principal  Act  (s.  168),  that  the  personal  estate  of 
the  bankrupt,  wherever  situate,  passes  to  the  trustee  in  bankruptcy.  Real  property 
is  governed  everywhere  by  the  lex  loci  rei  sitae,  and  therefore  the  provision  in  the 
principal  Act  which  vests  real  property  wherever  situate  in  the  bankrupt's  trustee, 
will  probably  be  of  Uttle  or  no  practical  effect,  since  the  order  of  adjudication  will 
not,  it  is  presumed,  be  recognized  in  foreign  countries  as  operating  to  transfer  to 
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the  trustee  real  property  there  situate  (see  Story  on  the  ConfHct  of  Laws,  s.  428; 
Wheaton's  Int.  Law,  8th  ed.  219;  and  Williams  on  Bankruptcy,  p.  230). 

In  order  that  property  may  come  under  the  provision  as  to  reputed  ownership 
and  pass  to  the  trustee  the  following  conditions  must  be  satisfied: 

1.  The  bankrupt  must  be  carrying  on  a  trade  or  business;  this  does  not  include 
farmers  {Re  Ginger,  [1897]  2  Q.  B.  461). 

2.  The  property  must  be  personal  chattels  or  choses  in  possession;  and  does  not 
extend  to  choses  in  action  (except  trade  or  business  debts),  interests  in 
land,  fixtures,  or  mortgages. 

3.  The  goods  must  be  in  possession  order  or  disposition  at  the  commencement 
of  (not  after)  his  bankruptcy. 

4.  They  must  be  used  for  business  purposes  with  the  consent  of  the  true  owner. 

A  trustee  is  the  true  owner  and  the  reputed  ownership  clause  has  no  applica- 
tion where  beneficiaries  are  in  the  possession  of  goods  in  accordance  with  the 
trust.  Property  left  for  safe  custody  is  not  within  the  reputed  ownership  clause. 
The  possession  of  bills  of  lading,  dock  warrants  or  orders  for  dehvery,  is  generally 
sufficient  to  exclude  the  reputed  ownership  clause.  (Cf.  WiUiams  on  Bankruptcy; 
pp.  231—251;  Laws  of  Engl.  Vol.  2;  pp.  173—181.) 

Disclaimer  of  onerous  property.  By  section  55  of  the  Bankruptcy  Act,  1883,  the 
trustee  may,  within  twelve  months  of  his  appointment,  or  within  twelve  months  of 
his  becoming  aware  of  its  existence,  disclaim  in  writing  signed  by  himself,  property 
of  the  following  kinds: 

,;f  1.  Land  of  any  tenure  burdened  with  onerous  covenants. 

2.  Shares  or  stock  in  companies. 

3.  Unprofitable  contracts. 

4.  Unsaleable  property,  or  property  that  is  not  readily  saleable,  by  reason 
of  the  possessor  being  bound  to  the  performance  of  any  onerous  act,  or 
to  the  payment  of  any  sum  of  money. 

If  the  trustee  elects  to  disclaim  within  twelve  months,  he  may  do  so  though 
he  has  endeavoured  to  sell  or  to  take  possession  of  the  property.  The  effect  of  dis- 
claimer is  to  discharge  the  trustee  from  all  UabiUty  in  respect  of  such  property. 
Generally  a  trustee  cannot  disclaim  a  lease  without  the  leave  of  the  Court,  but 
may  do  so  on  certain  conditions  defined  by  the  Bankruptcy  Rules  (Rule  120). 
Where  leave  is  not  required,  no  terms  can  be  imposed  (^e  Sandwell  (1885), 
14  Q.  B.  D.  960).  A  disclaimer  after  appHcation  by  a  person  interested  must  be 
made  within  twenty-eight  days  by  the  trustee.  The  Court  may  make  an  order  res- 
cinding a  contract  disclaimed  by  the  trustee,  but  giving  damages .  Property  disclaimed 
by  the  trustee  may  be  vested  conditionally  in  any  person  claiming  it,  by  order 
of  the  Court.  (Williams  on  Bankruptcy,  pp.  286 — 299;  Laws  of  England  Vol.  2, 
ss.  307,  313;  Baldwin  on  Bankruptcy  and  Bills  of  Sale,  pp.  321—340.) 

Proof  of  Debts.  By  the  Bankruptcy  Act,  1883,  s.  37,  three  classes  of  debts  or 
habUities  are  not  provable  in  bankruptcy  (or  under  a  composition  or  scheme  of 
arrangement:  Bankruptcy  Act,  1890,  s.  3(17)  viz: 

1.  Demands  in  the  nature  of  unUquidated  damages  arising  otherwise  than 
by  reason  of  a  contract,  promise,  or  breach  of  trust. 

2.  Debts  or  habilities  contracted  by  the  debtor  with  any  person  after  that 
person  had  notice  of  an  available  act  of  bankruptcy.  That  is  to  say,  a 
creditor  cannot  prove  under  a  receiving  order  in  respect  of  any  debt  contracted 
after  he  knew  that  the  debtor  had  committed  an  act  of  bankruptcy,  which 
was  then  available  as  a  ground  for  that  particular  order.  And  where  a  debt 
so  contracted  is  "provable"  within  subs.  3, — ^though  the  creditor,  by  reason 
of  the  notice,  is  imder  a  personal  incapacity  for  proving,  the  creditor  cannot 
afterwards  recover  the  debt  in  an  action  (Buckwell  v.  Norman,  [1898] 
1  Q.  B.  622). 

3.  Contingent  debts  or  UabiUties,  the  value  of  which  cannot  in  the  opinion 
of  the  Court  be  fairly  estimated. 

Besides  the  above  there  are  certain  other  debts  which  are  not  provable  by  the 
general  policy  of  the  law,  as  for  instance,  gambling  debts  (Gaming  Acts,  1845  and 
1892) ;  debts  founded  on  fraud  or  on  an  iflegal  consideration  (Collins  v.  Blantern, 
(1767)  2  Wils.  341);  debts  barred  by  the  Statutes  of  Limitations;  nor  wiU  proof 
be  allowed  on  an  unstamped  bill  or  note  (Stamp  Act,  1891);  debts  contracted  by 
an  infant  during  his  minority  (except  debts  for  necessaries  and  Uquidated  damages 
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for  torts  (Peters  v.  Fleming,  (1840)  9  L.  J.  Ex.  81 ;  Burnand  v.  Haggis,  (1863) 
32  L.  J.  C.  P.  189)  cannot  be  proved  against  his  estate  if  he  becomes  bankrupt 
after  attaining  his  majority,  even  although  he  may  have  ratified  such  debts  after 
coming  of  age  (37  &  38  Vict.  c.  62) :  but  it  was  held  in  re  King  (1858),  3  De  G.  &  J.,  63, 
that  when  an  infant  had  obtained  a  loan  on  a  fraudulent  representation  that  he 
was  of  age,  a  proof  was  properly  admitted  in  bankruptcy. 

Save  as  aforesaid,  aU  debts  and  UabiUties,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  before  his  discharge  by  reason  of  any  obli- 
gation incurred  before  the  date  of  the  receiving  order,  are  deemed  to  be  debts 
provable  in  bankruptcy.  An  estimate  must  be  made  by  the  trustee  of  the  value 
of  any  debt  or  liability,  provable  as  aforesaid,  which  by  reason  of  its  being  sub- 
ject to  any  contingency  or  contingencies,  or  for  any  other  reason,  does  not  bear 
a  certain  value.  £ij  person  aggrieved  by  any  estimate  made  by  the  trustee  may 
appeal  to  the  Court.  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or 
liability  is  incapable  of  being  fairly  estimated,  the  Court  may  make  an  order  to 
that  effect,  and  thereupon  the  debt  or  habihty,  for  the  purposes  of  the  Act  (Bank- 
ruptcy Act,  1883)  is  deemed  to  be  a  debt  not  provable  in  bankruptcy.  If,  in  the 
opinion  of  the  Court,  the  value  of  the  debt  or  Uabihty  is  capable  of  being  fairly 
estimated,  the  Court  may  direct  the  value  to  be  assessed  before  the  Court  itself 
without  the  intervention  of  a  jury,  and  may  give  all  necessary  directions  for  this  pur- 
pose, and  the  amount  of  the  value  when  assessed  is  deemed  to  be  a  debt  provable 
in  bankruptcy.  "Liabihty"  for  the  purposes  of  the  Act  includes  any  compensation 
for  work  or  labour  done,  any  obhgation  or  possibility  of  an  obligation  to  pay  money 
or  money's  worth  on  the  breach  of  any  express  or  implied  covenant,  contract, 
agreement,  or  undertaking,  whether  the  breach  does  or  does  not  occur,  or  is  or 
is  not  likely  to  occur  or  capable  of  occuring  before  the  discharge  of  the  debtor, 
and  generally  it  includes  any  express  or  impUed  engagement,  agreement,  or  under- 
taking, to  pay,  or  capable  of  resulting  in  the  payment  of  money,  or  money's  worth, 
whether  the  payment,  as  respects  amounts  is  fixed  or  unliquidated;  as  respects 
time,  present  or  future,  certain  or  dependent  on  any  one  contingency  or  on  two 
or  more  contingencies ;  as  to  mode  of  valuation  is  capable  of  being  ascertained  by 
fixed  rules,  or  as  matter  of  opinion. 

Thus  it  will  be  seen  that  the  word  "habihty"  as  defined  by  s.  37  (8)  of  the 
Act  has  a  very  wide  signification.  In  Hardy  v.  Foihergill,  ( 1888),  13  App.  Cas.  351,  it  was 
held  that  the  assignee  of  a  lease  was  released  by  an  order  of  discharge  from  his 
liability  under  a  covenant  to  indemnify  the  lessees  for  a  breach  of  their  covenants 
to  repair  and  yield  up  in  repair  the  premises  at  the  end  of  the  term.  The  section 
seems  to  include  aU  Uabihties  which  can  be  fairly  estimated,  excluding  those  specially 
excepted.  Thus  a  surety  who  has  not  actually  paid  the  debt  for  which  he  is  contingently 
hable  would,  it  seems,  be  entitled  to  prove  in  respect  of  such  liabihty  [In  re  Herepath 
(1890),  38  W.  R.  752;  In  re  Paine,  [1897]  1  Q.  B.  122)  and  the  liability  of  a  co- 
surety to  contribution,  though  unascertained  at  the  time  of  his  bankruptcy,  appears 
also  to  be  provable  {Wolmershav,sen  v.  Oullick  [1893],  2  Ch.  514);  a  successful 
defendant's  costs,  though  untaxed,  are  provable,  provided  a  verdict  has  been 
obtained  before  the  receiving  order  {Ex  p.  Peacock  (1873),  L.  R.  8  Ch.  682;  In 
re  Bluck  (1888)  57  L.  T.  419).  Damages  in  tort  are  only  provable  where  judgment 
is  signed  before  the  date  of  the  receiving  order  {In  re  Newman  (1876)  3  Ch.  D.  494), 
The  chance  of  a  widow  marrjring  again  is  one  which  may  be  estimated  {In  re 
Blakemore  (1877)  5  Ch.  D.  372)  or  of  a  separated  wife  remaining  chaste  {In  re  Batey 
(1880),  14  Ch.  D.  579).  But  future  periodical  payments  of  alimony  ordered  to  be 
paid  by  a  husband  to  his  wife  have  been  held  not  capable  of  valuation,  and  are 
therefore  not  provable  under  the  husband's  bankruptcy  {Linton  v.  Linton  (1884), 
15  Q.  B.  D.  239),  even  to  the  amount  which  has  become  ascertained  at  the  time 
of  proof  {In  re  Hawkins  [1894]  1  Q.  B.  25).  The  value  of  an  annuity  payable 
to  a  person  for  life  is  capable  of  being  estimated  for  proof  {ex  p.  Naden  (1874), 
L.  R.  9  Ch.  670)  and  so  is  the  value  of  an  annuity  payable  to  a  woman  during 
her  hfe,  but  defeasible  in  the  event  of  her  marrying  again  {In  re  Blakemore,  supra). 
Where  an  annuity  is  to  be  proved,  the  Act  converts  the  annuity  for  the  purposes 
of  proof  into  a  gross  sum  immediately  payable  {In  re  Parnell  (1879),  11  Ch.  D.  914). 

A  judgment  is  prima  facie  evidence  of  a  debt  and  proof  may  be  made  in  respect 
of  it,  but  the  Court  may  go  behind  it  to  see  whether  the  debt  is  a  real  one  or  ob- 
tained by  fraud  or  collusion  {In  re  Onslow  (1874),  L.  R.  10  Ch.  373).  Every  debtor 
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must  prove  promptly.  The  mode  of  proving  a  debt  is  by  delivering  or  sending  through 
the  post  in  a  prepaid  letter  to  the  official  receiver  or  to  the  trustee,  if  one  has  been 
appointed,  an  affidavit  verifying  the  debt  (Bankruptcy  Act,  2nd  Schedule  r.  2). 
The  affidavit  must  be  by  the  creditor  himself  or  some  person  authorized  by  him. 
It  must  refer  to  a  statement  of  account  shewing  particulars  of  the  debt,  and  specify 
vouchers.  It  must  also  state  whether  the  creditor  is  secured  or  not.  The  cost  of 
proving  the  debt  must  be  borne  by  the  creditor  (Bankruptcy  Act,  Schedule  II,  r.  6). 

The  trustee  is  required  to  examine  every  proof  and  admit  or  reject  it  in  whole 
or  part.  If  he  rejects  it,  he  must  state  in  writing  to  the  creditor  the  grounds  of 
the  rejection  (Bankruptcy  Act,  2nd  Schedule,  r.  22).  The  creditor  may  apply  to 
the  Court  if  he  is  dissatisfied  (Bankruptcy  Act,  2nd  Schedule,  r.  24).  A  proof  may 
be  withdrawn  before  it  has  been  adjudicated  upon  (In  re  Bhoades  [1899]  1  Q.  B.  905; 
[1899]  2  Q.  B.  347),  but  a  conditional  withdrawal  of  a  proof,  pending  an  appeal 
against  it,  wiU  not  be  allowed:  {In  re  Clark  [1901],  1  Q.  B.  655). 

Set-off.  If  a  creditor  who  seeks  to  prove  is  himself  indebted  to  the 
bankrupt,  it  would  be  manifestly  unfair  to  make  him  pay  his  debt  in  fuU  and 
allow  him  to  receive  only  a  dividend  on  the  amount  due  to  him.  Accordingly  s.  38 
enacts  that,  "where  there  have  been  mutual  credits,  mutual  debts,  or  other  mutual 
dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made  under 
this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt  under  such 
receiving  order,  an  account  shall  be  taken  of  what  is  due  from  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  one  party  shall 
be  set  off  against  any  sum  due  from  the  other  party,  and  the  balance  of  the  account, 
and  no  more,  shaU  be  claimed  or  paid  on  either  side  respectively". 

The  cross  claims,  which  are  the  subject  of  settlement  under  this  section,  need 
not  be  of  the  same  kind.  Thus  a  secured  debt  can  be  set  off  against  one  that  is 
not  secured,  a  debt  on  a  bond  against  a  debt  on  a  simple  contract ;  a  claim  for  un- 
liquidated damages  under  a  contract  against  a  Uquidated  sum;  a  cash  balance 
against  an  outstanding  acceptance,  and  so  on. 

But,  in  order  that  they  may  be  set  off  under  this  section,  "the  mutual  credits, 
mutual  debts,  or  other  mutual  dealings",  must  be  between  the  same  parties.  There- 
fore, a  joint  debt  cannot  be  set  off  against  a  separate  debt,  or  a  debt  due  from  three 
partners  against  a  debt'  due  to  two.  Nor  can  a  debt  due  to  or  from  one  party 
in  his  own  right,  be  set  off  against  a  debt  due  to  or  from  the  other  as  an  executor 
or  trustee.  A  surety  who  pays  off  the  debts  of  his  principal  after  the  latter  has 
become  bankrupt,  has  a  right  to  stand  in  the  creditor's  place,  and  may  set  off  any 
securities  held  by  such  creditor  against  a  claim  by  the  trustee. 

The  Hne  of  set-off  is,  as  a  rule,  to  be  drawn  at  the  date  of  the  receiving  order, 
but  it  may  be  drawn  at  an  earUer  date  where  the  party  who  has  dealt  with  the 
bankrupt  had  notice  of  an  available  act  of  bankruptcy  (In  re  Daintry,  ex  p.  Mant 
[1900]  1  Q.  B.  546:  Cf.  Elliott  v.  Turquand  (1882),  7  App.  Cas.  39;  In  re  Gillespie 
(1885)  2  Mor.  100). 

Section  38  goes  on  to  say  that  "a  person  shall  not  he  entitled  under  this  section 
to  claim  the  benefit  of  any  set-off  against  the  property  of  a  debtor  in  any  case  where 
he  had  at  the  time  of  giving  credit  to  the  debtor,  notice  of  an  act  of  bankruptcy, 
committed  by  the  debtor,  and  available  against  him".  This  is  obviously  just,  for 
a  person  who  chooses  to  give  credit  to  a  debtor  with  the  knowledge  that  the  latter 
has  committed  an  available  act  of  bankruptcy,  disentitles  himself  by  such  impru- 
dence from  diminishing  the  fund  available  for  meritorious  creditors  by  setting  off 
his  claim  against  that  of  the  debtor's. 

Interest.  Where  a  creditor  has  proved  for  a  debt  bearing  interest  at  a  rate 
exceeding  5  per  cent,  per  annum,  the  interest  can  be  calculated  at  5  per  cent,  per 
annum  only  for  the  purposes  of  dividend,  and  he  can  only  receive  the  higher 
rate  of  interest  after  aU  debts  proved  have  been  paid  in  full.  (Cf.  the  remarks 
of  Lindley,  L.  J.  as  to  proper  course  to  pursue  as  to  interest  in  bankruptcy  pro- 
ceedings in  Be  Browne  [1891]  2  Q.  B.  574;  referred  to  in  Williams  on  Bankruptcy, 
p.  142;  Bankruptcy  Act,  1890  s.  23.  Compare  Be  Holland  (1894),  1  Mans.  508; 
Be  Nepean  [1903]  1  K.  B.  794;  Laws  of  England  Vol.  2.  p.  224,  232).  When 
interest  is  not  agreed  or  reserved,  proof  may  be  made  for  interest  up  to  4  per  cent, 
per  annum  to  the  date  of  the  receiving  order  on  any  provable  debt  or  sum  cer- 
tain pavable  at  a  certain  time  or  otherwise.  (Baldwin  on  Bankruptcy  and  Bills  of 
Sale,  pp.  141,  589,  592,  649,  650,  651,  652,  655,  665  etc.) 
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Part  X.    Annulment  of  Adjudication  —  Costs  —  Small  Bankruptcies 
—  Punishment  of  Fraudulent  Debtors. 
Annulment  of  Adjudication  Order.    An  adjudication  order  may  be  annulled: 

1.  Where  it  ought  never  to  have  been  made;  as  to  instances  see  Ex  p.  Hdsby 
(1893)  1  Mans.  12,  where  an  adjudication  order  was  made  against  a  married 
woman  who  was  not  trading  separately  from  her  husband. 

2.  Where  the  Court  is  satisfied  that  the  debts  have  been  paid  in  full;  cf.  Bank- 
ruptcy Act,  1883  s.  36  by  which  it  is  provided  that,  "For  the  purposes  of 
this  part  of  this  Act  any  debt  disputed  by  a  debtor  shall  be  considered  as 
paid  in  fuU,  if  the  debtor  enters  into  a  bond,  in  such  sum  and  with  such 
sureties  as  the  Court  approves,  to  pay  the  amoimt  to  be  recovered  in  any 
proceeding  for  the  recovery  of  or  concerning  the  debt,  with  costs,  and  any 
debt  due  to  a  creditor  who  cannot  be  found  or  cannot  be  identified  shall 
be  considered  as  paid  in  fuU  if  paid  into  Court".  Where  a  friend  of  the  bank- 
rupt bought  up  all  the  debts  for  less  than  two  shillings  in  the  pound,  and 
then  assigned  them  at  their  full  value  to  a  third  person  on- the  bankrupt's 
behalf,  it  was  held  that  the  debts  had  not  been  paid  in  full,  and  the  bank- 
ruptcy could  not  be  annulled  {Be  Burnett  (1894)  1  Mans.  89);  finally 

3.  An  adjudication  order  may  be  annulled  where  a  composition  or  scheme 
has  been  accepted  and  approved  under  the  Bankruptcy  Acts  (Williams  on 
Bankruptcy,  p.  123;  Laws  of  England  Vol.  2.  p.  90;  Baldwin  on  Bankruptcy 
and  Bills  of  Sale,  p.  674). 

Costs.  Much  of  this  subject  has  received  an  anticipated  treatment  in  the  fore- 
going pages.  As  to  costs  generally,  see  Bankruptcy  Rules,  108 — 128;  Bankruptcy 
Act,  1883,  s.  73.  In  the  absence  of  any  express  direction,  the  costs  of  an  oppo- 
sed motion  in  bankruptcy  follow  the  event,  and  are  taxed  between  party  and  party, 
but  generally  the  costs  of  and  incidental  to  any  proceeding  in  Court  are  in  the 
discretion  of  the  Court  and  are  taxed  as  between  party  and  party.  But  it  has  been 
decided  in  the  Court  of  Appeal,  upon  the  construction  of  s.  105  (1)  of  the  Bank- 
ruptcy Act,  which  provides  that  the  costs  of  bankruptcy  proceedings  shall  be  in 
the  discretion  of  the  CoTXrt,  that  the  Court  has  no  jurisdiction  to  order  a  debtor  to 
pay  any  part  of  the  petitioning  creditor's  costs  of  an  unsuccessful  bankruptcy  peti- 
tion {In  re  A  Debtor  [1910]  1  K.  B.  313).  The  express  direction  must  be  given 
when  the  costs  are  awarded  {Ex  parte  Shoolbred  (1884),  14  Q.  B.  D.  298).  Without 
a  special  order  costs  are  not  given  against  an  official  receiver  or  trustee  in  actions 
against  them  as  representing  the  estate  (R.  108  (3)).  It  is  not  the  rule  in  bankruptcy  that 
a  solicitor  must  pay  the  costs  of  taxation  if  more  than  one-sixth  is  taxed  off  his  biU  {Ex 
parte  Marsh  (1885),  15  Q.  B.  D.  340).  Different  scales  of  sohcitor's  costs  varying  with 
the  estimated  amount  of  the  assets  of  the  debtor  are  prescribed  by  the  Bankruptcy 
Rules  (112,  112  A,  112  B;  Appendix,  Part  II).  Except  in  the  case  of  the  charges 
of  the  soUcitor  for  the  petitioning  creditor,  if  the  estimated  assets  of  the  debtor 
do  not  exceed  £300,  only  three-fifths  of  the  ordinary  charges,  disbursements  being 
added,  will  be  allowed  in  all  proceedings  in  which  costs  are  payable  out  of  the 
estate;  and  if  the  assets  are  found  not  to  exceed  £300,  but  costs  on  the  ordinary 
scale  have  been  allowed,  the  excess  wiU  be  disallowed,  and,  if  paid,  must  be  repaid. 
An  application  for  costs  must  be  made  at  the  proper  time,  i.  e.  the  time  of  the  pro- 
ceeding, otherwise  notice  of  a  subsequent  application  must  be  served  on  the  official 
receiver  and  trustee;  and  the  Court  wiU  not  allow  the  party  applying  for  costs 
under  such  circumstances  the  costs  of  the  application  unless  it  could  not  have 
been  made  at  the  time  of  the  proceeding  (R.  123).  It  is  doubtful  if  a  county  court 
judge  can  review  a  taxation  of  a  sheriff's  costs  {Ex  p.  Oonder  (1887),  20  Q.  B.  D.  40). 
The  Board  of  Trade  may  require  taxation  when  it  is  the  case  of  the  costs  of  a  soli- 
citor employed  by  the  official  receiver  or  trustee,  but  not  of  the  costs  of  strangers 
who  have  been  in  Utigation  with  the  trustee.  (See  on  this  subject,  Williams  on 
Bankruptcy,  p.  318;  for  the  Rules,  p.  462;  for  the  Scale  of  Solicitor's  Costs,  p.  632. 
Laws  of  England,  Vol.  2,  p.  105.    Baldwin  on  Bankruptcy;  p.  1236.) 

Small  Bankruptcies.  No  application  for  a  jury  will  be  entertained  in  a  small  bank- 
ruptcy (Rule  273,  par.  a)  though  when  the  facts  are  disputed  in  other  cases  in 
bankruptcy  a  jury  ought  to  be  called  in.  The  official  receiver  acts  as  trustee  in 
such  cases:  cf.  on  this  subject  s.  121  of  the  Bankruptcy  Act,  1883;  Williams  on 
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Bankruptcy;  p.  368.    Laws  of  England,  Vol.  2,  p.  294;  Baldwin  on  Bankruptcy 
and  Bills  of  Sale,  719,  720,  721  et  seq. 

Punishment  of  Fraudulent  Debtors.  Cf.  on  this  subject;  The  Debtors  Act,  1869, 
s.  11, 12,  13.  The  Bankruptcy  Act,  1883,  s.  31;  Williams  on  Bankruptcy,  399;  Arch- 
bold's  Criminal  Pleading,  Evidence  and  Practice,  pp.  247, 1138, 1139,  1140,  1146  etc.; 
Baldwin  on  Bankruptcy  and  Bills  of  Sale ;  p.  570  et  seq.  It  is  felony  for  any  bank- 
rupt, or  person  against  whom  a  receiving  order  has  been  made,  after  the  presentation 
of  a  bankruptcy  petition  by  or  against  him  or  within  four  months  before  such 
presentation  to  leave,  or  attempt  or  prepare  to  leave,  England  and  take  with 
him  any  of  his  property  to  the  value  of  twenty  pounds  which  ought  by  law 
to  be  divided  among  his  creditors,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud;  the  maximum  punishment  for  the  above  offences  is  two  years' 
imprisonment  with  or  without  hard  labour  (s.  12  of  the  Debtors  Act,  1869).  By 
section  11  some  sixteen  offences  by  fraudulent  debtors  are  prohibited,  aU  of  which 
are  misdemeanours,  punishable  by  a  maximum  punishment  of  two  years'  imprison- 
ment, with  or  without  hard  labour.  By  s.  31  of  the  Bankruptcy  Act,  1883,  it  is 
a  misdemeanour  for  an  undischarged  bankrupt  to  obtain  credit  to  the  extent  of 
£20  without  disclosing  the  fact  that  he  has  not  obtained  his  discharge.  On  an  in- 
dictment under  this  provision,  it  has  been  held  that  it  is  not  necessary  to  prove  an 
intent  to  defraud  {R.  v.  Dyson  [1894]  2  Q.  B.  176).  But  under  s.  13  of  the  Debtors 
Act,  1869,  which  deals  with  matters  of  a  somewhat  similar  kind,  there  are  three 
elements  which  have  to  be  considered  in  the  construction  of  the  statute;  first, 
there  must  be  the  incurring  of  a  debt  or  liabihty;  secondly,  there  must  be  an  ob- 
taining of  credit;  and  thirdly,  there  must  be  fraud;  the  conjunction  of  the  three 
ingre<£ents  makes  the  offence  {B.  v.  Jones  [1898]  C.  C.  C.  87,  90).  It  is  almost  im- 
possible to  conceive  how  a  man  could  obtaiu  goods  from  another  by  false  pretences 
without  there  being  an  intent  to  defraud,  but  intent  must  be  proved  under  s.  13 
of  the  Debtors  Act,  1869  (Muirhead,  (1908),  1  C.  A.  R.  187;  Brownlow  (1910),  4  C. 
A.  R.  131). 

Part  XI.    Deeds  of  Arrangement. 

The  desire  to  evade  the  stringent  provisions  of  the  Bankruptcy  Act,  1883, 
caused  a  considerable  increatse  in  private  deeds  of  arrangement.  It  was  ob- 
viously most  undesirable  that  a  man  should  be  allowed  to  enter  into  a  secret 
deed  of  arrangement  with  his  creditors,  continue  in  business,  and  incur  fresh 
liabilities  to  new  creditors  who  possessed  no  means  of  ascertaining  the  true  state 
of  affairs.  It  was  at  one  time  proposed  to  remedy  this  "mischief"  by  making 
aU  such  attempts  to  arrange  with  creditors  outside  the  Act  (i.  e.  Bankruptcy  Act, 
1883)  void,  but  the  panacea  of  registration  was  decided  on  and  carried  into  effect 
by  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57). 

Arrangements  with  creditors  outside  the  Bankruptcy  Act,  1883,  have  generally 
been  found  to  work  weU.  Creditors  in  the  majority  of  cases  receive  speedy  dividends, 
and  debtors  avoid  the  stigma  of  proceedings  in  the  Bankruptcy  Court. 

The  Deeds  of  Arrangement  Act,  1887,  materially  affects  all  arrangements  by 
debtors  with  their  creditors  outside  the  Bankruptcy  Court.  This  Act  is  drawn 
upon  the  lines  of  the  Bills  of  Sale  Act,  1878,  and  applies  to  every  deed  of  arrange- 
ment whether  under  seal  or  not,  made  by,  for,  or  in  respect  of  the  affairs  of  a 
debtor  for  the  benefit  of  his  creditors  generally  (otherwise  than  in  pursuance  of 
the  law  for  the  time  being  in  force  relating  to  bankruptcy),  that  is  to  say: 

1.  An  assignment  of  property. 

2.  A  deed  of  or  agreement  for  a  composition. 

3.  A  deed  of  inspectorship  entered  into  for  the  purpose  of  carrying  on  or  wind- 
ing up  a  business. 

4.  A  letter  of  licence  authorising  the  debtor  or  any  other  person  to  manage, 
carry  on,  realise,  or  dispose  of  a  business,  with  a  view  to  the  payment 
of  debts;  and 

5.  Any  agreement  or  instrument  entered  into  for  the  purpose  of  carrying  on 
or  winding  up  the  debtor's  business,  or  authorising  the  debtor  or  any  other 
person  to  manage,  carry  on,  reaUse,  or  dispose  of  the  debtor's  business 
with  a  view  to  the  payment  of  his  debts.  (The  words  "creditors  generally", 
are  by  s.  19  to  include  "all  creditors  who  may  assent  to  or  take  the 
benefit  of  a  deed  of  arrangement".) 
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The  essence  of  a  composition  arrangement  between  a  debtor  and  his  creditors  is 
equaUty  between  the  creditors,  and  any  assenting  creditor  who  afterwards  discovers 
that  other  creditors  have  been  induced  to  assent  by  means  of  a  secret  bargain  for  a 
payment  to  them  in  excess  of  the  composition  is  entitled  to  repudiate  the  arran- 
gement {Ex  p.  Milner,  (1885)  15  Q.  B.  D.  605;  Knight  v.  Hunt,  (1828)  5  Bing.  432). 

Where  a  deed  is  hable  to  be  set  aside  as  an  act  of  bankruptcy  the  trustee  should 
not  part  with  the  assets  for  three  months  from  the  date  of  the  deed. 

A  deed  of  arrangement  is  void  unless  registered  within  seven  clear  days  after 
the  first  execution  thereof  by  the  debtor  or  any  creditor,  or  if  it  is  executed  in  any 
place  out  of  England  or  Ireland  respectively,  then  within  seven  clear  days  after 
the  time  at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in  England  or 
Ireland  respectively,  if  posted  within  one  week  after  the  execution  thereof,  and 
unless  the  same  bears  such  ordinary  and  ad  valorem  stamp  as  is  under  the  Act 
provided. 

The  registration  of  a  deed  of  arrangement  under  the  Act  must  be  effected  in 
the  following  manner: 

1.  A  true  copy  (which  does  not  mean  an  exact  copy:  per  Bacon,  C.  J.  in  Be 
Hewer,  (1882)  51  L.  J.  Ch.  905)  of  the  deed,  and  of  every  schedule  or  inven- 
tory, thereto  annexed,  or  therein  referred  to,  must  be  presented  to  and 
filed  with  the  registrar  within  seven  clear  days  after  the  execution  of  the 
deed  (in  like  manner  as  a  bill  of  sale  given  by  way  of  security  for  the 
payment  of  money  is  required  to  be  filed),  together  with  an  affidavit 
verifying  the  time  of  execution,  and  containing  a  description  of  the  resi- 
dence and  occupation  of  the  debtor,  and  of  the  place  or  places  where  his 
business  is  carried  on,  and  an  affidavit  by  the  debtor  stating  the  total 
estimated  amount  of  property  and  liabiUties  included  under  the  deed, 
the  total  amount  of  the  composition  (if  any)  payable  thereunder,  and 
the  names  and  addresses  of  his  creditors.  ' 

2.  No  deed  may  be  registered  imder  the  Act  unless  the  original  of  such  deed, 
duly  stamped  with  the  proper  inland  revenue  duty,  and  in  addition  to  such 
duty  a  stamp  denoting  a  duty  computed  at  the  rate  of  one  shilling  for  every 
£100  or  fraction  of  £100  of  the  sworn  value  of  the  property  passing,  or 
(where  no  property  passes  under  the  deed)  the  amount  of  composition 
payable  under  the  deed,  is  produced  to  the  registrar  at  the  time  of  such 
registration. 

The  deed  need  not  contain  the  names  of  the  assenting  creditors,  nor  is  actual 
execution  or  signature  by  the  creditors  necessary ;  mere  assent  will  be  sufficient ; 
but  both  the  debtor  and  the  trustee  are  required  to  execute  the  same  before  registra- 
tion (Deeds  of  Arrangements  Rule,  5  a).  The  execution  of  the  deed  after  registra- 
tion by  some  of  the  creditors  does  not  amount  to  an  alteration  of  the  deed  so  as  to 
avoid  it  or  vitiate  the  registration  (Be  Milne,  (1889)  22  Q.  B.  D.  685). 

A  deed  of  arrangement  is  an  act  of  bankruptcy  and  any  creditor  who  dissents 
from  it  may  present  a  petition  foimded  on  the  deed.  The  petition  must,  however, 
be  presented  within  three  months,  and  if  no  petition  is  presented  within  that  period 
the  deed  is  good. 

As  regards  the  affidavit  to  be  filed  it  must  be  noticed  that  one  is  required 
to  be  made  by  the  debtor  himseK,  stating  the  total  estimated  amount  of  his  property 
and  HabUities  under  the  deed,  the  total  amount  of  compensation  (it  any)  and  the 
names  and  addresses  of  his  creditors,  and  another  by  the  person  witnessing  the 
execution,  verifying  the  time  of  execution,  the  residence  and  occupation  of  the 
debtor  and  of  the  place  or  places  where  his  business  is  carried  on. 

The  registrar  of  Bills  of  Sale  in  England  and  Ireland  respectively  is  the  registrar 
for  the  purposes  of  the  Act. 


Bankruptcy  Law  of  Scotland. 

statutes.  1621  —  Act  against  Unlawful  Dispositions  and  Alienations  by  Dyvours 
(devoir;  Fr.  debiteur)  and  Bankrupts  —  1621,  c.  18.  ■ —  1696  —  Act  for  declaring 
Notour  (Lat.  notus)  Bankrupt  —  1696,  c.  5.  —  1856  —  Bankruptcy  (Scotland) 
Act  —  19  &  20  Vict.  c.  79.  —  1857  —  Bankruptcy  and  Real  Securities  (Scotland) 
Act  —  20  &  21  Vict.  c.  19.  —  1860  —  Bankruptcy  Amendment  Act  —  23  &  24 
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Vict.  c.  33.  —  1875  —  Bankruptcy  Amendment  Act  —  38  &  39  Vict.  c.  26.  — 
1879  —  Conveyancing  (Scotland)  Act  1874  Amendment  Act  1879  —  42  &  43  Vict, 
c.  40.  —  1881  —  Debtors  (Scotland)  Act,  1881,  —  44  &  45  Vict.  c.  22.  —  1883 
—  Bankruptcy  Act  —  46  &  47  Vict.  c.  52.  —  1884  —  Bankruptcy  Fraud  and 
Disabilities  Act,  47  &  48  Vict.  c.  16. 

History.  —  By  the  Common  Law  of  Scotland  (Ersk.  B.  1,  tit.  1,  s.  28; 
Kaime's  Princ.  of  Equity)  no  provision  was  made  for  distributing  an  insolvent's 
moveable  and  heritable  estate  amongst  his  creditors,  or  for  relieving  an  honest  in- 
solvent from  the  load  of  his  liabihties,  without  payment  in  full.  As  regards  the 
debtor,  the  common  law  process  of  cessio  ionorum  enabled  an  honest  insolvent  to 
escape  imprisonment,  though  he  continued  liable  for  the  payment  of  his  debts 
in  fuU.  (On  the  subject  of  Cessio  Bonorum,  See  Stair,  B.  IV,  tit.  52,  s.  17;  More's 
Notes,  384;  Ersk.  B.  IV,  tit.  3,  s.  26;  BeH's  Comm.  11,  470;  BeU's  Prin.  s.  2321; 
Mackay's  Prac.  1,  80;  M.  Glashan's  Sher.  Court  Practice  s.  263,  2252;  Murdoch  on 
Bainkruptcy,  ss.  26,  191;  Goudy  on  Bankruptcy  439;  Mackenzie's  Law  of  Cessio; 
Notes  by  Accountant  in  Bankruptcy,  Printed  in  Goudy  711.)  Persons  who  claimed 
the  benefit  of  cessio  ionorum  seem  however  to  have  had  first  to  undergo  some 
form  of  imprisonment  before  they  were  Uberated,  and  were  forced  to  stand  in  the 
PiUory. 

But,  on  the  whole  the  procedure  of  cessio  bonorum  afforded  a  conspicuous 
instance  of  the  humanity  of  the  common  law  of  Scotland,  as  an  honest  debtor, 
if  his  failure  through  misfortune  was  UbeUed,  sustained,  and  proved,  was  invariably 
Uberated.  This  process  of  cessio  bonorum  since  1880 — 2,  has,  entirely  changed  its 
character,  having  been  made  to  supply  the  place  of  sequestration  in  small  bank- 
ruptcies where  the  estate  is  less  than  £200.  Since  1880  imprisonment  for  debt 
is  not  now,  except  in  rare  cases,  a  remedy  to  which  creditors  can  have  recourse. 
By  the  common  law  of  Scotland,  tiU  the  pacification  of  1746,  creditors  were  left 
to  their  individual  remedies  by  diligence  against  either  the  debtor's  moveables 
(by  arrestment  and  forthcoming,  by  poinding,  by  writ  of  extent,  and  by  confir- 
mation as  executor  creditor),  or  his  heritable  estates  (by  adjudication  or  inhibition), 
or  against  his  person.  In  order  to  prevent  an  imseemly  and  expensive  race  of  dili- 
gence, it  was  found  necessary  to  introduce  rules  against  undue  aUenations,  and 
undue  preferences;  the  provisions  for  bringing  in  pari  passu  aU  comprisings  and 
adjudication  within  a  year  and  a  day  of  the  first  effectual;  and  the  cumbrous  proce- 
dure of  ranking  and  sale.  At  common  law  it  was  necessary,  in  order  to  success- 
fully impugn  fraudulent  aHenations  and  preferences  in  prejudice  of  the  general 
body  of  creditors,  not  only  that  the  grantor  should  be  insolvent  at  the  time  he 
granted  them,  'but  also  that  he  should  have  granted  them  for  no  valuable  con- 
sideration or  true  and  just  cause.  This  led  to  the  Scots  Parliaments  by  Acts  passed 
in  1621  and  1696  coming  to  the  aid  of  creditors  who,  though  they  had  been  unfairly 
treated  by  their  debtors,  were  not  able  to  relieve  themselves  of  the  heavy  onus 
of  proof  thus  thrown  on  them.  It  did  so  by  making  "all  and  whatsoever  voluntar 
dispositions,  assignations"  etc.  granted  by  "a  dyvour  or  notour  bankrupt"  within 
sixty  days  of  his  becoming  ban&upt  nuU  and  void.  The  great  commercial  progress 
in  the  eighteenth  century  reahzed  by  England  (Vattel's  Droit  des  Gens,  1.  i.  c.  8, 
s.  35,  p.  37)  was  also  shared  by  Scotland  (Erskine's  Principles  of  the  Law  of  Scot- 
land ;  Eighteenth  Ed.  B.  IV,  Tit.  1  A)  and  rendered  it  unadvisable  to  leave  insol- 
vency any  longer  a  matter  to  be  decided  purely  on  individuaUstic  lines,  as  between 
debtor  and  creditor.  In  1696,  the  Scots  Parliament  passed  an  Act  which  gave  the 
earliest  definition  of  notour  —  i.  e.  pubho  or  notorious  insolvency,  in  1772  the  first 
sequestration  statute  was  passed,  whereby  a  bankrupt's  movealsle  estate  —  and 
it  alone  —  was  vested  in  his  creditors  for  distribution  among  them;  provision 
was  made  for  his  discharge;  and  diligence  against  that  estate  was  equalised,  if 
executed  within  the  period  of  constructive  bankruptcy  (60  days  preceding)  set 
up  by  the  Act  of  1696.  Heritable  property  was  included  by  an  Act  passed  in  1783. 
Many  minor  improvements  were  made  in  1793,  1814,  1839,  and  1853  towards  ex- 
tending the  range  and  cheapening  the  working  of  the  system.  The  present  law 
stands  on  the  Act  of  1856,  as  amended,  or  at  least  altered,  in  a  few  details  by  later 
statutes.  In  1839  the  benefits  of  the  Acts  had  been  extended  to  the  estates  of  de- 
ceased debtors;  in  1856  the  restriction,  in  the  case  of  living  debtors,  to  such  as 
were  engaged  in  trade  was  abohshed.  In  1880  imprisonment  for  debt  was  in  most 
cases  abolished;  and  the  process  of  cessio  bonorum  —  which  in  its  old  form  lost 
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thus  its  chief  virtue  —  was  transformed,  roughly  speaking,  into  a  sequestration 
adapted  for  small  estates.  Discharge  of  debts  in  a  cessio  was  allowed  in  the  following 
year,  under  certain  restrictions  as  to  minimum  dividend,  which  were  appUed  also 
to  sequestration  (Erskine's  Principles  of  the  Law  of  Scotland  —  Of  Insolvency  and 
Bankruptcy  —  B.  IV,  T.  I  A,  s.  1,  p.  510). 

Notour  Bankruptcy.  Stats.  19  &  20  Vict  c.  79,  s.  7;  43  &  44  Vict.  c.  34  s.  6. 
It  will  have  been  inferred  from  the  preceding  passages,  that  the  law  of  notour 
bankruptcy  is  mainly  statutory.  Legislation  has  fixed  the  circumstances  which  con- 
stitute the  status,  and  has  determined  all  the  most  important  results.  Bankruptcy, 
according  to  the  law  of  Scotland,  is  pubhc  or  notorious  insolvency,  the  third  or  final 
stage  of  which  is  sequestration,  which  consists  in  the  divestiture  of  the  bankrupt  in 
favour  of  a  judicial  administrator  for  creditors.  The  leading  idea  and  aim  of 
sequestration  is  the  object  of  discharging  an  insolvent  of  his  debts.  Whether  or 
not  notour  bankruptcy  has  been  constituted  is  purely  a  matter  of  fact,  at  least 
where  it  is  constituted  by  insolvency  concurring  with  an  execution  of  search  (Ob- 
servations of  the  Lord  President  in  Nicholsen  v.  Wright;  S.  L.  R.  Deo.  6,  1872; 
104,  108). 

The  leading  idea  and  aim  of  notour  bankruptcy  as  statutorily  defined  is  the  equit- 
able distribution  of  the  assets  of  a  person  in  an  advanced  stage  of  insolvency  among 
his  creditors.  The  Act  of  1856,  and  the  Debtors  Act  1880,  provide  the  statutory 
definition  of  notour  bankruptcy,  its  effects  are  regulated  still  by  the  Act  of  the 
Scots  ParUament  passed  in  1695.  The  Act  of  1856  is  by  far  the  most  important, 
as  the  Debtors  Act  of  1880  merely  added  another  alternative  condition  precedent 
to  the  constitution  of  notour  bankruptcy,  made  available  in  cases  where  imprison- 
ment was  made  incompetent  by  that  statute.  Notour  bankruptcy,  then,  by  s.  7 
of  19  &  20  Vict.  c.  79,  is  constituted  on  the  occurence  of  any  of  twenty-seven  alter- 
native conditions  precedent,  twenty-four  of  which  are  complex. 

The  three  simple  alternative  conditions  precedent  to  the  constitution  of  notour 
bankruptcy  under  the  Act  of  1856  are  1.  sequestration;  or  2.  and  3.  an  adjudication 
in  bankruptcy  in  England  or  Ireland.  Insolvency  concurring  either  with  a  duly 
executed  charge  for  payment  (and  a  number  of  alternative  subsidiary  conditions 
precedent,  ex.  gr.  imprisonment,  flight,  resistance,  execution  of  arrestment  etc.) 
or  with  sale  of  any  effects  belonging  to  the  debtor  imder  a  poinding,  or  under  a 
sequestration  for  rent,  or  with  his  retiring  to  the  Sanctuary  for  twenty-four  hours 
(ex.  gr.  the  Abbey  of  Holyrood,  as  a  royal  residence),  or  with  his  making  apphcation 
for  the  benefit  of  cessio  bonorum,  form  the  remaining  alternative  and  mutually 
exclusive  (in  some  instances)  conditions  precedent  to  the  constitution  of  notour 
bankruptcy.    The  result  may  be  tabulated  thus. 

The  constitution  of  Notour  Bankruptcy  occurs  by: 

1.  Sequestration  or  by  an  adjudication  in  bankruptcy  in  England  or  Ireland. 

2.  Insolvency,  concurring  either  with 


(1) 


(2) 


A  duly  executed 
charge  for  pay- 
ment 


Sale  ot  any 

elfecta  belonging 

to  a  debtor 


Under  a  Poin- 
ding. 


Under  a  seques- 
tration for  rent. 


with  his  retiring 

to  the  Sanctuary 

for  24  hours. 


With  his  making 
application  for 

the  benefit  of  ces- 
sio bonorum. 


Where  Imprisonment  is  compe- 
tent; followed  by  a)  imprison- 
ment, or  b)  apprehension,  or  c) 
flight,  or  d)  retreat,  or  e)  resis- 
tance. 


Where  Imprisonment  is  not  com- 
petent; foUowed  by  a)  execution 
of  arrestment,  or  b)  execution  of 
poinding,  or  c)  decree  of  adjudi- 
cation. 


The  Debtors  Act  1880  altered  the  law  as  to  imprisonment,  and  therefore 
superadded  certain  conditions  precedent  to  the  constitution  of  notour  bankruptcy 
in  the  cases  where  by  section  4,  imprisonment  was  made  incompetent.  These  alter- 
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natives  were  divided,  fadditionally,  into  the  two  categories  where"  a  charge  was 
or  was  not  necessary  or  competent.  In  both  cases  insolvency  was  requisite.  In 
the  first  case  it  had  to  concur  with  the  expiry  of  the  days  of  charge  withbutjpay- 
ment,  in  the  latter  with  an  extracted  decree  for  payment  and  an  expiration  of 
a  period  without  payment.  The  Acts  of  1856  and  1880  as  far  as  sequestration  is 
concerned  do  not  apply  to  railway  or  joint  stock  companies  (Erskine's  Principles 
of  the  Law  of  Scotland;  B.  IV,  Tit.  1  A,  s.  1,  p.  509)  but  the  notour  bankruptcy 
of  some  associations  can  occur,  ex.  gr.  bodies  corporate,  pohtic,  or  collegiate,  and 
partnerships.  The  notour  bankruptcy  of  such  associations  is  constituted  as  in  the 
case  of  a  person,  or  by  that  of  any  partner  or  member  for  an  association  debt 
(s.  4,  and  8  of  the  Act  of  1856).  It  is  not  necessary,  for  notour  bankruptcy,  that 
the  debtor  should  be  engaged  in  trade.  The  Act  of  1856  provided  that  notour 
bankruptcy  should  apply  in  the  case  of  privileged  persons  —  married  women,  in- 
capaces,  peers,  members  of  parliament,  corporations,  small  debtors  —  or  in  other 
words  in  cases  where  dihgence  against  the  debtor's  person  was  inapphcable.  By 
s.  9  of  the  statute  of  1856,  notour  bankruptcy  commences  from  the  time  when 
the  requisites  of  insolvency  with  charge  or  sale  etc.  or  of  sequestration  concur; 
and  it  continues,  where  there  is  sequestration,  till  discharge,  and  in  other  cases  till 
insolvency  ceases,  without  prejudice  to  its  being  constituted  anew  within  that 
period.  Under  the  old  law,  where  there  was  no  proof  of  recovered  solvency,  notour 
bankruptcy  might  continue  at  least  four  years  {M'Kellar,  (1791)  M.  1114;  BeU's 
Oct.  Ca.  22).  A  debtor  must  be  considered  insolvent  who  "stands  confessed  that 
he  is  unable  to  pay  his  debts  which  are  due";  and,  therefore,  "the  acceptance  of 
a  composition  arrangement  is  no  proof  of  the  recovery  of  solvency  but  the  reverse" : 
(Per  Lord  M'Laren  in  Galbraith  v.  British  Linen  Co.  (1898)  36  S.  L.  R.  139,  143). 
As  to  absconding  from  dihgence  against  the  person  under  s.  7,  of  the  Bankruptcy 
Act,  1856,  it  was  held,  in  a  petition  for  recall  of  sequestration,  that  a  messenger's 
return  of  an  execution  of  search  is  prima  facie  evidence  of  the  debtor  having  absconded 
from  dUigence,  and  that  an  averment  that  the  debtor  had  openly  left  the  country  to 
fill  a  permanent  situation  abroad  (while  he  was  admitted  to  be  insolvent)  was  not 
relevant  to  overcome  the  presumption  (M'Bean  v.  Wight  (1868)  7  M.  23;  41  J.  P.  14). 
It  was  observed  that  in  order  to  overcome  the  presumption  the  absence  must  be 
proved  to  be  necessary.  By  common  law  the  execution  of  search  is  proof  of  absconding, 
though  it  is  only  a  presumptio  juris  and  may  be  redargued,  but  until  it  is  so  redar- 
gued, it  is  estabhshed  by  numerous  decisions  that  the  execution  of  search  is  con- 
clusive proof  of  absconding  {Michdson  v.  Wright  (1872)  S.  L.  U.  104.)  In  Knowles 
(1865),  3  Macph.  457,  incarceration  for  payment  of  admittedly  just  debts  was  held 
to  infer  insolvency,  and  the  presumption  was  not  removed  by  payment  out  of  a 
third  party's  funds.  In  Union  Bank  (1880),  7  R.  655,  the  First  Division  decided 
unanimously  that  an  order  for  protection  against  personal  dihgence  (this  process  is 
now  practically  obsolete)  obtained  after  absconding,  was  no  bar  to  sequestration 
appUed  for  on  the  groimd  of  notour  bankruptcy  as  constituted  by  insolvency  con- 
curring with  a  duly  executed  charge  and  fUght.  Notour  bankruptcy  is  not  affected 
by  an  appeal  to  the  House  of  Lords  as  to  the  vahdity  of  a  sequestration ;  Fleming 
(1883),  21  S.  L.  R.  164;  affirmed  p.  722. 

Statutory  Sequestration.  Stats.  19  &  20  Vict.  c.  79;  20  &  21  Vict.  c.  19; 
23  &  24  Vict.  c.  33;  32  &  33  Vict.  c.  71;  38  &  39  Vict.  c.  26;  42  &  43  Vict, 
c.  40;  43  &  44  Vict.  c.  34;  44  &  45  Vict.  c.  22;  52  &  53  Vict.  c.  39.  Sequestration 
is  a  purely  equitable  statutory  process,  consisting  in  a  process,  which  is  throughout 
judicial,  of  distributing  a  debtor's  estate  among  the  creditors  according  to  their 
rights.  The  debtor's  estate  vests  in  a  trustee  or  judicial  administrator  who  per- 
forms the  task  of  realisation  and  distribution  and  winds  up  the  debtor's  business 
or  affairs.  Sequestration  has  been  defined  by  Lord  J.  C.  Lighs  as  "a  standing  dili- 
gence for  an  undefined  body  —  the  creditors  of  the  bankrupt".  {Steuart  (1864), 
2  Macph.  1219.)  According  to  a  recent  decision  in  the  First  Division  of  the  CJourt 
of  Session  it  is  a  moot  point  whether  a  supervening  sequestration  prevents  the 
rescission  of  a  sale  sought  to  be  set  aside  on  the  ground  of  fraud  (Oamage  v.  Char- 
lesworth  (1909)  48  Sc.  L.  R.  191).  Notour  bankruptcy  is  a  condition  precedent 
to  sequestration  when  it  is  awarded  on  the  petition  of  creditors,  but  not  when 
it  is  awarded  on  a  debtor's  own  petition.  When  it  is  awarded  on  a  debtor's  own 
petition,  there  need  not  be  an  insolvency,  that  is  an  inability  to  meet  current 
obUgations  as  they  arise  (see  Bdl  (1882),  10  R.  370;  Joel,  p.  938).    The  leading 


764  SCOTLAND:  BANKRXJPTCY. 

enactments  on  the  subject  of  sequestration  are  contained  in  sections  13  to  30  of 
the  Act  of  1856.  Sequestration  is  there  made  available  for  the  case  of  all  classes 
of  debtors,  whether  traders  or  non-traders,  and  whether  the  debtor  is  living  or  de- 
ceased. In  the  case  of  a  deceased  debtor  sequestration  may  be  awarded  of  his  estates 
when  at  the  date  of  his  death  he  was  subject  to  the  jurisdiction  of  the  Supreme 
Courts,  that  is  to  general  jurisdiction  ratione  domicilii,  and  by  Scotch  law  and 
practice  domicile  is  constituted  by  40  days'  constant  residence.  A  debtor  whose 
estate  may  be  sequestered  may  therefore  be  an  ahen;  but  the  Court  of  Session  has 
a  statutory  power  of  recalling  a  sequestration,  granted  to  avoid  "inconvenience 
or  scandal",  where  a  majority  of  the  creditors  are  in  England  or  Ireland,  and  the 
situation  of  the  bankrupt's  property  or  other  causes  make  it  seem  fitting  that  the 
distribution  of  the  estate  should  be  in  England  or  Ireland  (23  &  24  Vict.  c.  33, 
s.  2;  Brandon  (1862),  24  D.  268;  per  Lord  J.  C.  Inghs;  Smith  (1869),  8  Macph.  103; 
Cooper  (1878),  5  R.  564.)  Sequestration  may  be  awarded  iu  the  case  of  bodies 
corporate,  collegiate,  politic,  or  partnerships,  but  companies  registered  under 
the  Companies  Acts  are  wound  up  by  liquidation,  not  by  sequestration  {Standard 
Property  Investment  Go.  (1884),  12  R.  328.)  The  qualification  of  petitioning  or  con- 
curring creditors  by  s.  13  of  the  Act  of  1856  is,  in  the  case  of  a  single  creditor,  a 
debt  of  not  less  than  £50  and  for  two  creditors,  or  three  or  more,  debts  amounting 
together  to  not  less  than  £70  or  £100;  the  debts  may  be  Uquid,  i.  e.  constituted 
by  decree,  biU,  or  the  hke,  or  iUiquid,  but  they  may  not  be  contingent.  Sequestra- 
tion, therefore,  is  not  equally  available  in  the  case  of  both  small  and  large  bankrupt- 
cies. Since  1856,  sequestration  may  be  awarded  by  the  Sheriff  Courts  as  well  as 
by  the  Courts  of  Session.  The  sequence  of  important  steps  in  completed  sequestra- 
tion proceedings  under  the  Act  of  1856  is; 

1.  The  award  of  sequestration,  ss.  31 — 40. 

2.  The  election  of  a  trustee,  ss.  41 — 66. 

3.  The  pubUc  examination  of  the  bankrupt;  ss.  87 — 95. 

4.  The  second  meeting  of  the  creditors,  caUed  in  practice  the  "second  statutory 
meeting";  ss.  96—101. 

5.  The  payment  of  dividends;  ss.  Ill — 136. 

6.  Discharge  of  the  bankrupt,  ss.  137 — 155. 

If  a  debtor  petitions,  sequestration  must  be  awarded  forthwith.  When  the 
petition  is  not  by  the  debtor  sequestration  is  awarded  after  citation  and  hearing  the 
parties.  A  creditor's  petition  must  be  presented  within  four  months  of  notour  bank- 
ruptcy being  constituted;  but  there  is  nothing  to  prevent  a  new  act  of  bankruptcy 
being  committed  by  an  undischarged  bankrupt.  In  the  latter  case  the  petition 
may  be  presented  at  any  time,  but  the  award  cannot  without  consent  of  the  repre- 
sentatives be  made  within  six  months  after  the  death.  The  claims  founded  on 
by  creditors  in  concurring  of  petitioning  may  include  interest  and  ascertained 
expenses;  and  discount  should  probably  be  awarded  where  the  debt  is  not  yet 
exigible.  (See  forms  of  Petition  for  Sequestration  in  Green's  Encyclopaedia  of 
Scots  Law  Vol.  11  Art.  Sequestration,  p.  257.)  The  petition  may,  in  aU  cases,  be 
presented  to  the  Lord  Ordinary  on  the  Bills  in  the  Court  of  Session  (B.  A.  ss.  18,  21), 
but,  alternatively,  it  may  in  the  case  of  a  living  debtor,  be  presented  to  the  Sheriff 
of  the  county  in  which  the  debtor  has  resided  or  carried  on  business  for  a  year  pre- 
ceding (s.  18),  and  in  the  case  of  a  deceased  debtor  to  the  Sheriff  of  the  county  in 
which  the  debtor  for  the  year  preceding  his  death  had  resided  or  carried  on  business. 
In  the  Court  of  Session  the  process  is  a  Bill  Chamber  one,  and  BiU  Chamber  pro- 
cedure is  observed  as  far  as  apphcable  (s.  43;  see  Kerr  (1845),  7D.  809;  Scott  (1848), 
10  D.  732;  Oow  (1862),  1  M.  25;  Cooper  (1878),  5  R.  414;  Mackay,  Practice  14).  No 
sequestration  falls  asleep  —  i.  e.  is  Uable  to  be  dismissed  —  under  the  15th  section 
of  the  Sheriffs  Court  Act,  1853  (16  &  17  Vict.  c.  80),  in  respect  of  failure  to  pro- 
ceed therein  during  a  period  of  three  consecutive  months. 

A  petition  must  be  signed  by  the  petitioner  or  his  agent  whether  it  is  presented 
to  the  Lord  Ordinary  or  to  the  Sheriff.  The  first  important  event  and  date  at  the 
completion  of  the  first  act  in  sequestration  proceedings  is  the  date  of  the  first  de- 
liverance on  the  Petition  for  sequestration,  issued  by  the  Lord  Ordinary  or  the 
Sheriff.  The  trustee  is  then  elected  by  the  creditors,  under  the  superintendence 
of  the  Sheriff,  and  he  proceeds  with  advice  of  three  commissioners,  and  of  the  cre- 
ditors themselves,  to  have  the  estate  and  effects  sold  and  realized,  and  the  proceeds 
divided.    The  appointment  of  trustee  is  confirmed  by  a  final  interlocutor  of  the 
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Sheriff  known  as  the  Act  and  Warrant.  This  Act  and  Warrant  is  a  complete  title 
to  the  trustee  to  perform  the  duties  of  his  office.  The  vesting  is  of  the  most  ample 
effect  both  in  moveable  estate  and  heritage  situated  in  Scotland  or  in  any  of  His 
Majesty's  dominions.  The  general  adjudication  operates  as  such  to  all  the  creditors, 
accumulating  their  debts  as  at  the  date  of  the  first  dehverance,  and  ranking  with 
any  prior  effectual  adjudication  within  year  and  day.  The  creditors  may  direct 
the  estate  thus  rested  in  the  trustee  to  be  sold  by  the  old  process  of  judicial  sale,  or 
by  pubUc  voluntary  sale  on  articles  of  roup  (auction).  The  price  is  lodged  in  a  bank, 
subject  to  division  in  the  sequestration.  There  must  be  produced  with  the  petition : 

1.  An  oath  or  affidavit  to  the  verity  of  the  debt  due  to  the  petitioning  or 
concurring  creditor. 

2.  The  account  and  vouchers  of  the  debt  (s.  21). 

3.  Written  evidence  of  the  debtor's  notour  bankruptcy  where  the  debtor  is 
not  petitioner  (ss.  13,  26). 

The  bankrupt,  who  usually  obtains  a  weekly  dole  from  the  estate,  must  put  in 
at  the  first  meeting  a  state  of  affairs  and  rental.  After  the  Act  and  Warrant  is  issued 
a  day  is  fixed  for  his  examination.  This  is  not  conducted  on  the  technical  rules  of 
evidence.  At  the  end  of  each  diet,  or  of  each  adjourned  diet,  the  bankrupt  takes 
oath  to  having  made,  and  a  promise  to  make,  a  full  disclosure  of  his  debts.  Any 
relative  or  dependent  of  the  bankrupt  may  be  compelled  to  attend.  Dividends  are 
to  be  paid,  the  first  at  the  end  of  six  months,  the  second  at  the  end  of  ten  months 
and  the  subsequent  dividends  at  the  end  of  every  three  months.  The  ranking 
of  creditors  is  regulated  substantially  by  the  same  rules  as  their  voting.  A  bankrupt 
under  sequestration  retains  the  radical  right  to  his  estate  and  therefore  he  may 
interfere  in  various  ways  in  the  process.  He  may  apply  for  an  award  and  for  a 
recall  he  may  report  a  deed  of  arrangement;  he  may  insist  on  an  accounting; 
he  may  offer  a  composition;  he  may  obtain  an  allowance.  He  cannot  sit  or  vote 
in  the  House  of  Lords  or  be  elected  as  a  resentation  peer.  He  cannot  sit  or  vote 
in  Parhament,  or  offer  himself  as  a  candidate.  His  actions  are  sisted  to  the  trustee. 
The  bankrupt  must  sue  in  a  personal  action,  ex.  gr.  divorce  or  reparation.  The 
bankrupt  may  claim  his  discharge  on  dividend  or  payment  of  a  composition  (B. 
A.  ss.  121 — 145).  Sequestrations  must  be  registered  (B.  A.  s.  48).  The  minutes  of 
creditors  in  a  statutory  sequestration  are  proper  'prima  facie  evidence  of  its  procee- 
dings.   The  Gazette   is  evidence  of   sequestrations  and  discharges   of  bankrupts. 

Of  Insolvency  and  Equalization  of  Diligence.  (B.  A.  1856,  Constitution  and  Effects 
of  Notour  Bankruptcy  s.  7  to  s.  11;  Pari  Passu  Ranking  of  DiUgence  s.  12.)  By 
s.  22  arrestments  and  poindings  used  within  sixty  days  prior  to  or  within  four 
months  after,  the  constitution  of  Notour  Bankruptcy,  are  ranked  pari  passu  as  if 
they  had  all  been  of  the  same  date;  provided  that  they  are  followed  up  without 
undue  delay  when  they  are  arrestments  used  on  the  dependence  of  an  action  or 
on  an  illiquid  debt.  If  any  creditor  produces  hquid  grounds  of  debt  or  decree  of 
payment  within  the  periods  hmited  he  is  entitled  to  rank  as  if  he  had  executed  an 
arrestment  or  poinding.  If  either  an  arrester  obtains  a  decree  of  forthcoming  and 
preference,  or  a  poinding  creditor  carries  through  a  sale,  the  arrestment  or  poinding 
having  been  used  within  60  days  prior,  or  within  four  months  subsequent  to,  the 
constitution  of  Notour  Bankruptcy,  he  is  Uable  for  the  sum  recovered  to  those 
who  have  a  right  to  ranking  pari  passu,  after  deducting  the  expenses.  Any  arrest- 
ments used  after  the  period  of  four  months  for  attaching  the  same  goods  are  not 
to  compete  with  those  used  before,  but  may  rank  according  to  law  on  any  reversion. 

(Bibliography  on  Notour  Bankruptcy;  BeU,  Com.  ii,  192  et  seq.  Goudy  on 
Bankruptcy,  65  et  seq.  Miirdoch  on  Bankruptcy,  10,  155;  Mackay,  Manual; 
Ersk.  B.  ii,  t.  12,  ss.  59—63;  B.  IV,  t.  1,  ss.  1,  615.  Bell's  Principles  of  the 
Law  of  Scotland,  B.  5,  c.  5,  s.  2322  et  seq.  and  the  treatises  on  Bankruptcy 
of  Alexander,  Hill  Burton,  and  Boyd  Kinnear.  On  the  subject  of  Sequestration; 
see  Bell's  Com.  5,  5th  ed.  ii,  302—486.  Bell's  Princ.  of  the  Law  of  Scotland,  B.  5, 
ch.  6,  ss.  2341  to  2351.  Note  in  Ersk.  Inst,  ii,  1096—1100;  Note  by  Prof.  Moir, 
Ersk.  Princ.  17th  ed.  597;  Murdoch's  Bankruptcy  5th  ed.,  Goudy's  Bankruptcy, 
p.  1 — 12,  117—436,  490 — 493;  the  treatises  of  Alexander,  Hill  Burton,  and  Boyd 
Kinnear  on  Bankruptcy;  Mackay's  Prac.  1,  317,  ii,  424;  Campbell's  Merc.  Law 
22—45.) 
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Bankruptcy  Law  of  Ireland. 

I.    Statutes. 

1857  —  The  Irish  Bankrupt  and  Insolvent  Act  —  20  &  21  Vict.  c.  60. 

1872  —  The  Debtors  Act  (Ireland)  —  35  &  36  Vict.  c.  57. 

1872  —  The  Bankruptcy  (Ireland)  Amendment  Act  —  35  &  36  Vict.  c.  58. 

1879  —  Bills  of  Sale  (Ireland)  Act  —  42  &  43  Vict.  c.  50. 

1883  —  BiUs  of  Sale  (Ireland)  Act  (1879)  Amendment  Act  —  46  Vict.  c.  7. 

1887  —  Deeds  of  Arrangement  Act  —  50  &  51  Vict.  c.  57. 

1888  —  Local  Bankruptcy  (Ireland)  Act  —  51  &  52  Vict.  c.  44. 

1889  —  Preferential  Payments  in  Bankruptcy  (Ireland)  Act  —  52  &  53 
Vict.  c.  60. 

1890  —  Deeds  of  Arrangement  Amendment  Act  1890  —  53  &  54  Vict.  c.  24. 
1897  —  Supreme  Court  of  Judicature  (Ireland)  (No.  2)  Act  —  60  &  61  Vict. 

c.  66. 

II.    Preliminary  Observations. 

The  principal  English  Bankruptcy  Act  is  an  Imperial  statute,  and  therefore 
imposes  obligations  on  English  subjects,  wherever  domiciled,  and  any  warrant  of 
a  Court  having  jurisdiction  in  bankruptcy  in  England  may  be  enforced  in  Scot- 
land, Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and  elsewhere  in  his  Majesty's 
dominions  (Bankruptcy  Act,  1883;  s.  119;  ss.  (1)).  But  the  principal  English 
Bankruptcy  Act  does  not  apply  to  Ireland,  except  as  expressly  provided  —  as  in 
the  disqualifications  attaching  to  bankruptcy  —  and  hence  the  Irish  Bankruptcy 
legislation  possesses  an  independent  importance.  On  the  very  important  subject 
of  administration,  the  principal  Irish  Act  —  the  Irish  Bankrupt  and  Insolvent 
Act,  1857  —  represents  a  compromise  between  the  opposite  principles  of  private 
and  of  official  administration.  The  principal  English  Act  of  1883,  as  has  been 
seen,  has  reverted  to  officialism  in  a  very  pronounced  form.  The  principal  Irish 
Act  of  1857  also  consecrates  the  principle  of  official  administration,  as  it  provides 
for  the  appointment  of  an  Official  Assignee  whose  duties  cori:espond  with  those  of 
the  Official  Receiver  in  England  in  so  far  as  the  bankrupt's  estate  is  possessed  and 
received  by  him  alone  (s.'  60).  But  the  creditors  may  also  (though  they  are  not 
bound  to)  choose  an  assignee  or  assignees,  with  whom  the  Official  Assignee  acts, 
and  after  assignees  have  been  chosen  by  the  creditors,  the  Official  Assignees  may 
not  interfere  with  the  creditors'  assignees  in  the  appointment  or  removal  of  a 
solicitor  or  attorney  (Ibid.  s.  64).  The  Irish  Bankrupt  and  Insolvent  Act  1857, 
therefore,  represents  a  compromise  between  a  private  and  an  official  administra- 
tion of  a  debtor's  estate. 

Imprisonment  for  debt  is  abolished  in  Ireland  £is  in  England  with  certain 
exceptions.  These  exceptions  are  also  identical  in  both  countries  (The  Debtors 
Act,  1869,  Part.  I,  section  4;  and  The  Debtors  Act  (Ireland)  1872,  Part.  1,  s.  5). 
The  former  terrible  abuses  that  arose  from  the  imprisonment  of  debtors  in 
Dublin,  rivalled,  if  they  did  not  transcend,  those  attending  the  imprisonment 
of  debtors  in  the  Fleet  prison  in  England.  In  1711  the  Irish  Convocation  order- 
ed a  special  form  of  prayer  for  imprisoned  debtors  to  be  inserted  in  the  Irish 
Prayer-Book.  The  'Messiah'  of  Handel  was  first  produced  in  Dublin,  in  April,  1742, 
for  the  benefit  of  societies  formed  for  ameliorating  the  condition  of  the  inmates 
of  debtors'  prisons  and  compounding  with  their  creditors  and  releasing  as  many 
as  possible  from  prison.  Yet  Parhamentary  inquiries  only  demonstrated  the 
existence  of  grievances  that  were  allowed  to  continue.  The  worst  criminals  were 
mingled  with  the  debtors.  The  jailors  demanded  payment  from  the  debtors;  the 
poorer  debtors  died  of  extreme  want  (Proude's  English  in  Ireland;  Vol.  1  pp.  591 
to  592;  Lecky's  Hist,  of  England;  Vol.  1  pp.  500,  502,  536).  The  remedy  applied 
to  this  disastrous  state  of  affairs  in  Ireland  was  the  same  as  in  England,  and  con- 
stituted, in  the  opinion  of  Sir  Samuel  Romilly,  a  scarcely  inferior  evil  than  that 
of  lifelong  imprisonment  for  debt.  This  so-called  remedy  consisted  in  the  passing 
of  occasional  Insolvent  Debtors  Acts,  passed  at  uncertain  but  never  at  distant  periods, 
1796,  1810,  1812,  1813—1814,  1821,  1831,  1840,  1841,  which  abrogated  the  law, 
cancelled  mens'  contracts,  and  turned  loose  a  crowd  of  insolvent  debtors,  because  they 
were  multiplying  so  fast  that  the  prisons  were  not  capacious  enough  to  hold  them. 
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Neither  in  England  nor  in  Ireland  may  an  association  or  company  registered 
under  the  Companies  Act,  be  adjudged  bankrupt  (Bankruptcy  Act,  1883,  Pt.  VIII, 
s.  123;  The  Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  31).  Railway  companies 
might  formerly,  but  are  not  now  hable  to  be  adjudged  bankrupt  in  Ireland  (Kisbey's 
Law  and  Practice  of  Bankruptcy  in  Ireland,  p.  148). 

Another  instance  of  the  indubitable  correspondence  between  English  and 
Irish  bankruptcy  law  exists  in  the  fact  that  the  first  two  categories  of  acts  of 
bankruptcy  enumerated  in  s.  21  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872, 
are  in  the  ipsissima  verba  of  the  enactment  in  pari  materia  in  the  Bankruptcy 
Act,  1883  —  i.  e.  section  4.  Many  of  the  succeeding  categories  of  acts  of  bank- 
ruptcy are  also  defined  in  precisely  simflar  terms  in  the  two  enactments,  ex. 
gr.  the  acts  consisting  in  a  debtor  departing  out  of  the  country  with  intent  to 
defeat  or  delay  his  creditors,  or  in  filing  a  declaration  of  his  inability  to  pay  his 
debts,  or  in  the  debtor's  presenting  a  bankruptcy  petition  against  himsefi.  The 
general  effect  of  the  passing  of  the  principal  English  Banlmiptcy  Act  of  1883 
has  been  to  reconcile  many  differences  that  previously  existed  between  the  law 
of  bankruptcy  in  England  as  fixed  by  the  statute  of  1869  and  the  Irish 
Bankruptcy  law.  Before  1883,  the  petitioning  creditor's  debt,  in  England,  was 
required  to  be  presently  payable,  otherwise  it  would  not  support  an  adjudication. 
But  now  by  s.  6,  ss.  (1)  par.  b,  this  is  not  the  law  in  England;  a  debt  payable  at 
some  certain  future  time  is  a  good  petitioning  creditor's  debt.  In  this  respect,  the 
English  Act  of  1883  is  in  pari  materia  with  s.  21  of  the  Bankruptcy  [Ireland] 
Amendment  Act,  1872,  by  which  a  person  who  has  given  credit  to  any  debtor 
upon  valuable  consideration  for  any  sum  payable  at  a  certain  time,  which  time 
shall  not  have  arrived  when  such  debtor  commits  an  act  of  bankruptcy,  may 
petition  against  such  debtor.  Again,  formerly  in  England,  an  equitable  debt  was 
held  in  many  cases  not  to  be  a  good  petitioning  creditor's  debt  [Williams  on  Bank- 
ruptcy; p.  42;  Baldwin  on  Bankruptcy  and  BiUs  of  Sale;  p.  89].  Although  there 
is  no  express  provision  to  the  effect  that  an  equitable  debt  is  sufficient  to  support 
a  petition  in  the  English  Act  of  1883,  the  whole  current  of  authority  is  to  the  efifect 
that  it  is  sufficient  {Ex  parte  Ashworth  (1894),  63  L.  J.  Q.  2  B.  308).  Although 
there  is  no  express  provision  to  that  effect  in  s.  21  of  the  Bankruptcy  [Ireland] 
Amendment  Act,  1872,  it  seems  that  an  equitable  debt  is  a  good  petitioning  creditor's 
debt  in  Ireland  (The  Law  and  Practice  of  Bankruptcy  in  Ireland ;  By  His  Honour 
Judge  Kisbey  Q.  C.  pp.  135,  136).  Again,  before  1883,  the  rights  of  a  "secured 
creditor"  under  the  Irish  bankruptcy  law  were  more  restricted  than  those  of  a 
secured  creditor  in  England;  but  now  by  section  45  of  the  EngUsh  Act  of  1883, 
execution  creditors  are  deprived  of  the  benefit  of  their  execution  if  they  have  not 
realized  by  seizure  and  sale  before  the  date  of  the  receiving  order.  In  this  respect 
the  English  bankruptcy  law  now  approximates  to  the  Irish  bankruptcy  law  though 
the  rights  of  a  secured  creditor  stiU  remain  more  restricted  in  Ireland  than  in  Eng- 
land, as  by  section  329  of  the  Act  of  1857  an  execution  creditor  in  Ireland  is  deprived 
of  the  benefit  of  his  execution  if  he  has  not  realised  by  seizure  and  sale  before 
the  filing  of  the  petition  in  bankruptcy,  which  of  course  must  be  prior  to  the  date 
of  the  receiving  order. 

III.   Differences  between  Irish  and  English  Bankruptcy  Law. 

The  Supreme  Court  of  Judicature  (Ireland)  (No.  2)  Act,  1897,  united  and 
consolidated  the  Court  of  Bankruptcy  in  Ireland  with  the  Supreme  Court,  just 
as  the  Bankruptcy  Act  1883,  s.  93,  united  and  consolidated  the  London  Bank- 
ruptcy Court  with  the  Supreme  Court  of  Judicature  in  England.  The  great 
difference  between  the  Courts  having  jurisdiction  in  bankruptcy  in  England  and 
Ireland  is  that  there  is  no  limitation  to  the  jurisdiction  of  the  Cork  and  Belfast 
local  Bankruptcy  Courts  in  the  Local  Bankruptcy  (Ireland)  Act  1888  similar  to 
that  contained  in  s.  102  of  the  Bankruptcy  Act  1883.  The  local  Bankruptcy  Courts 
at  Cork  and  Belfast  are  presided  over  by  the  Recorders,  and  not  by  the  County 
Court  judges  (Local  Bankruptcy  (Ireland)  Act  1888).  The  Supreme  Court  of  Judi- 
cature (Ireland)  (No.  2)  Act,  1897,  continues  by  ss.  (2)  of  s.  4,  the  enactment  con- 
tained in  s.  29  of  the  Irish  Bankruptcy  and  Insolvent  Act,  1857,  that  appeals  from 
Bankruptcy  Courts  in  Ireland  he  to  the  Court  of  Appeal  in  Chancery.  This  seems 
to  shew  that  very  different  views  of  the  nature  of  bankruptcy  proceedings  must 
have  been  taken  in  Ireland  to  those  which  have  always  prevailed  in  England. 
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An  important  difference  between  bankruptcy  jurisdiction  in  England  and 
Ireland  is  that  in,  Ireland  the  Chief  Registrar  acts  as  Comptroller  of  Trustees  (Rules 
of  Court,  219  et  seq.),  while  in  England  the  Board  of  Trade  takes  cognizance  of  the 
conduct  of  trustees  (Bankruptcy  Act,  1883,  s.  91).  Again,  in  Ireland,  an  act  of  bank- 
ruptcy only  arises  from  levying  execution  on  the  debtor's  goods  when  the  execution 
has  been  completed  by  sale,  when  the  debtor  is  a  trader,  and  when  the  debt  is  over 
£20  (Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  21,  (5)).  The  correspon- 
ding section  of  the  English  Act  of  1883  prescribes,  as  an  alternative  condition 
that  the  goods  should  have  been  held  by  the  sheriff  for  twenty-one  days;  no  distinc- 
tion is  drawn  between  traders  and  non-traders  (this  has  been  abolished  since  1861 
in  England),  and  there  is  no  requisitio'h  as  to  the  amount  due  (Bankruptcy  Act 
1890,  s.  1).  The  amount  of  a  good  petitioning  creditor's  debt  in  Ireland  is  not 
less  than  £20  (Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  21  (5)  (6)),  not 
£50,  as  in  England.  The  act  of  bankruptcy  consisting  in  a  debtor  departing 
from  of  his  dwelling  house,  or  otherwise  absenting  himself,  can  in  Ireland  only  be 
committed  by  traders;  and  in  Ireland  a  debtor's  suffering  himself  to  be  outlawed  is 
an  act  of  bankruptcy  (The  Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  21  ss. 
(3)).  In  England  outlawry  is  stUl  an  integral  part  of  the  criminal  law,  and  the 
forfeiture  accruing  under  it  is  expressly  saved  by  s.  1  of  the  Forfeiture  for  Treason 
and  Felony  Act,  1870.  This  Act  applies  to  Ireland,  and  the  joint  effect  of  the 
Felony  Act,  1870,  s.  1  and  the  Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  21 
is  that  a  debtor  in  Ireland  who  suffers  himself  to  be  outlawed  is  both  declared 
bankrupt  and  forfeits  his  property  to  the  Crown.  But  it  must  be  remembered  that 
all  proceedings  by  way  of  outlawry  have  long  since  fallen  into  total  desuetude. 

Another  important  difference  between  the  law  of  bankruptcy  in  Ireland  and 
that  in  England  is  that,  in  Ireland,  the  dismissal  of  the  debtor's  petition  for  arrange- 
ment with  his  creditors  constitutes  an  act  of  bankruptcy  (Bankruptcy  (Ireland) 
Amendment  Act,  1872,  s.  21  ss.  (7)).  But  in  England  if  the  Court  refuses  a  scheme 
proposed  by  the  debtor,  an  immediate  adjudication  wHl  only  be  made  in  the  most 
exceptional  circumstances.  By  the  Irish  Act  of  1872  it  was  also  made  an  act  of 
bankruptcy  for  a  debtor  to  be  in  prison  for  debt  for  a  certain  period,  or  to  escape 
from  prison  after  having  been  committed  there  for  debt,  but  this  provision  may 
now  be  regarded  as  obsolete,  since  imprisonment  for  debt  (with  certain  exceptions) 
is  abolished  in  Ireland  as  in  England. 

By  far  the  most  important  difference  between  the  English  and  the  Irish 
bankruptcy  law  is  that,  by  the  principal  act  of  1857,  the  latter  extends  to  aliens 
and  denizens,  both  to  make  them  subject  thereto  and  to  entitle  them  to  all  the 
benefits  given  thereby  (s.  409).  This  constitutes  a  feature  in  which  the  Irish  bank- 
ruptcy law  totally  differs  from  the  English  law,  as  the  latter  does  not  apply  even 
to  persons  domiciled  in  Scotland  or  Ireland.  An  order  of  adjudication  either  in 
England  or  Ireland  will  not,  it  is  presumed,  be  recognized  in  foreign  countries  as 
operating  to  transfer  to  the  trustee  for  the  creditors  real  property  there  situate, 
but  the  practical  effect  of  s.  409  of  the  Irish  Bankrupt  and  Insolvent  Act  1857,  is 
that  an  alien  or  denizen  (much  more  an  Englishman  or  Scotchman)  is  subject 
to  the  Irish  bankruptcy  law  without  having  been  domiciled  in  Ireland  and  without 
having  resided  there  for  a  year,  when  he  has  committed  an  act  of  bankruptcy  in 
Ireland,  and  this  liability  extends  to  all  his  personal  estate. 

The  word  "property"  is  not  defined  in  the  Irish  Acts  of  1857  or  1872  (Kis- 
bey's  Law  and  Practice  of  Bankruptcy,  p.  122)  though  it  is  defined  in  the  prin- 
cipal English  Act  of  1883  s.  168.  The  definition  adopted  in  Ireland  seems  to  be 
that  contained  in  the  now  repealed  English  Act  of  1869,  which  does  not  com- 
prise, like  the  definition  given  in  the  Act  of  1883,  real  and  personal  property 
situate  out  of  the  jurisdiction. 

The  difference  between  the  Irish  and  English  bankruptcy  law  as  regards  traders 
and  non-traders  is  a  complicated  difference.  On  the  one  hand,  while  the  distinction 
is  generally  considered  to  have  been  abolished  in  England  since  the  Act  of  1861, 
it  has  equally  been  considered  that,  as  regards  the  power  of  the  Court  to  order 
goods  to  be  sold  of  which  the  bankrupt  is  reputed  owner,  the  distinction  between 
traders  and  non-traders  has  even  become  accentuated  in  the  English  law  of  bank- 
ruptcy (Bankruptcy  Act,  1883;  s.  44  par.  (iii)).  On  the  other  hand,  though  the  Irish 
Courts  have  an  exclusive  jurisdiction  over  traders  trading  exclusively  in  Ireland 
(Irish  Bankrupt  and  Insolvent  Act  1857,  s.  31),  the  reputed  ownership  clause  of 


ACTS  OF  BANKRUPTCY.  769 

the  Irish  Act  is  judicially  construed  as  applying  both  to  traders  and  non- traders; 
a  result  probably  not  contemplated  by  the  legislature  [Irish  Bankrupt  and  Insolv- 
ent Act,  1857,  s.  313;  and  the  Law  and  Practice  of  Bankruptcy  in  Ireland;  By 
Judge  Kisbey,  Q.  C.  p.  360].  But  while  the  English  Acts  make  no  distinction  between 
traders  and  non- traders  as  far  as  the  capacity  to  commit  an  act  of  bankruptcy  is 
concerned,  there  are  two  (at  least)  acts  of  bankruptcy  that,  according  to  the  Irish  law, 
can  only  be  committed  by  a  trader;  ex.  gr.  the  act  consisting  in  the  debtor  departing 
from  his  dwelling  house,  or  otherwise  absenting  himself  (The  Bankruptcy  (teland) 
Amendment  Act,  1872,  s.  21  ss.  (3)),  and  the  act  consisting  in  execution  issued  against 
a  debtor  having  been  levied  by  seizure  and  sale  of  his  goods  (Ibid.  ss.  (5)). 
Again,  for  the  purpose  of  committing  an  act  of  bankruptcy,  the  Irish  Bankruptcy 
Acts  in  other  respects  disadvantageously  distinguishes  the  liability  of  a  debtor 
who  is  a  trader  from  that  of  a  debtor  who  is  a  non-trader,  ex.  gr.,  the  period  limited 
for  non-compliance  with  a  debtor's  summons  in  the  case  of  a  trader  debtor  is  seven 
days,  while  non-compliance  in  the  case  of  a  non-trader  debtor  does  not  amount 
to  an  act  of  bankruptcy  unless  it  has  been  continued  for  more  than  three  weeks 
(The  Bankruptcy  (Ireland)  Amendment  Act,  1872,  s.  21;  ss.  (6)). 

IV.  Proceedings  from  Act  of   Bankruptcy  to  the  granting  of  the 

Certificate  of  Conformity. 

Acts  of  bankruptcy.  It  is  not  proposed  to  deal  with  those  enactments  in  the 
Irish  Bankruptcy  Acts  which  are  identical  with  the  provisions  in  the  Bankruptcy 
Act,  1883,  as  to  what  constitutes  an  act  of  bankruptcy.  The  construction  of  the  Irish 
Acts  is  determined  in  this  respect  by  English  decisions,  and  it  will  be  sufficient  to 
refer  what  has  been  already  said  as  regards  section  4  of  the  Bankruptcy  Act,  1883 
{supra).  It  has  been  said  that  the  acts  of  bankruptcy  in  the  Bankruptcy  (Ire- 
land) Amendment  Act,  1872,  s.  21  may  be  classified  under  three  subdivisions; 
first,  those  which  affect  all  debtors;  secondly,  those  which  affect  debtors  who  are 
traders;  and  thirdly,  those  which  affect  debtors  who  are  non-traders.  The  first 
category  of  course  comprises  the  corresponding  enactments  in  English  and  Irish 
bankruptcy  law,  but  there  are  acts  of  bankruptcy  which  may  be  committed  by 
debtors  in  Ireland,  which  find  no  place  in  the  Bardiruptcy  Acts  1883  and  1890;  ex. 
gr.  where  a  debtor  suffers  himself  to  be  outlawed.  Again  though  the  act  of  de- 
parting from  his  dwelling  house  or  otherwise  absenting  himself  is  an  act  of  bank- 
ruptcy which  only  affects  debtors  in  Ireland  who  are  traders,  what  constitutes 
an  act  of  departiug,  etc.,  is  determined  in  the  Ught  of  the  English  decisions.  The 
words  being  a  trader  in  subsection  3  of  section  21  of  the  Bankruptcy  (Ireland) 
Amendment  Act  1872,  mean  being  a  trader  at  the  time  when  the  debtor's  summons 
is  served,  and  not  at  the  time  when  the  debt  was  contracted  (Ex  parte  Schomberg 
(1874)  10  Ch.  172,  174;  Ex  parte  George  (1882)  20  Ch.  D.  697).  The  onus  is  on  the 
petitioning  creditor  to  shew  that  the  debtor  is  a  trader  (Per  Jessel;  M.  R.,  in  Ex 
parte  Salaman  (1882)  21  Ch.  D.  394, 395).  Whether  a  person  is  a  trader  or  not  at  the 
time  a  debtor's  summons  is  served  upon  him  is  a  mere  question  of  fact,  and  the  law 
relating  to  the  subject  is  very  old;  it  depends  on  the  debtor's  intention,  and  he  is 
presumed  to  still  intend  to  trade  when  he  has  only  temporarily  discontinued  his 
trade  with  the  intention  of  resuming  it  (Ex  parte  Paterson  (1813)  1  Rose,  402;  Ex 
parte  Cundy  (1816)  2  Rose,  357;  Ex  parte  Salaman  (1882)  21  Ch.  D.  394).  Prom 
the  moment  of  an  assignment  of  his  business  the  debtor  ceases  to  be  a  trader  {Ex. 
p.  Reynolds  (1883)  52  L.  J.  Ch.  431).  Taking  in  horses  by  a  farmer  for  the  pur- 
pose of  training  no  more  makes  him  a  trader  than  if  he  took  in  pupils  to  teach  them 
to  dance,  for  which  he  was  paid  a  pecuniary  sum  from  time  to  time  {Re  Wilkinson 
(1883)  48  L.  T.  648). 

The  following  provision  in  the  Bankruptcy  (Ireland)  Amendment  Act,  1872; 
s.  21,  (4)  that  it  constitutes  an  act  of  bankruptcy  "that  the  debtor  has  filed  in 
the  Court  a  declaration  of  insolvency  pursuant  to  the  provisions  of  the  said  Act 
as  amended  by  this  Act",  is  in  pari  materia  with  the  enactment  in  the  prin- 
cipal English  Act  of  1883  providing  that  it  constitutes  an  act  of  bankruptcy  for 
a  debtor  to  file  in  the  Court  a  declaration  of  his  inability  to  pay  his  debts.  "Declared 
Insolvency"  does  not  appear  to  be  a  technical  term  in  Scotch  law  (Hannan  (1879), 
7  R.  380;  Ndson  Mitchell,  (1878),  6  R.  pp.  430—433)  and  may  be  assumed  not 
to  be  a  technical  term  in  Irish  law,  as  the  definition  of  declaration  of  insolvency 
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for  the  purposes  of  the  Irish  bankruptcy  law  is  to  be  sought  from  an  English 
decision  [Banaford  v.  Maule  (1873)  L.  R.  8  C.  P.  672].  According  to  this  case  in.^ 
solvency  simply  means  inability  to  pay  current  obligations,  and  the  filing  of  a 
declaration  of  inability  to  pay  by  a  debtor  is  complete  on  the  delivery  of  the  do- 
cument by  a  properly  authorized  person  to  the  proper  officer  at  the  proper  office, 
with  intent  that  it  should  be  filed  or  placed  on  record  in  the  ordinary  manner. 
(Kisbey's  Law  and  Practice  of  Bankruptcy  in  Ireland;  p.  131.) 

By  section  21  (5)  of  the  Bankruptcy  (Ireland)  Amendment  Act  1872,  it  constitutes 
an  act  of  bankruptcy  "that  execution  issued  against  the  debtor  for  the  purpose  of 
obtaining  payment  of  not  less  than  twenty  pounds  has  in  the  case  of  a  trader  been 
levied  by  seizure  and  sale  of  his  goods".  This  enactment  constitutes  a  new  departure 
in  Irish  bankruptcy  law,  and  a  difficulty  has  been  considered  likely  to  arise  on 
the  question  whether  the  act  of  bankruptcy  is  constituted  by  the  seizure  or  by  the 
sale  [Kisbey's  Law  and  Practice  of  Bankruptcy  in  Ireland,  p.  131].  But  as  sub- 
section 5  is  in  pari  materia  with  section  1  of  theEnglish  Bankruptcy  Act  of  1890, 
there  can  be  no  doubt,  according  to  an  opinion  of  great  weight  that  the  relation 
back  is  only  to  the  time  of  sale,  and  not  to  the  time  of  seizure.  This  was  indubit- 
ably the  case  under  the  prior  Act  of  1869  (Williams  on  Bankruptcy,  p.  24).  The 
differences  between  this  enactment  and  the  corresponding  English  enactment  are 
that: 

1.  It  is  only  applicable  to  traders. 

2.  The  execution  must  have  been  levied  for  not  less  than  £20;  here  the  Irish 
Bankruptcy  Act  is  less  stringent  than  the  English,  as  in  England  a  debtor 
commits  an  act  of  bankruptcy  if  execution  is  levied  against  him  for  a  less 
sum  than  £20  and  the  goods  are  sold  or  held  by  the  sheriff  for  twenty- 
one  days. 

3.  Sale  under  an  execution  is  the  sole  condition  precedent  to  the  constitution 
of  an  act  of  bankruptcy  under  par.  5;  whereas  there  is  also  a  completed 
act  of  bankruptcy  under  section  1  of  the  English  Bankruptcy  Act  of  1890 
if  the  goods  have  been  held  by  the  sheriff  for  twenty-one  days. 

By  section  21  (6)  of  the  Bankruptcy  (Ireland)  Amendment  Act  1872,  an  act  of 
bankruptcy  is  constituted  by  the  fact  "that  the  creditor  presenting  the  petition  has 
served  in  the  prescribed  manner  on  the  debtor  a  debtor's  summons  requiring  a  debtor 
to  pay  a  sum  due,  of  an  amount  of  not  less  than  twenty  pounds,  and  the  debtor  being 
a  trader  has  for  the  space  of  seven  days,  or  not  being  a  trader  has  for  the  space  of 
three  weeks,  succeeding  the  service  of  such  summons,  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same".  It  is  not  necessary  for  the  validity  of  a 
debtor's  summons  that  the  prescribed  forms  should  be  hterally  followed;  it  is  suffi- 
cient if  they  have  been  in  substance  compUed  with,  and  that  the  debtor  has  not 
been  misled  and  knew  of  the  indebtedness  alleged  against  him.  (Pim  v.  Shiel  [1910] 
2  K.  B.  399.  It.)  This  provision  is  in  pari  materia  with  par.  g.  of  section  4  (1)  of 
the  English  Act  of  1883;  but  the  Irish  enactment,  like  the  previous  English  Act 
of  1869,  makes  the  act  of  bankruptcy  consist,  not  in  non-compliance  with  a  bank- 
ruptcy notice,  but  in  non-compliance  with  a  debtor's  summons  served  by  the 
petitioning  creditor.  The  other  differences  are  that  in  England  any  creditor 
may  found  a  petition  on  an  act  of  bankruptcy  under  the  Bankruptcy  Act  1883, 
s.  4  (1)  par.  g.  whether  or  no  he  was  the  creditor  who  issued  the  bankruptcy 
notice,  and  that  although  the  judgment  has  been  paid  in  Ireland  no  one  but  the 
summoning  creditor  can  take  advantage  of  the  act  of  bankruptcy  under  section  216 ' 
of  the  Bankruptcy  (Ireland)  Amendment  Act  1872.  The  words  "sum  due"  in 
subsection  (6)  mean  "presently  payable".  A  debt  or  sum  due  means  a  debt  of 
which  payment  can  be  enforced;  and  consequently  a  debt  payable  at  a  future  date 
is  not  a  debt  due  at  law  or  in  equity  on  which  a  petition  for  adjudication  can  be 
founded  [Per  Sir  James  Bacon  in  Ex  p.  Sturt  (1871)  L.  R.  13  Eq.  309,  311]. 
In  this  respect  section  216  of  the  Bankruptcy  (Ireland)  Amendment  Act  is  in 
pari  materia  with  the  analogous  enactment  in  the  Act  of  1883,  as  under  par.  g. 
of  ss.  (1)  of  sec.  4  of  the  latter  act  a  creditor  can  only  found  a  petition  on 
a  final  judgment  in  respect  of  which  he  may  issue  execution.  Non-compUance 
with  a  debtor's  summons,  though  not  an  act  of  bankruptcy  now  in  England,  was 
constituted  such  an  act  by  the  statute  of  1869,  and  was  what  was  called  a  limited 
act  of  bankruptcy,  i.  e.,  it  was  only  available  as  an  act  of  bankruptcy  upon  which 
to  found  a  petition  to  the  particular  creditor  who  had  taken  out  the  summons; 
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and  this  is  now  the  construction  in  Ireland  as  regards  non-compliance  with  a  debtor's 
summons.  It  may  be  regarded  as  a  consequence  of  the  principle  that  no  one  but 
the  summoning  creditor  can  take  advantage  of  non-compliance  with  a  debtor's 
summons,  that  it  is  obligatory  to  prove  on  the  hearing  of  the  petition  the  act  re- 
quired to  sustain  the  petition  (In  re  Rogers  (1880)  15  Ch.  D.  207).  As  regards  the 
debtor  being  a  trader,  see  Ex  p.  Schomberg  (1875),  L.  R.  10  Ch.  172;  ex  p.  M'  George 
(1882),  20  Ch.  D.  697;  and  ex  p.  Salaman  (1882),  21  Ch.  D.  394. 

The  next  act  of  bankruptcy  is  that  defined  by  section  21  (7)  of  the  Bank- 
ruptcy (Ireland)  Amendment  Act,  1872,  as  consisting  in  the  dismissal  of  the  deb- 
tor's petition  for  arrangement  with  his  creditors.  TMs,  as  has  been  noticed,  con- 
stitutes a  marked  departure  from  the  principles  of  English  bankruptcy  law,  by 
which  an  immediate  adjudication  will  only  be  made  in  the  most  exceptional 
circumstances,  where  the  Court  has  refused  to  approve  of  a  scheme  of  arrange- 
ment with  creditors  proposed  by  a  debtor  (In  re  Flew  [1904]  1  K.  B.  278).  The 
conditions  on  which  a  petitioning  trader-debtor's  petition  for  arrangement  with 
his  creditors  will  be  dismissed,  ex.  gr.  non-attendance,  not  filing  account,  etc. 
are  set  out  in  section  353  of  the  Irish  Bankrupt  and  Insolvent  Act,  1857.  Under 
subs.  7  of  section  21  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872,  it  has  been 
held  that  where  an  adjudication  founded  on  the  presentation  of  a  petition  for  arrange- 
ment is  dismissed,  the  act  of  bankruptcy  is  complete  only  on  the  dismissal  of  the 
petition,  and  there  is  no  relation  back  to  the  day  of  its  presentation  (Merchant 
Banking  Go.  v.  Spotten  (1877)  Ir.  R.  Eq.  586).  The  next  act  of  bankruptcy,  con- 
sisting in  the  suffering  of  a  previous  term  of  imprisonment,  may  be  regarded  as 
of  no  practical  importance  since  the  abolition  of  imprisonment  for  debt  in  Ireland 
by  the  Debtors  Act  1872.  While  in  England  the  amount  of  a  good  petitioning  cre- 
ditor's debt  is  a  sum  not  less  than  £50,  in  Ireland  it  is  a  sum  not  less  than  £20. 
But,  with  this  material  exception,  there  is  no  difference  in  principle  between  the 
enactment  in  the  Irish  Act  providing  what  is  a  good  petitioning  creditor's  debt 
(Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  21),  and  the  corresponding  pro- 
vision in  English  law  (Bankruptcy  Act  1883,  s.  6).  Nor  is  there  any  difference 
between  the  rights  of  a  secured  creditor  in  the  laws  of  the  two  countries,  except 
that,  by  express  enactment,  a  secured  creditor  in  Ireland  who  has  given  an  estimate 
of  the  value  of  his  security  without  giving  it  up,  may  be  required  to  give  it  up,  on 
the  application  of  the  assignees  or  trustee,  if  he  seeks  to  prove  in  bankruptcy  for 
the  balance  of  his  debt  (Bankruptcy  (Ireland)  Amendment  Act  1872;  s.  21).  In 
England,  it  has  been  held  that  the  trustee  cannot  compel  the  petitioning  cre- 
ditor under  the  rules  in  the  Second  Schedule  to  hand  over  his  security  on  payment 
of  the  estimarted  value  (Ex  p.  Saffery  [1899]  2  Q.  B.  549;  Williams  on  Bankruptcy, 
p.  46). 

Vesting  of  estate  in  Official  Assignee.  The  real  and  personal  estate  and  effects 
of  a  bankrupt  in  Ireland  vests  exclusively  in  the  Official  Assignee  on  the  grant- 
ing of  the  petition  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  60),  tiU,  after  ad- 
judication, a  trustee  is  appointed  by  special  resolution  at  a  general  meeting  of  cre- 
ditors, when  the  Court,  in  its  discretion,  gives  the  trustee  a  certificate  declaring 
him  to  be  the  bankrupt's  trustee.  On  the  granting  of  this  certificate  all  the 
estate,  both  real  and  personal,  of  the  bankrupt  is  divested  out  of  the  Official 
Assignees  and  is  vested  in  the  trustee  (The  Bankruptcy  (Ireland)  Amendment 
Act  1872,  s.  91) .  Though  the  Official  Assignee  is  the  sole  interim  receiver  of  the 
debtor's  effects  from  the  date  of  the  presentation  of  the  petition  to  that  of  the 
appointment  of  the  trustee,  he  may  act  with  assignees  chosen  by  a  major  part 
in  value  of  the  creditors  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  265).  There 
is  nothing  to  correspond  to  assignees  chosen  by  the  creditors,  who  act  with  the 
Official  ^signee  as  interim  receivers,  in  English  bankruptcy  law. 

Administration  of  estate.  The  bankrupt's  estate  is  wound  up  in  Ireland  by 
the  trustee  in  conjunction  with  a  committee  of  inspection  appointed  by  reso- 
lution at  a  first  meeting  of  creditors.  The  committee  of  inspection  must  not  exceed 
five  in  number,  and  must  either  consist  of  creditors  qualified  to  vote,  or  else  of  per- 
sons authorized  by  persons  qualified  to  vote  (Bankruptcy  (Ireland)  Amendment 
Act  1872,  ss.  87 — 121].  The  trustee  of  the  property  of  the  bankrupt  may  be  re- 
quired to  give  security.  Upon  the  granting  of  the  certificate  of  the  trustee's  appoint- 
ment, the  bankrupt,  under  pain  of  punishment  for  contempt  of  court  or  other 
punishment,  must  generally  do  all  such  things  and  acts  in  relation  to  his  pro- 
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perty  and  its  distribution  among  his  creditors  as  may  reasonably  be  required 
either  by  the  trustee,  or  by  the  rules  or  special  order  of  Court.  The  conduct  of  the 
administration  of  the  property  of  the  bankrupt  by  the  trustee  and  committee  of 
inspection  is  subject  to  any  directions  that  may  be  given  by  resolution  of  the  cre- 
ditors at  any  general  meeting.  The  trustee  must  call  a  meeting  of  the  committee 
of  inspection  once  at  least  every  three  months,  when  they  shall  audit  his  accounts, 
and  determine  what  dividend  is  to  be  paid.  The  trustee  may  also  summon  special 
meetings  of  the  committee  of  inspection,  and  general  meetings  of  the  creditors. 
The  bankrupt  may  be  required  to  give  an  inventory  of  his  property,  a  list  of  his 
creditors  and  debtors,  and  to  attend  meetings  of  the  creditors,  and  to  wait  upon  the 
trustee. 

Arrangements.  As  to  arrangements  under  the  control  of  the  Court  see  the  Irish 
Bankrupt  and  Insolvent  Act  1857;  ss.  343 — 357.  The  conditions  under  which  a  certi- 
ficate in  arrangement  cases  may  be  obtained  in  Ireland  are  more  restricted  than 
those  under  which  the  Court  will  attach  its  seal  to  an  instrument  of  composition 
in  England.  Again,  in  Ireland  the  certificate  in  arrangement  cases  operates  ab- 
solutely as  a  certificate  of  conformity  under  a  bankruptcy  but  this  proposition  is  sub- 
ject to  some  limitation  as  regards  compositions  in  England ,  at  least  according  to 
cases  decided  under  the  Act  of  1869,  which  appear  still  to  be  relevant  [Williams 
on  Bankruptcy,  p.  82]. 

Adjudication  of  Bankruptcy.  An  order  of  adjudication  may  be  annulled  by 
the  acceptance  by  the  trustee  of  a  composition  offered  by  the  bankrupt  (The 
Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  226),  but  if  the  bankrupt  has  con- 
cealed the  fact  that  he  was  entitled  to  property,  the  order  to  annul  the  bank- 
ruptcy will  be  annulled,  and  creditors,  including  the  mortgagees,  who  have  com- 
promised their  claims  wiU  be  remitted  to  their  original  rights  (Sa;.  p.  Jarvis  (1879) 
10  Ch.  D.  179).  Adjudication  has  a  more  limited  effect  in  Irish  bankruptcy  law 
than  in  that  of  England,  as  in  Ireland  the  real  and  personal  estate  of  the  bank- 
rupt only  vests  in  the  trustee  by  virtue  of  the  Court  giving  him  a  certificate, 
whereas  in  England  the  real  property  of  the  bankrupt  vests  in  the  trustee  on  ad- 
judication (Williams  on  Bankruptcy,  p.  83).  Again  adjudication  against  a  prisoner 
for  debt  has  relation  back  to  the  date  of  his  commitment  or  detention,  as  the  case 
may  be,  in  Ireland  (The  Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  23),  a  pro- 
vision which,  since  the  abolition  of  imprisonment  for  debt  by  the  Debtors  Act  1872, 
would  seem  likely  to  be  abrogated  by  desuetude.  The  period  of  relation  back  in  Ire- 
land is  for  six  months,  while  in  England  it  is  for  three  months.  There  seems  to  be  no 
enactment  in  the  Irish  legislation  limiting  the  period  of  relation,  but  decisions  cited 
on  the  construction  of  s.  328  of  the  Irish  Bankrupt  and  Insolvent  Act,  1857,  make 
it  clear  that  the  period  of  relation  is  six  months  in  Ireland,  as  it  was  in  the  Act 
of  1869  in  England  (Williams  on  Bankruptcy,  p.  490;  Kisbey  on  the  Law  and 
Practice  of  Bankruptcy  in  Ireland,  pp.  326,  391). 

Control  over  Person  and  Property  of  Debtor.  See  the  Irish  Bankrupt  and  In- 
solvent Act,  1857,  s.  124,  125  (as  to  Control  over  Person);  as  to  Power  of  Court  in 
relation  to  Property:  The  Bankruptcy  (Ireland)  Amendment  Act,  1872,  ss. 
50 — 55;  The  Irish  Bankrupt  and  Insolvent  Act  1857;  ss.  308 — 328.  There  seems 
no  substantial  difference  between  English  bankruptcy  law  and  the  Irish  law  as 
far  as  the  control  of  the  Court  over  the  person  of  the  debtor  is  concerned.  The 
powers  of  the  Court  in  Ireland  as  to  discovery  of  the  debtor's  property,  and  re- 
direction of  the  debtor's  letters,  appear  virtually  identical  with  the  powers  con- 
ferred on  the  Court  by  the  principal  English  Act  of  1883. 

Discharge  of  Bankrupt.  (Certificate  of  Conformity.)  See  the  Bankruptcy  (Ire- 
land) Amendment  Act  1872,  ss.  56—60;  72;  Form  of;  Schedule  B:  Irish  Bankrupt 
and  Insolvent  Act  1857;  ss.  138—148:  Rules  of  Court;  8,  234—240.  In  Ireland  a 
certificate  of  conformity  corresponds  to  the  order  of  discharge  in  English  law. 
The  conditions  under  which  a  certificate  of  conformity  can  be  obtained  in  Ireland 
are  generally  less  restricted  and  stringent  than  those  under  which  an  order  of  dis- 
charge can  be  obtained  in  England,  but  in  Ireland  a  certificate  of  conformity  may  be 
withheld  or  suspended  on  the  mere  ground  that  a  prosecution  has  been  commenced 
against  the  bankrupt  in  pursuance  of  the  provisions  relating  to  the  punishment 
of  fraudulent  debtors  contained  in  the  Debtors  Act  (Ireland)  1872.  According  to 
the  English  Bankruptcy  Act  1890,  s.  8,  the  Court  will  (inter  alia)  only  refuse  or 
suspend  the  bankrupt's  discharge  when  he  has  been  not  only  indicted  but  also  con- 
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victed  of  any  misdemeanour  under  the  Debtors  Act,  1869,  or  the  principal  Act, 
or  of  any  other  misdemeanour  connected  with  his  bankruptcy,  or  of  any  felony 
connected  with  his  bankruptcy.  A  certificate  under  the  Irish  Bankrupt  Act  was 
held  to  be  a  discharge  as  well  of  those  debts  due  from  the  bankrupt  in  England  or  Scot- 
land as  of  those  in  Ireland  [See  the  Irish  case  of  Rogers  v.  Love,  referred  to  in  jfer- 
gusonv. Spencer  (1840),  1  M.  &  G.  987,  1001;  Story,  Conflict  of  Laws,  ss.  355,  342, 
348,  350,  5th  ed.].  A  bankrupt  may  apply  for  a  certificate  of  conformity  either 

1.  After  passing  his  final  examination  in  a  bankruptcy  held  before  the  Court. 

2.  At  the  close  of  a  bankruptcy  wound  up  by  a  trustee  and  committee  of  inspec- 
tion; or 

3.  During  the  continuance  of  a  bankruptcy  of  the  latter  kind  with  the  assent  of 
the  creditors  testified  by  a  special  resolution. 

In  case  1.  the  application  wiU  be  successful  if  either  the  bankrupt  has  paid 
a  dividend  of  ten  shiUmgs  in  the  pound,  or  if  he  cannot  justly  be  held  responsible 
for  his  failure  to  do  so.  In  cases  2.  und  3.  the  bankrupt's  application  for  a  certi- 
ficate of  conformity  will  be  successful  if: 

a)  He  has  either  paid  a  dividend  of  ten  shillings  in  the  pound,  or  has 
only  been  prevented  from  doing  so  through  the  negUgence  or  fraud  of 
his    trustee; 

b)  His  creditors  pass  a  special  resolution  to  the  effect  that  they  desire 
that  the  bankrupt  should  be  granted  a  certificate  of  conformity  although 
he  has  not  paid  a  dividend  of  ten  shillings  in  the  pound,  because  his 
failure  to  do  so  has  arisen  from  circumstances  for  which  he  cannot  be 
held  responsible. 

On  the  other  hand,  the  Court  will  suspend  or  withhold  a  certificate  of  con- 
formity when 

1.  Criminal  proceedings  under  the  Debtors  Act  (Ireland)  1872  have  been  in- 
stituted against  the  bankrupt. 

2.  The  bankrupt  has  failed  to  make  a  fuU  discovery  and  disclosure  of  his 
property  and  effects  or  has  made  default  in  giving  up  his  property. 

Although  the  contingencies  on  which  a  certificate  of  conformity  will  be  with- 
held or  suspended  in  Ireland  do  not  comprise  all  the  contiagencies  on  which  a  bank- 
ruptcy Court  in  England  will  refuse  to  discharge  a  bankrupt,  the  effect  of  judicial 
construction  of  section  56  of  the  Bankruptcy  (Ireland)  Amendment  Act  has  been 
to  assimilate  the  two  enactments.  Thus,  though  the  Irish  enactment,  unlike  the 
English  enactment,  does  not  expressly  render  the  neglect  of  the  bankrupt  to  keep 
usual  and  proper  books  of  account  for  three  years  preceding  his  bankruptcy  a 
condition  of  not  releasing  the  bankrupt  from  his  liabilities ;  yet,  in  Ireland,  imper- 
fectly kept  books  will  be  taken  into  account  upon  application  by  traders  for  a 
certificate  of  conformity,  the  words  of  the  certificate  being  "having  regard  to 
the  conformity  of  the  bankrupt  to  the  law  of  bankruptcy  and  to  his  conduct 
as  a  trader".  It  would  perhaps  be  not  legitimate  to  infer  that,  although  the 
bankrupt's  unjustifiable  extravagance  in  living  and  gambling  is  not  expressly 
rendered  a  condition  for  refusing  to  release  a  debtor  from  his  liabilities  by  the  Irish 
law,  that  therefore  the  latter  is  less  stringent  than  Engish  bankruptcy  law,  as  even 
trading  without  capital,  without  any  charge  of  dishonesty  or  concealment,  consti- 
tutes a  ground  for  the  suspension  of  a  certificate  of  conformity  in  Ireland  (^e  M, 
Neillage,  3  I.  L.  J.  R.  588). 

It  appears  to  constitute  the  only  difference  between  the  effect  of  a  certifi- 
cate of  conformity  under  s.  58  of  the  Bankruptcy  (Ireland)  Amendment  Act  1872, 
and  the  effect  of  an  order  of  discharge  under  s.  30  of  the  English  Act  of  1883  and 
s.  10  of  the  Act  of  1890,  that  a  certificate  of  conformity  under  the  former  Act 
releases  a  debtor  from  liability  under  a  judgment  against  him  iti  an  action  for  seduc- 
tion, or  under  an  affiliation  order,  or  under  a  judgment  against  him  as  a  co-respondent 
in  a  matrimonial  cause.  In  England,  an  order  of  discharge,  by  express  enactment, 
does  not  release  a  bankrupt  from  any  habilities  of  the  above  nature,  though  the 
Court  has,  by  the  terms  of  the  enactment,  a  discretionary  power  of  releasing  the 
bankrupt  conditionally  from  such  habilities  (Bankruptcy  Act  1890,  s.  10). 

Disqualifications  of  Bankrupt.  As  to  disqualifications  of  bankruptcy  see  the 
Debtors  Act  (Ireland)  1872,  s.  20,  and  The  Bankruptcy  (Ireland)  Amendment  Act, 
1872,  ss.  40 — 44.  Mayors,  aldermen,  and  town  councillors  are  disqualified  from 
acting   either   by  being  declared  bankrupt  or  by  having  arranged  or  compounded 


774  IRELAND:  BANKRUPTCY. 

with  their  creditors.  A  town  commissioner  acting  under  the  Towns  Improvement 
and  Commissioners  Clauses  Acts  is  not  disqualified  from  acting  by  being  declared  a 
bankrupt  in  Ireland.  Privilege  of  Parliament  does  not  prevent  an  adjudication  in 
bankruptcy.  By  s.  41  of  the  Bankruptcy  (Ireland)  Amendment  Act  1872,  a  member 
of  the  House  of  Commons  who  is  adjudged  bankrupt  is  incapable  of  sitting  and 
voting  for  a  year  from  the  date  of  the  order  of  adjudication;  but  this  provision 
is  extended  by  section  32  (an  enactment  that  applies  to  all  parts  of  the  United 
Kingdom)  of  the  Bankruptcy  Act  1883,  which  renders  a  person  who  has  been 
adjudged  bankrupt  incapable  from  being  elected  to  or  sitting  or  voting  in  the 
House  of  Commons,  at  least  till  he  has  procured  his  discharge  or  certificate  of 
conformity.  On  a  certificate  of  a  Bankruptcy  Court  in  Ireland  being  presented  to 
the  Speaker,  the  seat  of  the  member  certified  to  have  been  adjudged  bankrupt  be- 
comes vacant.  In  the  ensuing  recess,  the  Speaker  issues  a  new  writ  in  the  room  of 
the  member  whose  seat  has  so  become  vacant.  The  enactment  of  the  English 
Bankruptcy  Act  of  1883,  which  applies  to  aU  parts  of  the  United  Kingdom,  impHcitly 
prohibits  a  debtor  in  Ireland  who  has  been  adjudged  bankrupt  from  sittiag  or  vo- 
ting in  the  House  of  Lords,  or  from  being  elected  as  an  Irish  representative  peer. 
This  enactment  also  prevents  a  debtor  who  has  been  adjudged  bankrupt  in  Ire- 
land from: 

1.  Being  appointed  or  acting  as  a  justice  of  the  peace. 

2.  Being  elected  to  or  holding  the  office  of  mayor,  alderman,  or  councillor;  and 

3.  From  being  elected  to  or  holding  or  exercising  the  office  of  guardian  of 
the  poor. 

V.    Proof  of  Debts  and  Administration  of  Property. 

Proof  of  Debts.  As  regards  the  description  of  debts  provable  in  bankruptcy, 
the  material  difference  between  the  Irish  and  English  bankruptcy  law  is  that  under 
s.  46  of  the  Bankruptcy  (Ireland)  Amendment  Act  of  1872,  unliquidated  or  un- 
certain claims  arising  from  contract  are  not  provable  unless  the  breach  of  con- 
tract occurs  before  adjudication.  By  the  37th  section  of  the  principal  Act  of  1883, 
a  claim  for  unliquidated  damages  is  provable  in  England,  according  to  the 
authoritative  opinion  of  Vaughan  Williams,  L.  J.,  whether  the  breach  has  or  has 
not  or  could  not  have  occurred  before  the  discharge  of  the  debtor  (Williams  on 
Bankruptcy;  p.  129).  The  enactment  (s.  46)  in  the  Irish  Bankruptcy  Act  of  1872 
is  copied  from  s.  153  of  the  English  Bankruptcy  Act  of  1861,  and  according  to  a 
weighty  opinion,  the  effect  of  the  latter  enactment  is  that  a  claim  for  unliquidated 
damages  arising  from  contract  was  not  provable  in  bankruptcy  unless  and  until  the 
damages  had  been  assessed  (Williams  on  Bankruptcy;  p.  129).  But  all  that  seems 
necessary  to  render  such  a  claim  provable  under  section  46  of  the  Irish  Act  of 
1872  is  that  a  breach  of  contract  should  have  occurred  (Kisbey's  Law  and  Practice 
of  Bankruptcy  in  Ireland,  p.  152).  In  concluding  whether  or  not  a  debt  is  provable 
in  Ireland  when  it  is  provable  by  the  present  law  in  England,  it  must  be  re- 
membered that  two  distinct  and  independent  tendencies  determine  the  question. 
The  first  is  that  while  the  Irish  bankruptcy  law  is  indubitably  modeUedfon 
English  bankruptcy  law  as  it  was  in  force  at  the  time,  the  principal  English  Act 
of  1883  was  passed  subsequently  to  the  last  statute  —  i.  e.  that  of  1872  —  de- 
claring the  substantive  and  general  law  of  bankruptcy  in  Ireland.  Another  ten- 
dency that  has  a  determining  influence  on  the  question  whether  a  debt  provable  by 
the  present  law  in  England  is  provable  in  Ireland  is  that  since  1827  a  distinct  ten- 
dency to  admit  unliquidated  claims  in  proof  in  bankruptcy  proceedings  is  dis- 
cernible; and  in  some  respects  even  the  Irish  Act  of  1857  has,  even  where  not 
amended,  shewn  itself  sufficiently  elastic  to  reflect  the  continuous  tendencies  of 
the  substantive  law  of  bankruptcy  in  England. 

As  regards  the  provision  that  where  there  are  mutual  credits  and  set-off, 
only  the  balance  of  the  account  can  be  either  claimed  or  paid  in  bankruptcy, 
there  can  be  no  doubt  that  the  right  of  set-off  is  more  restricted  in  Irish  than 
in  English  bankruptcy  law,  as  the  latter  extends  the  right  of  set-off  to  "mutual 
dealings"  (Bankruptcy  Act  1883,  s.  38;  Irish  Bankrupt  and  Insolvent  Act  1857, 
s.  25,  Kisbey's  Law  and  Practice  of  Bankruptcy  in  Ireland;  p.  324).  The  pro- 
vision that  a  person  who  has  given  credit  to  a  debtor  is  not  entitled  to  the  right 
of  set-off  after  notice  of  an  act  of  bankruptcy  is  the  same  in  principle  in  both 
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countries,  notwithstanding  the  absurd  omission  of  the  proviso  that  the  act  of 
bankruptcy  must  be  one  that  is  available  against  the  debtor  in  s.  251  of  the  Irish 
Bankrupt  and  Insolvent  Act  1857.  But  it  must  be  remembered  that  an  act  of 
bankruptcy  remains  available  against  a  debtor  for  six  months  in  Ireland,  and  not 
merely  three  months  as  in  England  (Kisbey's  Law  and  Practice  of  Bankruptcy  in 
Ireland;  p.  326:  Bankruptcy  Act  1883;  s.  6).  The  following  sections  of  the  Irish 
Bankrupt  and  Insolvent  Act  1857,  and  of  the  Bankruptcy  (Ireland)  Amendment 
Act  1872,  confer  the  right  to  prove  for  debts  or  liabilities  of  special  character. 
Section  45  (1872).  For  unpaid  instalments  of  a  debt  which  the  debtor  shall  have 
contracted  to  pay  by  instalments.  Section  46  (1872).  For  unliquidated  damages 
by  reason  of  any  contract.  Section  47  (1872).  For  premiums  on  policies  of  in- 
surance or  other  periodical  sums  which  the  debtor  was  bound  to  pay  or  to  in- 
demnify the  creditor  against  paying.  Section  48  (1872).  In  respect  of  distinct 
contracts  by  the  bankrupt  as  member  of  two  or  more  firms  or  as  a  sole  contractor 
or  member  of  a  firm.  Section  49  (1872).  For  parochial  and  local  rates  and  income 
tax,  to  be  paid  in  priority.  Section  249  (1857).  For  wages  or  salary  of  servants 
or  clerks.  See  Preferential  Payments  in  Bankruptcy  (Ireland)  Act  1889,  The  pro- 
visions of  s.  4  of  this  Act  are  in  the  ipsissima  verba  of  section  1  of  the  English  Act, 
except  that,  in  the  Irish  Act,  the  liability  to  pay  debts  in  full  for  a  preceding 
period  accrues  at  the  date  of  the  order  of  adjudication.  In  the  English  Act,  the 
relation  back  dates  from  the  date  of  the  receiving  order.  The  rule  as  to  priority 
is  more  restricted  in  Ireland  than  in  England;  as,  in  England,  the  enactment  of  1888 
has  been  construed  so  as  to  give  the  servant  wages  for  four  months  from  the  date 
of  the  presentation  of  the  petition  when  the  Official  Receiver  may  act  as  interim 
receiver,  though  the  receiving  order  may  not  actually  be  made  till  long  after. 
(Williams  on  Bankruptcy,  p.  166).  Section  252  (1857).  For  debts  due  but  not  payable 
at  the  time  of  the  bankruptcy.  Section  253  (1857).  By  sureties  after  paying  debts 
secured  by  them  before  the  petition  in  bankruptcy.  Section  254  (1857).  By 
obligees  in  bottomry  bonds,  and  insurers  on  ships  or  goods.  Section  255  (1857). 
By  annuity  creditors  of  the  bankrupt  for  the  value  of  the  annuity.  Section  257 
(1857).  For  the  value  of  a  debt  payable  on  a  contingency.  Section  259  (1857).  By 
owner  of  goods  pledged  by  the  bankrupt  agent  of  such  owner.  Section  260  (1857). 
For  interest  upon  debts  provable.  Section  261  (1857).  For  costs  of  judgment  ob- 
tained before  the  bankruptcy. 

Power  of  landlord  to  distrain  for  Rent.  See  Preferential  Payments  in  Bank- 
ruptcy (Ireland)  Act  1889,  s.  4,  ss.  4;  The  Bankruptcy  (Ireland)  Amendment  Act, 
1872,  sect.  68;  Irish  Bankrupt  and  Insolvent  Act  1857,  sections  270,  321.  There 
is  now  no  material  difference  between  Irish  and  English  bankruptcy  law  on  this 
subject,  though  in  Ireland  a  distress  made  after  an  act  of  bankruptcy  is  not  available 
for  more  than  six  months'  rent  accrued  prior  to  the  day  of  the  filing  of  the  petition; 
and  twelve  months  was  the  period  limited  by  the  principal  English  Act.  But  the 
law  in  England  in  this  respect  was  altered  by  the  Bankruptcy  Act,  1890,  s.  28. 

Property  available  for  payment  ol  debts.  Relation  back  of  the  trustee's  title 
in  Ireland  differs  from  relation  in  the  law  of  England  both  in  the  period  limited 
(six  and  not  three  months),  and  in  the  date  from  which  it  is  reckoned  (the  date  of 
the  actual  adjudication  and  not  the  date  of  the  presentation  of  the  petition) 
(Kisbey's  Law  and  Pratice  of  Bankruptcy  in  Ireland,  pp.  326,  391.  The  Bankruptcy 
(Ireland)  Amendment  Act  1872,  s.  23;  and  cf.  The  Bankruptcy  Act  1883,  s.  43.) 
The  Irish  bankruptcy  law  contains  no  express  enactment  that  property  held  by  the 
bankrupt  on  trust  for  any  other  person  shall  not  pass  to  the  trustee,  and  in  this 
respect,  exhibits  a  material  variance  from  the  English  Act  which  contains  the  ex- 
ception (Bankruptcy  Act  1883;  s.  44).  But  property  held  in  trust  by  the  bankrupt 
has  always  been  held  not  to  pass  to  the  trustee  when  it  is  the  case  of  either  an 
express  trust  or  trust  virtute  officii  (Winch  v.  Keday,  1  T.  R.  619;  Gopeman  v. 
OcMant,  1  P.  Wms.  314).  Very  difficult  questions  may  arise,  even  under  the  English 
Act  of  1883,  with  regard  to  specific  appropriations,  though  by  s.  44,  the  Act  enacts 
that  property  held  by  the  bankrupt  on  trust  for  any  other  person  shall  not  pass 
to  the  trustee  (Williams  on  Bankruptcy,  p.  200.)  There  may  be  cases  where  specific 
appropriations,  not  amounting  to  trusts  or  equitable  interests,  pass  to  the  trustee 
in  England.  The  value  of  "the  excepted  property",  which  is  not  liable  to  be  sold  or 
disposed  of  in  the  bankruptcy,  consisting  of  the  bankrupt's  furniture,  tools  of  his 
trade  etc.,  is  the  same  in  Irish  as  in  English  bankruptcy  law,  viz  £  20.   The  ano- 


776  IRELAND:  BANKRUPTCY. 

maly  that  occurs  by  English  bankruptcy  law,  when  the  sheriff  sells  under  an 
execution  all  the  execution  debtor's  property  and  is  only  required  to  reserve  tools  etc. 
up  to  the  value  of  £5  under  8  &  9  Vict.  c.  127,  s.  8,  although  by  section  44  (2)  of 
the  Bankruptcy  Act  1883  the  tools  etc.  of  a  bankrupt  to  the  value  of  £20  are 
excepted  from  the  property  passing  to  the  trustee,  cannot  occur  in  Ireland.  By 
section  298  of  the  Irish  Bankruptcy  and  Insolvent  Act  1857,  the  excepted  articles 
"shall  not  be  subject  to  be  taken  in  execution  at  the  suit  of  any  creditor  entitled 
to  prove  under  the  bankruptcy".  The  anomaly  is  thus  completely  avoided.  The 
Irish  enactment  also  contains  other  safeguards,  ex.  gr.  the  taking  of  an  inventory 
of  the  excepted  articles  etc.,  which  are  not  found  in  the  Bankruptcy  Act  1883. 

Realization  of  Property.  On  this  subject  the  material  variance  between  the 
Irish  and  English  bankruptcy  law  appears  to  be  that  by  the  former  the  trustee 
may  disclaim  a  lease  without  the  leave  of  the  Court.  By  one  of  the  vesting  sections 
of  the  Irish  Bankrupt  and  Insolvent  Act  1857,  i.  e.  s.  271,  even  the  assignees  may 
disclaim  a  lease  without  the  leave  of  the  Court,  though  on  the  application  of  a 
person  entitled,  the  Court  may  order  them  to  elect. 

Distribution  of  Dividends.  See  the  Trustee  Clauses  of  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872,  s.  107  et  seq.,  Irish  Bankrupt  and  Insolvent  Act  1857, 
s.  289  et  seq.  Rules  of  Court,  153,  154,  155,  210  et  seq.  By  the  Trustee  Clauses  of 
the  Irish  Act  of  1872,  a  trustee  is  not  bound  to  declare  a  dividend  for  six  months 
(and  not  four  months  as  by  s.  58  of  the  Bankruptcy  Act  of  1883),  though,  at  the 
expiration  of  that  period,  he  must  summon  a  meeting  of  the  creditors,  and  explain 
to  them  his  reasons  for  not  declaring  the  same,  a  requisition  that  corresponds  to 
that  in  the  English  Act.  A  final  dividend  must  be  declared  in  Ireland  within  eighteen 
months.  The  exact  amount  of  the  allowance  made  by  the  Court  to  a  bankrupt  who 
has  obtained  his  certificate  of  conformity  is  fixed  by  section  303  of  the  Irish  Bank- 
rupt and  Insolvent  Act,  1857  at  5  p.  c.  and  not  exceeding  £400  as  soon  as  10s. 
is  paid  in  the  pound;  7V2  per  cent,  and  not  exceeding  £500  it  12/6  d.,  etc.  No  action 
can  be  brought  against  the  trustee  for  dividends ;  the  bankrupt  is  entitled  to  any 
surplus  remaining  after  payment  of  his  creditors,  and  a  creditor  who  has  not 
proved  his  debt  before  the  declaration  of  a  dividend  is  entitled  to  be  paid  any 
dividend  he  may  have  failed  to  receive  out  of  moneys  in  the  hands  of  the  trustee, 
but  not  so  as  to  disturb  any  dividend  already  declared.  By  the  Irish  Rules  of 
Court,  No.  260,  in  every  adjudication  against  partners,  the  Official  Assignee  must 
keep  distinct  accounts  of  the  joint  and  separate  estates;  but  on  the  subject  of  the 
distribution  of  property  and  the  payment  of  joint  and  separate  dividends,  the  Irish 
bankruptcy  law  does  not  contain  any  express  enactment  analogous  to  section  59 
(1)  of  the  Bankruptcy  Act  1883,  that  the  creditors  of  the  joint  estate  shall  not 
receive  any  dividend  out  of  the  separate  property  of  a  partner  until  aU  the  sepa- 
rate creditors  have  been  paid  in  full.  But  by  the  Irish  Rules  of  Court,  No.  93,  it 
is  provided  that  the  separate  estate  shall  be  applied  in  the  first  instance  to  the 
satisfaction  of  the  debts  of  the  separate  creditors. 

VI.  Official  Assignees. 

The  Official  Assignees  are  appointed  by  the  Lord  Chancellor  of  Ireland.  They 
must  not  be  merchants,  brokers,  or  accountants,  and  must  give  security  (Irish 
Bankrupt  and  Insolvent  Act  1857,  s.  59).  The  general  duties  of  Official  Assignees 
are  to  be  assignees  of  each  bankrupt's  estate  and  effects,  and  to  possess  and  to 
receive  the  real  and  personal  estate  and  effects  of  every  bankrupt,  and  the  in- 
come and  proceeds  thereof  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  -60).  The 
duties  of  an  Official  Assignee  in  Ireland  correspond  generally  to  the  duties  of  the 
Official  Receiver  in  England.  Both  possess  and  receive  the  bankrupt's  estate  alone. 
Both  may  act  as  trustee  on  release  of  the  trustee.  But  the  Official  Assignee  in  Ire- 
land may  be  required  to  act  with  the  creditors'  assignee,  and  does  not  preside  as 
Chairman  at  the  first  general  meeting  of  the  creditors.  In  both  these  respects  the 
position  of  the  Official  Assignee  in  Ireland  is  differentiated  from  that  of  the  Official 
Receiver  in  England.  The  Report  of  the  Official  Assignee  in  Ireland  (Rules  of  Court; 
No.  233),  apparently  does  not  extend  to  a  definite  recommendation  for  the  pro- 
secution of  the  debtor,  while  in  England  the  Official  Receiver  has  a  power,  con- 
ferred on  him  by  express  enactment  (Bankruptcy  Act,  1883,  s.  69  (1)),  of  reporting 
to  the  Court  whether  there  are  reasonable  grounds  for  believing  that  the  debtor 
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has  committed  a  misdemeanour  under  the  Debtors  Act  1869.  The  Official  Assignee 
in  Ireland  is,  however,  bound  to  report  to  the  Court  how  far  the  bankrupt  has  per- 
formed the  duties  imposed  upon  him  by  the  statute. 

VII.  Trustees  in  Bankruptcy. 

As  to  the  remuneration  of  a  trustee  see  the  Trustee  Clauses  of  the  Bank- 
ruptcy (Ireland)  Amendment  Act  1872,  s.  103;  Rules  of  Court  201.  If  a  trustee 
is  a  solicitor,  he  is  entitled  to  remuneration,  including  charges  for  professional 
services.  At  the  termination  of  the  trusteeship,  the  creditors  may,  though  they 
are  not  bound  to,  award  the  trustee  remuneration.  But  if  they  do  not  the  trustee 
is  allowed  his  "proper  expenses"  out  of  the  bankrupt's  estate  by  the  Chief  Registrar. 
There  is  no  rate  or  scale  of  remuneration  fixed  either  by  the  Acts  or  rules  in  Ireland 
(The  Bankruptcy  (Ireland)  Amendment  Act  1872,  Trustee  Clauses;  s.  88,  ss.  2; 
s.  103;  Rules  194).  In  this  last  respect  Irish  bankruptcy  law  differs  from  English 
bankruptcy  law.  As  to  costs,  cf.  Irish  Bankruptcy  and  Insolvent  Act  1857,  s.  51. 
As  to  Receipt,  Payment,  Accounts,  Audit;  cf.  ss.  286 — 291;  Rules  of  Court  76. 
As  to  release  of  trustee;  Trustee  Clauses  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act  1872,  s.  116,  Rules  of  Court,  201,  228.  As  to  the  official  name  of 
the  trustee,  cf.  Trustee  Clauses  of  the  Bankruptcy  (Ireland)  Amendment  Act  1872, 
s.  121,  ss.  6.  As  to  the  appointment  and  removal  of  the  trustee  cf.  The  Bank- 
ruptcy (Ireland)  Amendment  Act  1872,  s.  88  ss.  2  (appointment  by  resolution  at 
first  meeting  of  creditors),  s.  90  (Order)  s.  91  (vesting  section).  Trustee  Clauses, 
s.  121  (joint  trustees;  cf.  English  Bankruptcy  Act,  1883,  s.  84);  irregularity  in 
appointment,  waiver  of:  cf.  The  Bankruptcy  (Ireland)  Amendment  Act,  1872, 
s.  121,  ss.  13;  Rules  of  Court  192;  provision  for  appointment  of  new  trustee  in 
place  of  a  trustee  adjudged  bankrupt.  The  Bankruptcy  (Ireland)  Amendment  Act 
1872,  s.  121.  As  to  the  removal  and  release  of  a  trustee;  Rules  of  Court  200,  201 
et  seq.  There  is  no  limitation  to  the  voting  power  of  a  trustee  in  the  Irish  Bankruptcy 
Acts  and  Rules  of  Court  similar  to  that  contained  in  s.  88  of  the  principal  English 
Bankruptcy  Act  of  1883.  As  to  Control  over  Trustee;  cf.  Rules  of  Court,  219 — 231. 
In  Ireland  the  Chief  Registrar  is  the  Comptroller  of  trustees  and  of  the  books  and 
accounts  to  be  kept  by  trustees.  This  constitutes  a  material  variance  from  English 
bankruptcy  law,  as  in  England  the  Board  of  Trade  exercises  control  over  trustees 
(Bankruptcy  Act  1883,  s.  91). 

VIII.  Constitution,  Procedure  and  Powers  of  Court. 

Till  1897,  there  was  an  independent  Court  of  Bankruptcy  in  Ireland  con- 
stituted under  s.  4  of  the  Irish  Bankrupt  and  Insolvent  Act  1857,  but  by  the 
Supreme  Court  of  Judicature  (Ireland)  (No.  2)  Act,  1897,  the  Court  of  Bankruptcy 
in  Ireland  was  consolidated  with  the  Supreme  Court.  By  section  4  (1)  of  this 
Act  it  was  enacted  that  all  causes  and  matters  in  bankruptcy  shaU  be  ordinarily 
disposed  of  by  or  under  the  direction  of  one  of  the  judges  of  the  King's  Bench  Di- 
vision, who  is  invested  with  the  jurisdiction  and  authority  previously  exercised 
by  the  judges  of  the  Court  of  Bankruptcy.  Appeals  lie,  as  formerly,  to  the  Court 
of  Appeal  in  Chancery,  under  section  29  of  the  Irish  Bankrupt  and  Insolvent  Act 
1857.  The  Local  Bankruptcy  (Ireland)  Act,  1888,  conferred  a  power  on  the  executive 
to  establish  local  Bankruptcy  Courts  by  Order  in  Council.  The  extent  of  the  juris- 
diction is  determined  on  the  principle  of  the  debtor's  residence,  without  regard  to 
the  amount  involved.  This  Act  established  at  once  local  Bankruptcy  Courts  at 
Cork  and  Belfast  to  be  presided  over  by  the  Recorders  of  those  towns.  As  to  juris- 
diction in  chambers  in  bankruptcy  see  s.  4  (6)  of  the  Supreme  Court  of  Judicature 
(Ireland)  (No.  2)  Act  1897.  There  may  be  some  doubt  whether  a  judgment  debtor's 
summons  is  bankruptcy  business  in  Ireland,  as  it  was  decided  in  In  re  Marquess 
8  I.  L.  J.  R.  77,  that  it  is  not  to  be  taken  that  the  interpretation  clause  of  the  Debtors 
Act,  1872,  is  incorporated  with  the  Bankrupt  Act  by  any  express  word.  As  to 
General  Powers  of  the  Bankruptcy  Court  in  Ireland  see  section  24  of  the  Irish 
Bankrupt  and  Insolvent  Act  1857;  the  Bankruptcy  (Ireland)  Amendment  Act  1872 
s.  66.  By  the  Act  of  1857,  the  condition  necessary  to  enable  the  Court  of  Bank- 
ruptcy to  adjudicate  in  the  case  of  a  stranger  to  the  bankruptcy  was  that  he  should 
submit  to  the  jurisdiction.  Under  the  66th  section  of  the  Act  of  1872,  a  new  con- 
dition is  introduced,  namely,  that  the  decision  shaU  be  one  required  for  the  distri- 
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bution  of  the  property.  The  Act  of  1857  looked  to  the  persons  between  whom,  and 
the  Act  of  1872  to  the  subject-matter  in  respect  of  which,  the  controversy  arose. 
The  Irish  Bankruptcy  C!ourts  have  exclusive  jurisdiction  over  traders  trading  ex- 
clusively in  Ireland  (The  Irish  Bankruptcy  and  Insolvency  Act  1857,  s.  31).  A 
foreign  creditor,  residing  out  of  the  jurisdiction  of  the  Court  of  Bankruptcy,  by 
proving  a  debt  in  a  bankruptcy  or  Uquidation,  brings  himself  within  the  general 
jurisdiction  of  the  Court  as  to  the  administration  of  the  estate,  just  as  if  he  were 
residing  within  it.  An  order  can  therefore  be  made  on  him  to  restore  property  of 
the  bankrupt  or  debtor  improperly  in  his  possession  {Ex  p.  Robertson  (1875),  L.  R. 
20  Eq.  733). 

A  warrant  of  the  Irish  Courts  may  be  enforced  in  England  or  Scotland  when 
backed  by  a  Justice  of  the  Peace  in  England  (Irish  Bankrupt  and  Insolvent  Act  1857, 
s.  73)  or  by  any  Judge  Ordinary  or  Justice  of  the  Peace  in  Scotland  (Ibid.  s.  74).  But 
a  debtor's  summons  cannot  be  served  out  of  the  jurisdiction  {In  re  O'Loghkn 
(1871),  L.  R.  6  Ch.  406). 

IX.  Miscellaneous  Provisions. 

Rules  of  Court.  Rules  of  Court  are  made  in  Ireland  by  the  Lord  Lieutenant  on 
the  recommendation  of  a  majority  of  the  judges  of  the  Supreme  Court  and  certain 
persons  appointed  by  the  Lord  Chancellor  (Supreme  Coiu't  of  Judicature  (Ireland) 
(No.  2)  Act,  1897,  s.  12).  The  English  Bankruptcy  Rules  are  made,  revoked,  or 
altered  by  the  Lord  Chancellor,  with  the  concurrence  of  the  President  of  the  Board 
of  Trade. 

Fees,  Salaries,  Expenditure  and  Returns.  A  fee  of  one  shilling  and  no  more 
is  payable  for  search  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  337).  No  fees  are 
payable  save  as  the  Act  directs,  and  an  officer  wrongfully  taking  a  fee  is  hable  to  a 
fine  of  £500  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  395).  As  to  salaries  see 
the  Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  51;  Irish  Bankrupt  and  In- 
solvent Act  1857  (these  are  provisions  regarding  debtors'  salaries)  —  Rule  165,  as 
to  when  Official  Assignee  is  in  receipt  of  salary.  By  s.  68  of  the  Irish  Bankrupt  and 
Insolvent  Act  1857,  the  Official  Assignee  is  required  annually  to  furnish  Parliament 
with  particulars,  in  a  form  contained  in  Schedule  B.,  of  the  winding-up  of  every 
estate.    These  rettims  are  to  be  certified  by  the  Chief  Registrar. 

Evidence  etc.  The  Lord  Chancellor  or  the  Court  may,  in  aU  matters  within 
their  respective  jurisdictions,  take  the  whole  or  any  part  of  the  evidence  either 
viva  voce  on  oath,  or  by  interrogatories  in  writing  or  upon  affidavit  (Irish  Bank- 
rupt and  Insolvent  Act  1857,  s.  369).  The  certificate  of  conformity  is  evidence  of 
bankruptcy  and  of  validity  of  proceedings  (Irish  Bankrupt  and  Insolvent  Act  1857, 
s.  148;  The  Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  58).  Notice  must  be 
given  of  evidence  to  the  opposite  party  in  the  case  of  proceedings  by  charge  and 
discharge.  Rules  of  Court,  57.  Proceedings  purporting  to  be  sealed  with  the  seal 
of  the  Court  are  receivable  in  evidence  (Irish  Bankrupt  and  Insolvent  Act  1857, 
s.  361).  A  copy  of  a  declaration  of  insolvency  under  the  Irish  Bankrupt  and  In- 
solvent Act  1857,  purporting  to  be  under  the  seal  of  the  Court,  and  to  be  certified 
by  a  Registrar  of  the  Court  as  a  true  copy,  will  be  received  as  evidence  of  such 
declaration  (Irish  Bankrupt  and  Insolvent  Act  1857,  s.  363).  A  copy  of  the  Dublin 
Gazette,  and  of  any  newspaper  containing  any  such  advertisement  as  is  by  this 
Act  (i.  e.  the  Act  of  1857)  directed  or  authorized  to  be  made  therein  respectively 
shaU  be  evidence  of  any  matter  therein  contained,  and  of  which  notice  is  by  this 
Act  directed  or  authorized  to  be  given  by  such  advertisement  (Ibid.  s.  364).  On 
death  of  a  witness  an  office  deposition  or  copy  thereof  is  evidence  (Ibid.  s.  365).  The 
certificate  given  to  the  trustee  by  the  Court  is  conclusive  evidence  of  the  appoint- 
ment of  the  trustee,  and  such  appointment  dates  from  the  date  of  the  certi- 
ficate (The  Bankruptcy  (Ireland)  Amendment  Act  1872,  s.  90).  There  is  no  appeal 
given  to  a  trustee  from  the  Chief  Registrar  to  the  Court  in  Ireland  analogous  to 
the  appeal  from  a  decision  of  the  Board  of  Trade  to  the  High  Court  in  England.  In 
Ireland  the  Chief  Registrar  does  not  decide  against  the  trustee,  he  merely  reports. 
The  trustee  must  be  given  notice,  and  is  heard  before  the  Court.  Rules  of  (k>urt,  230. 
A  seizure  of  goods  under  an  elegit  is  an  obsolete  form  of  execution  in  Ireland,  though 
it  was  formerly  resorted  to  in  England  to  evade  the  payment  of  the  proceeds  of 
an  execution  to  trustees.  A  writ  of  elegit  does  not  now  extend  to  goods  in  England, 
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and  therefore  a  former  variance  between  English  and  Irish  bankruptcy  law  has 
disappeared. 

Punishment  of  Fraudulent  Debtors.  There  is  no  variance  between  the  Uability 
of  fraudulent  debtors  in  Irish  bankruptcy  law  and  English  bankruptcy  law,  but  by 
s.  13  (4)  of  the  Debtors  Act  (Ireland)  1872,  third  persons  who  wilfully  conceal  any 
real  or  personal  estate  of  any  bankrupt  or  arranging  debtor  for  forty-two  days 
after  the  filing  of  the  petition  of  bankruptcy  or  for  arrangement,  without  discovering 
the  same  to  the  Court,  are  guilty  of  a  misdemeanour,  punishable  by  a  year's  im- 
prisonment, with  or  without  hard  labour.  The  Debtors  Act  1869  (the  corresponding 
English  enactment)  does  not  contain  this  offence,  but  by  section  27  of  the  principal 
Act  of  1883,  such  a  person  may  be  apprehended  and  punished  for  contempt.  The 
only  verbal  differences  between  the  Debtors  Act  (Ireland)  1872  and  the  Debtors 
Act,  1869,  are  due  to  the  fact  that  in  Ireland  a  person  can  petition  for  arrangement, 
while  in  England  he  applies  to  the  Court  for  the  approval  of  a  composition.  The 
most  serious  offence  that  a  bankrupt  can  commit  against  the  bankruptcy  laws  in 
either  country  is  that  of  absconding  with  property  out  of  the  country  to  the  amount 
of  £20  or  upwards  with  intent  to  defraud  his  creditors.  This  is  made  a  felony,  both 
by  the  Debtors  Act,  1869,  s.  12  and  by  the  Debtors  Act  (Ireland)  1872,  s.  12.  The 
maximum  punishment  is  also  the  same  in  the  two  enactments  viz.,  two  years'  imr 
prisormient  with  hard  labour.  The  Debtors  (Ireland)  Act  1872,  supplied  an  omission 
in  the  Debtors  Act  1869,  by  which  a  person  adjudged  a  bankrupt,  who  had  petitioned 
for  his  own  bankruptcy,  escaped  aU  liability  to  criminal  proceedings  for  several  mis- 
demeanours. The  Debtors  (Ireland)  Act  1872,  of  course  merely  supplied  this  defect 
as  far  as  Ireland  was  concerned.  But,  after  the  omission  was  pointed  out  in  Be 
Burden  (1888),  21  Q.  B.  D.,  the  lacunae  in  section  11  of  the  Debtors  Act  1869,  were 
supplied  by  section  26  of  the  Bankruptcy  Act,  1890. 
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Introduction. 

It  is  "the  King's  prerogative  to  make  treaties,  leagues  and  alliances  with 
foreign  states  and  princes.  For  it  is  by  the  law  of  nations  essential  to  the  goodness  of 
a  league,  that  it  be  made  by  the  sovereign  power;  and  then  it  is  binding  upon  the 
whole  community:  and  in  England"  the  sovereign  power,  quoad  hoc,  is  vested  in 
the  person  of  the  King"  i).  It  is  conceivable  that  the  prerogative  might  be  exercised  to 
make  a  treaty  forbidding  any  particular  class  of  commercial  dealings  between  two 
countries  of  which  the  effects  would  be  to  render  it  illegal  for  a  British  subject  to 
enter  into  such  commercial  transactions.  Moreover  the  King  has  an  absolute  discre- 
tionary power  to  recall  his  subjects  from  foreign  parts  and  by  virtue  of  that  prerogative 
might  prevent  them  from  personally  trading  abroad^).  On  the  other  hand,  "the 
freedom  of  trade  and  the  general  inability  of  the  King  to  restrain  it,  or  to  exercise  any 
discretionary  power  on  the  liberty  of  the  subject  in  this  respect,  by  virtue  of  his  common 
law  prerogatives,  and  independently  of  any  legislative  authority,  appears  to  be  clear 
both  on  sound  constitutional  principles  and  from  authorities  of  the  first  weight 
and  character"  3).  Treaties  have  been  made  from  time  immemorial  to  encourage 
and  assist  the  enterprise  of  the  individual.  The  activities  of  England  in  this  direction 
developed  during  the  seventeenth  centm-y.  The  earliest  commercial  treaty  still  in 
force  is  that  with  Portugal  made  in  1642.  Primarily  the  commercial  treaties  were 
only  of  concern  to  the  contracting  parties.  But  the  ramifications  and  extensions 
of  business  enterprise  have  resulted  in  making  treaties  an  important  factor  in  rivalry 
between  great  corporations  and  nations.  Chitty  contended  that  "those  commercial 
treaties  alone  are  in  themselves  just  and  commendable  which  pay  to  the  general 
interest  of  mankind  as  great  a  degree  of  respect  as  is  possible  and  reasonable  in  the 
particular  case"*).  The  inevitable  tendency,  however, for  each  nation  to  negotiate  in 
its  own  interest,  in  combination  with  the  commercial  development  of  the  self-gover- 
ning Dominions  of  the  British  Empire,  has  led  to  a  new  departure  in  recent  years. 
The  prerogative  of  the  Crown  has  only  been  exercised  in  accordance  with  the  ad- 
vice of  the  Ministers,  but  in  the  case  of  some  of  the  self-governing  Dominions  it  is 
now  their  Ministers  and  not  those  in  England  who  negotiate  the  terms  of  treaties 
applicable  to  their  particular  Dominions  with  foreign  powers. 

Formerly  it  was  customary  for  aU  treaties  to  bind  the  colonies  and  in  some 
cases,  for  example,  the  commercial  treaty  of  1876  with  Austria-Hungary,  they  did 
so  in  express  terms.  The  first  treaty  from  which  the  self-governing  Dominions 
were  excepted,  apparently  was  that  with  Montenegro  in  1882.  A  treaty  with 
Italy  in  1883  permitted  them  to  adhere  within  one  year  and  other  treaties  have 
contained  a  similar  provision.  The  right  of  withdrawal  from  existing  treaties  was 
first  negotiated  in  1899  with  Uruguay.  This  differentiation  of  treatment  is  peculiar 
to  commercial  treaties,  since  it  is  clear  that  political  questions  cannot  be  treated 
differently  in  one  part  of  the  Empire  from  another  while  it  retains  any  unity^). 

Abyssinia.  Treaty  of  Commerce.  4th  May  1897. 

Afghanistan.  Convention  with  Russia,  art.  4.  31st  August  1907. 

Argentine  Republic.    Treaty  of  Amity,  Commerce  and  Navi-  2nd  February  1825. 

gation. 

Austria-Hungary.       Treaty  of  Navigation.  30th  April  1868. 

Treaty  of  Commerce.  5th  December  1876 

1)  Blackstone's  Commentaries,  1,  257. 

2)  See  Chitty,  Prerogative  of  the  Crown,  170;  Chahners,  "Opinions"  Vol.  2,  342,  337,  and 
series  of  agreements  respecting  the  sale  of  opium,  American  Journal  of  International  Law  Vol.  3, 
Documents  253;  Agreements  between  United  Kingdom  and  China  May  8th  1911  and  Inter- 
national Convention  23rd  Jan.  1912. 

3)  Ibid.  p.  163. 

*)  Commercial  Law,  Vol.  1.  39. 

6)  For  a  full  discussion  of  this  subject  see  Keith,  Responsible  Government  in  the  Dominions, 
Vol.  3  p.  1101. 
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Declaration  prolonging  treaty  inde- 
finitely. 

Declaration  for  the  admission  duty  free 
of  commercial  travellers'  samples. 

Treaty  of  Commerce  and  Navigation. 

Convention  relative  to  Joint  Stock 
Companies. 

Notes  terminating  Commercial  Treaty 
1862. 

Notes  establishing  modus  vivendi. 

Application  of  Commercial  modus  vi- 
vendi to  India. 

AppUcation  of  Commercial  modus  vi- 
vendi to  Malta. 

Application  of  Commercial  modus  vi- 
vendi to  Cyprus. 

Application  of  Commercial  modus  vi- 
vendi to  Newfoundland. 

Application  of  Commercial  modus  vi- 
vendi to  Ceylon. 

AppUcation  of  Commercial  modus  vi- 
vendi to  Lagos. 

Application  of  Commercial  modus  vi- 
vendi to   Queensland. 

Agreement  respecting  commercial  Tra- 
vellers' samples. 

Treaty  of  Amity,  Commerce  and  Navi- 
gation. 

Treaty  of  commerce.  By  Art  XV  the 
Treaty  does  not  apply  to  any  of  His 
Britannic  Majesty's  Colonies  or  Pos- 
sessions unless  notice  is  given  to  that 
effect  within  one  year  of  the  Ex- 
change of  ratifications. 

Treaty  of  Amity,  Commerce  and  Navi-     29th  September  1840. 
gation. 

Bulgaria.  Treaty  of  Commerce.  9th  December  1905. 

Additional  Agreement.  9th  February  1909. 

By  Art.  XX,  the  Convention  is  not  applicable  "to  any  Colony,  Possession  or 
Protectorate  of  His  Britannic  Majesty  beyond  the  seas,  unless  notice  to  that  effect 
shall  have  been  given  on  behaK  of  any  such  Colony,  Possession  or  Protectorate". 
The  following  have  notified  their  accession:  Bahamas,  Barbados,  Basutoland, 
Bechuanaland  Protectorate,  Bermuda,  British  Guiana,  British  Honduras,  Ceylon, 
Cyprus,  East  Africa  Protectorate,  Falldand  Islands,  Federated  Malay  States,  Fiji, 
Gambia,  Gilbert  and  ElUce  Islands  Protectorate,  Gold  Coast,  Grenada,  Hongkong, 
Jamaica,  Leeward  Islands,  Malta,  Mauritius,  Northern  Nigeria,  Nyasaland  Pro- 
tectorate, St.  Helena,  St.  Lucia,  St.  Vincent,  Seychelles,  Sierra  Leone,  Solomon 
Islands  Protectorate,  Somaliland  Protectorate,  Southern  Nigeria,  Southern  Rho- 
desia, Straits  Settlements,  Trinidad  and  Tobago,  Uganda  Protectorate,  Weihaiwei. 


26th  November  1877. 

15th  February  1887. 
of  commercial  travellers'  samples. 

Belgium.  Treaty  of  Commerce  and  Navigation.       23rd  July  1862. 

13th  November  1862. 

July,  Aug.  1897. 

27th  July  1898. 
30th  August  1898. 

5th  November   1898. 
25th  November  1898. 

6th  December  1896. 

5th  January  1899. 

5th  January  1899. 

6th  February  1899. 
10th  November  1906. 

Bolivia.  Treaty  of  Amity,  Commerce  and  Navi-       5th  June  1837. 

14th  August  1911. 


China. 


Colombia. 


Treaty  of  Commerce  and  Navigation. 

Treaty  of  Peace,  Friendship  and  Com- 
merce. 

Convention  in  ratification  of  Treaty 
1858. 

Agreement  for  arrangement  of  official 
intercourse. 

Treaty  respecting  commercial  relations . 

Regulations  respecting  trade  in  Tibet. 

Treaty  of  Friendship,  Commerce  and 
Navigation. 


29th  August  1842. 
26th  June  1858. 

24th  October  1860. 

13th  September  1876. 

5th  September  1902. 
20th  April  1908. 

16th  February  1866. 
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16th  December  1884. 
27th  November  1849. 

7th  December  1896. 

13th  Feb.  1661. 
11th  July  1670. 
14th  January  1814. 
16th  June  1824. 
9th  May  1912. 


Congo.  Convention. 

Costa  Rica.  Treaty  of  Friendship,  Commerce  and 

Navigation. 
Notification  of  the  denunciation  by 
Costa  Rica  of  Articles  5,  6,  and  7. 

Denmark.  Treaty  of  Peace  and  Commerce. 

Treaty. 

Treaty  of  Peace. 

Convention  of  Commerce. 

Declaration  agreeing  to  the  termina- 
tion of  the  Commercial  Treaties  in 
their  application  to  the  Dominion  of 
Canada,  the  Commonweath  of  Au- 
straha,  the  Dominion  of  New  Zea- 
land, the  Union  of  South  Africa  and 
the  Colony  of  Newfoundland  on 
giving  twelve  months'  notice. 

Egypt.  Commercial  Convention.  29th  October  1889. 

By  Article  XV,  the  Convention  is  apphcable  as  far  as  the  laws  permit,  to  all 
the  Colonies  and  foreign  possessions  of  Her  Britannic  Majesty,  excepting  to  those 
hereinafter  named,  that  is  to  say,  except  to :  The  Dominion  of  Canada,  Newfound- 
land, the  Cape,  Natal,  New  South  Wales,  Victoria,  Queensland,  Tasmania,  South 
Australia,  Western  Australia,  New  Zealand.  By  a  proviso  those  possessions  were 
enabled  to  notify  their  accession.  Newfoundland,  Queensland,  Tasmania  and  Natal 
did  so,  December  4th,  1890,  and  New  Zealand,  July  31st  1891. 

Additional  Agreement.  16th  December  1907. 

France. 


Convention  of  Commerce  and  Navi- 
gation. 

Additional  articles  relating  to  the  co- 
lonies. 

Commercial  and  Maritime  Convention. 

Notes  respecting  the  commercial  re- 
lations between  the  Colony  of  Sierra 
Leone  and  the  neighbouring  French 
Possessions. 

Convention  relating  to  Tunis. 

Convention  as  to  possessions  on  the 
Niger. 

Agreement  respecting  commercial  re- 
lations between  France  and  Zan- 
zibar. 

Convention  respecting  commercial  re- 
lations betweenFrance  and  Jamaica. 

Convention  respecting  commercial  re- 
lations between  France  and  the 
Seychelles  Islands. 

Convention  respecting  commercial  re- 
lations between  France  and  Ceylon. 

Convention  respecting  commercial  re- 
lations between  France  and  India. 

Convention  respecting  commercial  re- 
lations between  France  and  the 
British  Protectorates  of  East  Africa, 
Central  Africa  and  Uganda. 

Convention  respecting  commercial  re- 
lations between  France  and  Bar- 
bados. 

Convention  regulating  the  Commercial 
Relations  between  Canada  and 
France. 


26th  January  1826. 

26th  January  1826. 

28th  February  1882. 
22nd  January  1895. 


18th  September  1897. 
14th  June  1898. 

27th  June  1901. 


8th  August  1902. 
16th  April  1902. 

19th  February  1903. 
19th  February  1903. 
23rd  February  1903. 

9th  January  1907. 
19th  September  1907. 
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Germany. 


Greece. 


Supplementary  convention  respecting 
the  commercial  relations  between 
Canada  and  France. 

Protocol  permitting  the  Common- 
weath  of  Australia,  the  Dominion 
of  New  Zealand,  the  Union  of  South 
Africa  and  Newfoundland  to  termi- 
nate the  application  of  the  addi- 
tional articles  of  the  Convention  of 
1826  after  one  year's  notice  and 
agreeing  that  they  are  not  appli- 
cable to  the  Dominion  of  Canada. 

Declaration  for  the  admission  Duty 
free  of  Patterns  and  Samples  im- 
ported by  Commercial  Travellers. 

Temporary  arrangement  regulating 
commercial  relations. 

Prolongation. 

Notification  respecting  commercial  re- 
lations with  the  British  Empire 
except  Canada. 

Notification  respecting  commercial  re- 
lations with  the  British  Empire. 

Notice  respecting  commercial  rela- 
tions with  the  British  Empire. 

Supplementary  Agreement  respecting 
commercial  Travellers'  Samples. 

Treaty  of  Commerce  and  Navigation. 

Agreement. 

Declaration  correcting  an  error  in  the 

Annex  to  the  Agreement. 
Declaration. 
Additional  Declaration. 


23rd  January  1909. 


6th  July  1912. 


1st  April  1869. 


11th  Jime  1898. 

7th  July  1899. 
11th  June  1901. 


22nd  December  1905. 
19th  December  1907. 
10th  March  1908. 

10th  November  1886. 
28th  March  1890. 
16th  June  1890. 

10/23rd  Nov.  1904. 
4/17th  May  1905. 


Honduras. 


Treaty  of  Commerce  and  Navigation.     21st  January  1887. 

Explanatory  Protocol.  3rd  February  1900. 

By  Art.  XIV  the  stipulations  of  the  Treaty  appUed  to  aU  the  Colonies  and  foreign 
possessions  of  Her  Britannic  Majesty  except  India,  the  Dominion  of  Canada,  New- 
foundland, New  South  Wales,  Victoria,  South  Australia,  Western  Australia,  Queens- 
land, Tasmania,  New  Zealand,  the  Cape,  and  Natal.  By  explanatory  Protocol  dated 
Februaiy  3rd  1900  the  stipulations  of  the  Treaty  were  not  to  be  applicable  to  any  of 
the  Colonies  or  foreign  possessions  unless  notice  to  that  effect  was  given  within 
one  year  from  the  date  of  ratification.  Accordingly  the  Commonwealth  of  Australia, 
British  Honduras,  Papua,  Ceylon,  Guiana,  India  with  certain  reservations  set  forth 
in  the  explanatory  protocol.  Southern  Nigeria,  Mauritius,  Northern  Nigeria,  Sierra 
Leone,  and  Straits  Settlements,  acceded  to  its  provisions. 

NotesextendingoperationoftheTreaty    5/19th  April  1911. 
of  Commerce.  3/8th  April  1912. 

Italy.  Declaration  relative  to  Joint  Stock    26th  November  1867. 

Companies. 
Treaty  of  Commerce  and  Navigation.     15th  June  1883. 
By  Art.  XIX,  the  Treaty  was  apphcable  to  all  the  Colonies  and  Foreign  Posses- 
sions except  India,  the  Dominion  of  Canada,  NcAvfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  South  Austraha,  Western  Australia  and 
New  Zealand,  with  a  proviso  that  they  might  notify  their  accession  within  one  year. 
Natal,  Newfoundland,  New  South  Wales,  New  Zealand,   Queensland,  Tasmania, 
Victoria  and  Western  Australia  availed  themselves  of  the  proviso. 
Agreement  between  Great  Britain  and 
Italy  respecting  Commercial  Tra- 
vellers' Samples.  30th  May  1908. 
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Japan. 


Treaty  and  Protocol  of  Commerce  and     16th  July  1894, 
Navigation. 

Supplementary  Convention. 

Accession  of  Queensland  to  the  Com- 
mercial Treaty  of  July  16th  1894. 

Convention  respecting  commercial  re- 
lations between  India  and  Japan. 

Convention  respecting  commercial  re- 
lations between  Canada  and  Japan. 

Treaty  of  Commerce  and  Navigation. 

Notes  prolonging  for  two  years  Art.  5 
of  the  Treaty  of  July  16th  1894  as 
regards  the  Dominion  of  Canada i). 

The  acccession  of  Newfoundland  to 
the  Treaty  of  1911  was  notified 
30th  Dec.  1911,  and  of  Ceylon  and 
the  Straits  Settlements 


16th  July  1895. 
16th  March  1897. 

29th  August  1904. 

31st  January  1906. 

3rd  April  1911. 
7th  July  1911. 


Liberia. 
Mexico. 

Montenegro. 


Treaty  of  Friendship  and  Commerce. 
Agreement  in  modification. 

Treaty  of  Commerce  and  Navigation. 
The  withdrawal  of  the  Commonwealth 

of  Australia,  to  take  effect  one  year 

later;  was  notified. 


7th  March  1912. 

21st  November  1848. 
23rd  July  1908. 

27th  November  1888. 


17  July  1911. 

Treaty  of  Friendship,  Commerce  and    21st  January  1882. 
Navigation. 

By  Art.  XIV,  the  Treaty  applies  to  all  the  Colonies  and  foreign  possessions 
except  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal,  New  South  Wales, 
Victoria,  Queensland,  Tasmania,  South  Australia,  Western  Australia  and  New 
Zealand. 

Notification  of  Prolongation. 
Convention    of    Commerce    and   Na- 
vigation. 

Morocco.  General  Treaty. 

Convention  of  Commerce  and  Navi- 
gation. 

Netherlands. 


6th  July  1900. 

nth  January  1910. 

9th  December  1856. 
9th  December  1856. 


Treaty  of  Commerce  and  Navigation.     27th  October  1837. 
Convention  of  Navigation.  27th  March  1851. 

Nicaragua.  Treaty  of  Commerce  and  Navigation.     28th  July  1905. 

By  Art.  II.  The  Treaty  appUes  only  to  Colonies,  Porsessions  or  Protectorates 
which  notified  their  accession  within  one  year  of  its  ratification.  Notice  was  given 
on  9th  June  1906  on  behalf  of  the  following :  Newfoundland,  Bahamas,  Barbados,  Ber- 
muda, British  Guiana,  British  Honduras,  Ceylon,  Cyprus,  East  Africa  Protectorate, 
Falkland  Islands,  Federated  Malay  States,  Fiji,  Gambia,  GUbert  and  ElHce  Islands 
Protectorate,  Gold  Coast,  Grenada,  Hongkong,  Jamaica,  Leeward  Islands,  Malta, 
Mauritius,  Northern  Nigeria,  Ny^saland  Protectorate,  St.  Helena,  St.  Lucia,  St. 
Vincent,  Seychelles,  Sierra  Leone,  Solomon  Islands  Protectorate,  SomaUland  Pro- 
tectorate, Southern  Nigeria,  Straits  Settlements,  Trinidad  and  Tobago,  Uganda 
Protectorate,  and  Weihaiwei. 


Norway. 
Paraguay. 


Treaty  of  Commerce  and  Navigation. 

Treaty  of  Friendship,  Commerce  and 
Navigation. 

Protocol  declaring  Treaty  not  appli- 
cable to  India 

Agreement  notifying  accession  of 
Newfoundland,  Victoria,  Western 
Australia,  Tasmania,  Queensland, 
Cape  of  Good  Hope  and  Natal. 

Declaration  in  amendment. 


18th  March  1826. 
16th  October  1884. 

10th  May  1886. 

19th  July  1890. 

14th  March  1908. 


1)  The  Dominion  of  Canada  passed  a  statute  1  &  2  Geo.  V.  c.  7  to  give  effect  to  this  agreement. 


COMMERCIAL  TREATIES  AND  CONVENTIONS. 


786 


Persia. 


Peru. 
Portugal. 


Treaty  of  Commerce. 

The  withdrawal  of  Queensland,  Tas- 
mania, Victoria  and  Western  Austra- 
lia from  the  Treaty  was  notified. 

Treaty  of  Trade. 

Commercial  Convention. 

Notes  exchanged  relating  to  the  Status 
of  the  Federated  Malay  States  as 
a  British  Colony  with  regard  to  the 
Anglo-Persian  Declaration  of  Febru- 
ary 9th  1903. 

Treaty  of  Friendship,  Commerce  and 
Navigation. 

Treaty  of  Peace  and  Commerce. 

Treaty  of  Peace  and  Alliance^). 

Treaty  relating  to  the  Portuguese 
Colonies. 

Treaty  of  Alliance  and  Commerce. 

Treaty  of  Friendship  and  Commerce. 

Decree  respecting  the  trade  with  Portu- 
guese Colonies. 

Treaty  of  Friendship  and  Commerce 
between  the  South  African  Republic, 
now  the  Transvaal  State,  and  the 
King  of  Portugal. 

Treaty  of  Commerce  with  reference  to 
their  Indian  possessions. 


28th  October  1841. 


25th  August  1911. 

4th  March  1857. 

9th  February  1903. 
17thMay  and  21st  June 
1904. 


10th  April  1850. 

29th  January  1642. 
10th  July  1654. 
23rd  June  1661. 

16th  May  1703. 
27th  December  1703. 
5th  June  1844. 

11th  December  1875. 


26th  December  1878. 


Rumania.  Commercial  Convention.  31st  October  1905. 

By  Art.  XVII,  the  stipulations  of  the  Treaty  do  not  apply  to  any  of  the  Colonies, 
Possessions  or  Protectorates  beyond  the  Seas  unless  notice  of  adhesion  is  given  on 
their  behalf  within  one  year  from  the  exchange  of  ratifications.  The  Treaty  has 
been  applied  to  the  following:  British  Honduras,  Ceylon,  Cyprus,  Gold  Coast, 
Hongkong,  Leeward  Islands,  Malta,  Northern  Nigeria,  St.  Helena,  Seychelles, 
Sierra  Leone,  Somaliland,  Southern  Nigeria,  Straits  Settlements,  Uganda,  Weihaiwei. 


Russia. 


General  Treaty  of  Peace. 

Treaty  of  Commerce  and  Navigation. 

Agreement  respecting  the  commercial 
relations  between  Russia  and  Zan- 
zibar. 


30th  March  1856. 
13th  January  1859. 
12/24th  August  1896. 


■  Servia.  Treaty  of  Commerce.  17th  February  1907. 

Art.  XIII  provides  that  the  stipulations  of  the  Treaty  are  only  applicable  to 
such  Colonies,  Possessions  or  Protectorates  as  signify  their  accession  within  one  year 
from  the  date  of  the  exchange  of  the  ratifications.  Use  has  been  made  of  this  pro- 
vision on  behalf  of  the  following:  Bahamas,  Barbados,  Bermuda,  British  Guiana, 
British  Honduras,  Ceylon,  Cyprus,  East  Africa  Protectorate,  Falkland  Islands, 
Federated  Malay  States,  Fiji,  Gambia,  Gilbert  and  Ellice  Islands  Protectorate,  Gold 
Coast,  Grenada,  Hongkong,  Jamaica,  Leeward  Islands,  Malta,  Mauritius,  Northern 
Nigeria,  Nyasaland  Protectorate,  St.  Helena,  St.  Lucia,  St.  Vincent,  Seychelles, 
Sierra  Leone,  Solomon  Islands,  Somaliland,  Southern  Nigeria,  Straits  Settlements, 
Trinidad  and  Tobago,  Uganda,  Weihaiwei. 


Siam. 


Treaty  of  Commerce. 

Treaty  of  Commerce. 

Agreement  of  Commerce. 

Treaty  between  the  Governments  of 
India  and  Siam,  for  promoting  com- 
mercial intercourse  between  British 


20th  June  1826. 
18th  April  1855. 
13th  May  1856. 
14th  January  1874. 


1)  In  this  treaty  England  agreed  for  the  first  time  that  the  flag  should  carry  the  cargo. 
See  Phillimore  "International  Law"  III.  323  et  seq. 
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Spain. 


Sweden. 


Switzerland. 


Tibet. 


United  States  of 
Nortii- America. 


Burmah  and  the  adjoining  territories 

of  Chiangmai,  Lakon  andLampoon- 

clii  belonging  to  Siam. 
Treaty  for  the  Promotion  of  Commerce 

between  British  Burmah  and  the 

Territories  aforesaid. 
Treaty  of  Commerce. 

Commercial  Agreement. 

Notes  respecting  Commercial  relations. 

Notes  respecting  Commercial  relations. 

Treaty  of  Commerce. 

Treaty  of  Commerce. 

Treaty  of  Commerce. 

Treaty  of  Commerce. 

Treaty  of  Commerce. 

Declaration  respecting  the  privileges  of 
Commercial  TraveUers. 

Declaration  allowing  the  Dominion  of 
Canada,  the  Commonwealth  of 
Australia,  the  Dominion  of  New  Zea- 
land, the  Union  of  South  Africa  and 
the  Colony  of  Newfoundland  to 
withdraw  from  the  Commercial 
Treaties  upon  giving  one  year's 
notice. 

Commercial  Treaty. 
Agreement  respecting  Commercial  Tra- 
vellers' Samples. 

Regulations  regarding  Trade  relative 

to  Sikkim  and  Tibet. 
Convention. 
Regulations   between    Great  Britain, 

China  and  Tibet  respecting  Trade. 

Treaty. 
Convention. 


3rd  September   1883. 

3rd  September  1883. 

18th  July  1893. 
20/29th  June  1894. 
28th,    29th   December 
1894. 

11th  April  1654. 
17th  July  1656. 
31st  October  1661. 
5th  February  1766. 
18th  March  1826. 
13th  October  1883. 

27th  November  1911. 


6th  September   1855. 
20th  February  1907. 

5th  December  1893. 

7th  September  1904„ 
20th  April  1908. 

24th  December  1814. 

3rd  July  1815. 
30th  October  1818. 

6th  August  1827. 

Treaty  of  Friendship,  Commerce  and    13th  November   1885> 
Navigation. 

By  Art.  XIV  the  Treaty  applied  to  aU  the  Colonies  and  British  possessions 
except  India,  the  Dominion  of  Canada,  Newfoundland,  New  South  Wales,  Victoria, 
South  Australia,  Western  AustraUa,  Queensland,  Tasmania,  New  Zealand,  the  Cape, 
and  Natal. 

Convention  in  renewal  of  Treaty.  15th  July  1899. 

It  was  declared  that  British  Colonies  and  possessions  might  adhere  to  the  Con- 
vention within  six  months  of  its  ratification  or  withdraw  by  giving  six  months'  notice. 
The  adhesion  of  the  following  has  been  signified:  Bahamas,  Barbados,  Ceylon, 
Falkland  Islands,  Gambia,  Gold  Coast,  Hongkong,  Lagos  (now  part  of  Southern 
Nigeria),  Leeward  Islands,  Malta,  Mauritius,  Newfoundland,  New  Zealand,  St. Helena, 
Seychelles,  Sierra  Leone,  Straits  Settlements,  and  Trinidad. 


Uruguay. 


Venezuela. 


Treaty  of  Commerce. 
Commercial  Convention. 


18th  April  1825. 
29th  October  1834. 


Appendix. 


The  Limitation  Act,  1623. 

21  James  I. 

Cap.  XVI. 

An  Act  for  lymytacion  of  Accions,  and  for  avoyding  of  Suits  in  Lawe. 


3.   And  be  it  further  enacted,  that  all  accions  of accompt'^and  uppon 

the  case,  other  then  such  accompts  as  conceme  the  trade  of  merchandize  betweene 
marchant  and  marchant,  their  factors  or  servants,  all  accions  of  deist  grounded 

uppon  any  lending  or  contract  without  specialtie, shalbe  commenced  and 

sued  -within  the  tyme  and  lymytacion  hereafter  expressed,  and  not  after  (that  is 

to  sale)  the  said  accions  uppon  the  case and  the  said  accions  for  accompt, 

and  the  said  accions  for debt within  sixe  yeares  next  after  the  cause 

of  such  accions  or  suite,  and  not  after s.  .  fci > 

7.    Provided  neverthelesse,  and  be  it  further  enacted,  that  if  any  person  or 

persons  that  is  or  shalbe  intituled  to  any  such accions  of  accompts  accions 

of  debts bee  or  shalbe  at  the  tyme  of  any  such  cause  of  accion  given  or  accrued, 

fallen  or  come  within  the  age  of  twentie-one  yeares,  feme  covert,  non  composs 
mentis,  imprisoned  or  beyond  the  seas,  that  then  such  person  or  persons  shalbe 
at  libertie  to  bring  the  same  accions,  soe  as  they  take  the  same  within  such  times 
as  are  before  lymitted,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane 
memory,  at  large  and  retomed  from  beyond  the  seas,  as  other  persons  having^^no 
such  impediment  should  have  done. 


The  Statute  of  Frauds,  1677. 

29  Car.  II. 

Cap.  HI. 

4.  No  action  shall  be  brought, — whereby  to  charge  any  executor  or  administra- 
tor upon  any  special  promise  to  answer  damages  out  of  his  own  estate;  or  whereby 
to  charge  the  defendant  upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriages  of  another  person;  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage ;  or  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them;  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized. 


The  Sunday  Observance  Act,  1677. 

29  Car.  II. 

Cap.  VII. 

An  Act  for  the   better  Observation   of  the  Lord's  Day,  commonly 

called  Sunday. 


For  the  better  observation  and  keeping  holy  the  Lord's  day,  commonly  called 
Sunday,  be  it  enacted  that  all  the  laws  enacted  and  in  force  concerning  the  observa- 
tion of  the  Lord's  day,  and  repairing  to  the  church  thereon,  be  carefuUy  put  in 
execution;  and  that  all  and  every  person  and  persons  whatsoever  shall  on  every 
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Lord's  day  apply  themselves  to  the  observation  of  the  same,  by  exercising  them- 
selves thereon  in  the  duties  of  piety  and  true  religion,  pubUcly  and  privately;  and 
that  no  tradesman,  artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  callings 
upon  the  Lord's  day,  or  any  part  thereof  (works  of  necessity  and  charity  only 
excepted);  and  that  every  person  being  of  the  age  of  fourteen  years  or  upwards, 
of fening  in  the  premises,  shall  for  every  such  offence  forfeit  the  sum  of  five  shil- 
lings; and  that  no  person  or  persons  whatsoever  shall  pubholy  cry,  shew  forth, 
or  expose  to  sale,  any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels  whatsoever, 
upon  the  Lord's  day,  or  any  part  thereof,  upon  pain  that  every  person  so  offending 
shall  forfeit  the  same  goods  so  cried,  or  shewed  forth,  or  exposed  to  sale. 


4  &  5  Anne. 

Cap.  III. 

An  act  for  the  Amendment  of  the  Law  and  the  better  Advancement 

of  Justice. 


19.   And  be  it  further  enacted that  if  any  person  or  persons  against 

whom  there  is  or  shall  be  any  such  cause  of  suit  or  action  for  seamen's  wages,  or 

against  whom  there  shall  be  any  cause  of  action of  account,  or  upon  the  case, 

or  of  debt  grounded  upon  any  lending  or  contract,  Avithout  specialty,  .....  or  any 
of  them,  be  or  shall  be  at  the  time  of  any  such  cause  of  suit  or  action,  given  or  ac- 
crued, fallen  or  come  beyond  the  seas,  that  then  such  person  or  persons,  who  is  or 
shall  be  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said 
actions  against  such  person  or  persons  after  their  return  from  beyond  the  seas 
(so  as  they  take  the  same  after  their  return  from  beyond  the  seas),  within  such  times 

as  are  respectively  limited  for  the  bringing  of  the  said  actions by  the  said 

Act  made  in  the  one  and  twentieth  year  of  the  reign  of  King  James  the  First. 


Life  Assurance  Act,  1774.^) 

14  Geo.  III. 

Cap.  XLVIII. 

An  Act  for  regulating  Insurances  upon  Lives,   and  for  prohibiting 

all   such   Insurance,   except   in   cases   where   the   Persons   insuring 

shall  have  an  Interest  in  the  Life  or  Death  of  the  Persons  insured. 


Preamble. 

Whereas  it  hath  been  found  by  experience,  that  the  making  insurances  on 
Hves  or  other  events,  wherein  the  assured  shall  have  no  interest,  hath  introduced 
a  mischievous  kind  of  gaming:  for  remedy  whereof,  be  it  enacted  that  from  and 
after  the  passing  of  this  Act,  no  insurance  shall  be  made  by  any  person  or  persons, 
bodies  politic  or  corporate,  on  the  life  or  hves  of  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein  the  person  or  persons  for  whose  use, 
benefit,  or  on  whose  account  such  policy  or  pohcies  shall  be  made,  shall  have  no 
interest,  or  by  way  of  gaming  or  wagering ;  and  that  every  assurance  made,  contrary 
to  the  true  intent  and  meaning  hereof,  shall  be  null  and  void,  to  all  intents  and 
purposes  whatsoever.  * 

No  policies  on  lives  without  inserting  the  persons'  names,  &c. 

2.  It  shall  not  be  lawful  to  make  any  pohcy  or  poUcies  on  the  life  or  hves 
of  any  person  or  persons,  or  other  event  or  events,  without  inserting  in  such  pohcy 
or  policies  the  person  or  persons'  name  or  names  interested  therein,  or  for  whose 
use,  benefit,  or  on  whose  account  such  policy  is  so  made  or  underwrote. 


1)  Extended  to  Ireland,  29  &  30  Viot.,  c.  42,  s.  1. 
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How  much  may  be  recovered  where  the  insured  hath  interest  in  lives. 

3.  In  all  cases  where  the  insured  hath  interest  in  such  hfe  or  Uves,  event  or 
events,  no  greater  sum  shaU  be  recovered  or  received  from  the  insurer  or  insurers 
than  the  amount  or  value  of  the  interest  of  the  insured  in  such  life  or  lives,  or  other 
event  or  events. 

Not  to  extend  to  insurances  on  ships,  goods,  &c. 

4.  Provided  always,  that  nothing  herein  contained  shall  extend,  or  be  con- 
strued to  extend,  to  insurances  bona  fide  made  by  any  person  or  persons,  on  ships, 
goods,  or  merchandises;  but  every  such  insurance  shall  be  as  vahd  and  effectual 
in  the  law,  as  if  this  Act  had  not  been  made. 


The  Country  Bankers  Act,  1826. 

7  Geo.  IV. 

Cap.  XLVI. 
An  Act  for  the  better  regulating  copartnerships  of  certain  bankers 
in  England,  and  for  amending  so  much  of  an  act  of  the  thirty- 
ninth  and  fortieth  years  of  the  reign  of  his  late  majesty  king  George 
the  third,  intituled  an  act  for  establishing  an  agreement  with  the 
governor  and  company  of  the  bank  of  England,  for  advancing  the 
sum  of  three  millions  towards  the  supply  for  the  service  of  the 
year  one  thousand  eight  hundred,  as  relates  to  the  same 

(26th  May  1826). 


1.  From  and  after  the  passing  of  this  Act  it  shall  and  may  be  lawful  for  any 
bodies  politic  or  corporate  erected  for  the  purposes  of  banking,  or  for  any  number 
of  persons  united  in  covenants  or  copartnership,  although  such  persons  so  united 
or  carrying  on  business  together  shall  consist  of  more  than  six  in  number,  to  carry 
on  the  trade  or  business  of  bankers  in  England,  in  hke  maimer  as  copartnerships 
of  bankers  consisting  of  not  more  than  six  persons  in  number  may  lawfully  do; 
and  for  such  bodies  politic  or  corporate,  or  such  persons  so  united  as  aforesaid, 
to  make  and  issue  their  bills  or  notes  at  any  place  or  places  in  England,  exceeding 
the  distance  of  sixty-five  miles  from  London,  payable  on  demand,  or  otherwise 
at  some  place  or  places  specified  upon  such  bills  or  notes,  exceeding  the  distance 
of  sixty-five  miles  from  London,  and  not  elsewhere,  and  to  borrow,  owe,  or  take 
up  any  sum  or  sums  of  money  on  their  bills  or  notes  so  made  and  issued  at  any 
such  place  or  places  as  aforesaid:  Provided  always,  that  such  corporations  or  per- 
sons carrying  on  such  trade  or  business  of  bankers  in  copartnership  shall  not  have 
any  house  of  business  or  estabhshment  as  bankers  in  London,  or  at  any  place  or 
places  not  exceeding  the  distance  of  sixty-five  miles  froni  London;  and  that  every 
member  of  any  such  corporation  or  copartnership  shaU  be  Uable  to  and  responsible 
for  the  due  payment  of  all  bills  and  notes  which  shall  be  issued,  and  for  all  sums 
of  money  which  shall  be  borrowed,  owed,  or  taken  up  by  the  corporation  or  copartner- 
ship of  which  such  person  shall  be  a  member,  such  person  being  a  member  at  the 
period  of  the  date  of  the  bills  or  notes,  or  becoming  or  being  a  member  before  or 
at  the  time  of  the  bills  or  notes  being  payable,  or  being  such  member  at  the  time 
of  the  borrowing,  owing,  or  taking  up  of  any  sum  or  sums  of  money  upon  any  bills 
or  notes  by  the  corporation  or  copartnership,  or  while  any  sum  of  money  on  any 
bills  or  notes  is  owing  or  unpaid,  or  at  the  time  the  same  became  due  from  the 
corporation  or  copartnership ;  any  agreement,  covenant,  or  contract  to  the  contrary 
notwithstanding. 

2.  Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  extend  to 
enable  or  authorize  any  such  corporation,  or  copartnership  exceeding  the  number 
of  six  persons,  so  carrying  on  the  trade  or  business  of  bankers  as  aforesaid,  either 
by  any  member  of  or  person  belonging  to  any  such  corporation  or  copartnership  ^ 
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or  by  any  agent  or  agents,  or  any  other  person  or  persons  on  behalf  of  any  such 
corporation  or  copartnership,  to  issue  or  re-issue  in  London,  or  at  any  place  or  places 
not  exceeding  the  distance  of  sixty-five  miles  from  London,  any  bill  or  note  of  such 
corporation  or  copartnership,  which  shall  be  payable  to  bearer  or  demand,  or  any 
bank  post  hill;  nor  to  draw  upon  any  partner  or  agent,  or  other  person  or  persons 
who  may  be  resident  in  London,  or  at  any  place  or  places  not  exceeding  the  distance 
of  sixty-five  miles  from  London,  any  bill  of  exchange  which  shall  be  payable  on 
demand,  or  which  shall  be  for  a  less  amount  than  fifty  pounds :  Provided  also,  that 
it  shall  be  lawful,  notwithstanding  anything  herein  or  in  the  said  recited  Act  con- 
tained, for  any  such  corporation  or  copartnership  to  draw  any  bUl  of  exchange 
for  any  sum  of  money  amounting  to  the  sum  of  fifty  pounds  or  upwards,  payable 
either  in  London  or  elsewhere,  at  any  period  after  date  or  after  sight. 

3.  Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  extend  to 
enable  or  authorize  any  such  corporation,  or  copartnership  exceeding  the  number 
of  six  persons,  so  carrying  on  the  trade  or  business  of  bankers  in  England  as  aforesaid, 
or  any  member,  agent  or  agents  of  any  such  corporation  or  copartnership,  to  borrow, 
owe,  or  take  up  in  London,  or  at  any  place  or  places  not  exceeding  the  distance 
of  sixty-five  miles  from  London,  any  sum  or  sums  of  money  on  any  bill  or  promissory 
note  of  any  such  corporation  or  copartnership  payable  on  demand,  or  at  any  less 
time  than  six  months  from  the  borrowing  thereof,  nor  to  make  or  issue  any  bill 
or  bills  of  exchange  or  promissory  note  or  notes  of  such  corporation  or  copartner- 
ship contrary  to  the  provisions  of  the  said  recited  Act  of  the  thirty-ninth  and  for- 
tieth year  of  king  George  the  Third,  save  as  provided  by  this  Act  in  that  behalf : 
Provided  also,  that  nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  prevent  any  such  corporation  or  copartnership,  by  any  agent  or  person  authorized 
by  them,  from  discounting  in  London,  or  elsewhere,  any  bill  or  bills  of  exchange 
not  drawn  by  or  upon  such  corporation  or  copartnership,  or  by  or  upon  any  person 
on  their  behalf. 

15.  And  to  prevent  any  doubts  that  might  arise  whether  the  said  governor 
and  company,'  under  and  by  virtue  of  their  charter,  and  the  several  acts  of  parlia- 
ment which  have  been  made  and  passed  in  relation  to  the  affairs  of  the  said  governor 
and  company,  can  lawfully  carry  on  the  trade  or  business  of  banking,  otherwise 
than  under  the  immediate  order,  management,  and  direction  of  the  court  of  directors 
of  the  said  governor  and  company;  be  it  therefore  enacted,  that  it  shaU  and  may 
be  lawful  for  the  said  governor  and  company  to  authorize  and  empower  any  com- 
mittee or  committees,  agent  or  agents,  to  carry  on  the  trade  and  business  of  banking, 
for  and  on  behalf  of  the  said  governor  and  company,  at  any  place  or  places  in  that 
part  of  the  United  Kingdom  called  England,  and  for  that  purpose  to  invest  such 
committee  or  committees,  agent  or  agents,  with  such  powers  of  management  and 
euperintendence,  and  such  authority  to  appoint  cashiers  and  other  officers  and 
servants  as  may  be  necessary  or  convenient  for  carrying  on  such  trade  and  business 
as  aforesaid;  and  for  the  same  purpose  to  issue  to  such  committee  or  committees, 
agent  or  agents,  cashier  or  cashiers,  or  other  officer  or  officers,  servant  or  servants, 
cash,  bills  of  exchange,  bank  post  bills,  bank  notes,  promissory  notes,  and  other 
securities  for  payment  of  money:  Provided  always,  that  all  such  acts  of  the  said 
governor  and  company  shall  be  done  and  exercised  in  such  manner  as  may  be  ap- 
pointed by  any  byelaws,  constitutions,  orders,  rules,  and  directions  from  time  to 
time  hereafter  to  be  made  by  the  general  court  of  the  said  governor  and  company 
in  that  behalf,  such  byelaws  not  being  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  called  England ;  and  in  all  cases  where  such  byelaws,  constitutions, 
orders, 'rules,  or  directions  of  the  said  general  court  shall  be  wanting,  in  such  manner 
as  the  governor,  deputy  governor,  and  directors,  or  the  major  part  of  them  assembled, 
whereof  the  said  governor  or  deputy  governor  is  always  to  be  one,  shall  or  may 
direct,  such  directions  not  being  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  called  England;  anything  in  the  said  charter  or  acts  of  parHament,  or 
other  law,  usage,  matter,  or  tMng  to  the  contrary  thereof  notwithstanding :  Provided 
always,  that  in  any  place  where  the  trade  and  business  of  banking  shall  be  carried 
on  for  and  on  behalf  of  the  said  governor  and  company  of  the  Bank  of  England, 
any  promissory  note  issued  on  their  account  in  such  place  shall  be  made  payable 
in  coin  in  such  as  well  as  in  London. 

16.  If  any  corporation  or  copartnership  carrying  on  the  trade  or  business 
of  bankers  under  the  authority  of  this  Act  shall  be  desirous  of  issuing  and  re-issuing 
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notes  in  the  nature  of  bank  notes,  payable  to  the  bearer  on  demand,  without  the 
same  being  stamped  as  by  law  is  required,  it  shall  be  lawful  for  them  so  to  do  on 
giving  security  by  bond  to  His  Majesty,  his  heirs  and  successors,  in  which  bond  two 
of  the  directors,  members,  or  partners  of  such  corporation  or  copartnership,  shall 
be  the  obhgors,  together  with  the  cashier  or  cashiers,  or  accountant  or  accountants 
employed  by  such  corporation  or  copartnership,  as  the  said  Commissioners  of  Stamps 
shall  require;  and  such  bonds  shall  be  taken  in  such  reasonable  sums  as  the  duties 
may  amount  unto  during  the  period  of  one  year,  with  condition  to  deUver  to  the 
said  Commissioners  of  Stamps,  within  fourteen  days  after  the  fifth  day  of  January, 
the  fifth  day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of  October  in  every 
year,  whilst  the  present  stamp  duties  shaU  remain  in  force,  a  just  and  true  account, 
verified  upon  the  oaths  or  affirmations  of  two  directors,  members,  or  partners  of 
such  corporation  or  copartnership,  and  of  the  said  cashier  or  cashiers,  accountant 
or  accountants,  or  such  of  them  as  the  said  Commissioners  of  Stamps  shall  require, 
such  oaths  or  affirmations  to  be  taken  before  any  justice  of  the  peace,  and  which 
oaths  or  affirmations  any  justice  of  the  peace  is  hereby  authorized  and  empowered 
to  administer,  of  the  amount  or  value  of  all  their  promissory  notes  in  circulation 
on  some  given  day  in  every  week,  for  the  space  of  one  quarter  of  a  year  prior  to  the 
quarter  day  immediately  preceding  the  delivery  of  such  account,  together  with  the 
average  amount  or  value  thereof  according  to  such  account;  and  also  to  pay  or 
cause  to  be  paid  into  the  hands  of  the  Receivers  General  of  Stamp  Duties  in  Great 
Britain,  as  a  composition  for  the  duties  which  would  otherwise  have  been  payable 
for  such  promissory  notes  issued  within  the  space  of  one  year,  the  sum  of  seven 
shillings  for  every  one  hundred  pounds,  and  also  for  the  fractional  part  of  one 
hundred  pounds  of  the  said  average  amount  or  value  of  such  notes  in  circulation, 
according  to  the  true  intent  and  meaning  of  this  Act;  and  on  due  performance 
thereof  such  bond  shall  be  void;  and  it  shall  be  lawful  for  the  said  commissioners 
to  fix  the  time  or  times  of  making  such  payment,  and  to  specify  the  same  in  the 
condition  to  every  such  bond;  and  every  such  bond  may  be  required  to  be  renewed 
from  time  to  time,  at  the  discretion  of  the  said  commissioners  or  the  major  part 
of^ithem,  and  as  often  as  the  same  shall  be  forfeited,  or  the  party  or  parties  to  the 
same,  or  any  of  them,  shall  die,  become  bankrupt  or  insolvent,  or  reside  in  parts 
beyond  the  seas. 

17.  Provided  always,  that  no  such  corporation  or  copartnership  shall  be  obliged 
to  take  out  more  than  four  licences  for  the  issuing  of  any  promissory  notes  for 
money  payable  to  the  bearer  on  demand,  allowed  by  law  to  be  re-issued  in  all  for 
any  number  of  towns  or  places  in  England;  and  in  case  any  such  corporation  or 
copartnership  shall  issue  such  promissory  notes  as  aforesaid,  by  themselves  or 
their  agents,  at  more  than  four  different  towns  or  places  in  England,  then,  after 
taking  out  three  distinct  licences  for  three  of  such  towns  or  places,  such  corporation 
or  copartnership  shall  be  entitled  to  have  all  the  rest  of  such  towns  or  places  included 
in  a  fourth  hcence. , 


The  Statute  of  Frauds  Amendment  Act,  1838. 

9  Geo.  IV. 

Cap.  XIV. 

An  Act  for  rendering  a  written  memorandum  necessary  to  the  validity 

of  certain  promises  and  engagements.    (9th  May  1828). 

Whereas  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the  reign 
of  king  James  the  First,  it  was,  among  other  things,  enacted,  that  all  actions  of 
aocoimt  and  upon  the  case,  other  than  such  accounts  as  concern  the  trade  or  mer- 
chandize between  merchant  and  merchant,  their  factors  or  servants,  aU  actions 
of  debt  grounded  upon  any  lending  or  contract  without  specialty,  and  all  actions  of 
debt  for  arrearages  of  rent,  should  be  commenced  within  three  years  after  the  end 
of  the  then  present  session  of  parliament,  or  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after:  And  whereas  a  similar  enactment  is  contained 
in  an  Act  passed  in  Ireland  in  the  tenth  year  of  the  reign  of  king  Charles  the  First; 
And  whereas  various  questions  have  arisen  in  actions  founded  on  simple  contract,  aa 
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to  the  proof  and  effect  of  acknowledgments  and  promises  offered  in  evidence  for  the  pur- 
pose of  taking  cases  out  of  the  operation  of  the  said  enactments;  and  it  is  expedient 
to  prevent  such  questions,  and  to  make  provision  for  giving  effect  to  the  said  enact- 
ments and  to  the  intention  thereof:  Be  it  therefore  enacted 

In  Actions  of  Debt  or  upon  the  Case,  no  Acknowledgment  shall  be  deemed  snfflclent  unless  It 
be  in  Writing,  or  by  Part  Payment. 

1.  That  in  actions  of  debt  or  upon  the  case  grounded  upon  any  simple  contract 
no  acknowledgment  or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactments  or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby;  and  that  where 
there  shall  be  two  or  more  joint  contractors,  or  executors  or  administrators  of  any 
contractor,  no  such  joint  contractor,  executor,  or  administrator  shall  lose  the  benefit 
of  the  said  enactments  or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them:  Provided  always,  that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever:  Provided  also,  that  in  actions  to  be  commenced 
against  two  or  more  such  joint  contractors,  or  executors  or  administrators,  if  it 
shall  appear  at  the  trial  or  otherwise  that  the  plaintiff,  though  barred  by  either 
of  the  said  recited  Acts  or  this  Act,  as  to  one  or  more  of  such  joint  contractors,  or 
executors  or  administrators,  shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants,  by  virtue  of  a  new  acknowledgment  or  promise, 
or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff. 

2.  (Repealed,  S.  L.  B.  Act,  1890.) 

Indorsements  of  Payment. 

3.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum  of  any 
payment  written  or  made  after  the  time  appointed  for  this  Act  to  take  effect,  upon 
any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

Simple  Contract  Debts  alleged  by  way  of  Set-off. 

4.  And  be  it  further  enacted,  that  the  said  recited  Acts  and  this  Act  shall  be 
deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by 
way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise. 

5.  {Bepeakd,  S.  L.  B.  Act,  1875.) 

Representations  of  Character. 

6.  And  be  it  further  enacted,  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  or  by  reason  of  any  representation  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  to  the  intent  or  purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods  upon,  unless  such  representation  or  assurance  be  made 
in  writing,  signed  by  the  party  to  be  charged  therewith. 

7.  (Bepealed,  56  &  57  Vict.  c.  71,  s.  60.) 

Memorandums  exempted  from  Stamps. 

8.  And  be  it  further  enacted,  that  no  memorandum  or  other  writing  made 
necessary  by  this  Act  shall  be  deemed  to  be  an  agreement  within  the  meaning  of 
any  statute  relating  to  the  duties  of  stamps. 

Not  to  extend  to  Scotland. 

9.  And  be  it  further  enacted,  that  nothing  in  this  Act  contained  shall  extend 
to  Scotland. 

Commencement  of  Act. 

10.  And  be  it  further  enacted,  that  this  Act  shall  commence  and  take  effect 
on  the  first  day  of  January  one  thousand  eight  hundred  and  twenty-nine. 
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The  Bills  of  Exchange  (Ireland)  Act,  1828. 

9  Geo.  IV. 

Cap.  XXIV. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  Bills  of  Exchange 

and  Promissory  Notes  in  Ireland.   (19th  June  1828). 


1. 

{Repealed,  8.  L.  B.  Act,  1873.) 

2. 

{Repealed,  45  &  46  Vict.  c.  61,  s.  96.) 

3. 

{Repealed,  8.  L.  R.  Act,  1891.) 

4. 

{Repealed,  45  &  46  Vict.  c.  61,  s.  96.) 

5. 

{Repealed,  S.  L.  R.  Act,  1891.) 

Bills  accepted  in  satisfaction  of  any  former  Debt,  to  be  deemed  a  full  Payment. 

6.  And  be  it  further  enacted,  that  if  any  person  doth  or  shall  receive  any 
such  bill  or  note,  for  and  in  satisfaction  of  any  former  debt,  or  of  any  sum  of  money 
formerly  due  unto  such  person,  the  same  shall  be  accounted  and  esteemed,  at  law 
and  in  equity,  a  full  and  complete  payment  of  such  debt,  if  such  person  so  receiving 
any  such  bill  or  note  for  his  debt  shall  not  use  due  diligence  to  obtain  payment 
thereof  by  endeavouring  to  get  such  bill  accepted  and  paid,  or  such  note  paid,  and 
also  make  his  protest  as  aforesaid,  either  for  non-acceptance  or  nonpayment  thereof, 
or  otherwise  give  due  notice  of  the  dishonour  thereof  as  aforesaid;  provided  that 
nothing  herein  contained  shall  extend  to  satisfy  or  discharge  any  other  and  different 
security  or  remedy  that  any  person  using  such  due  diligence  as  aforesaid  may  have 
for  the  same  debt  against  the  drawer,  acceptor,  or  indorser  of  such  bill,  or  the  maker 
or  indorser  of  such  note. 

7—11.    {Repealed,  45  dk  46  Vict.  c.  61,  s.  96.) 

12.  {Repealed,  8.  L.  R.  Act,  1873.) 

Notaries  Public,  upon  receiving  Bills,  to  enter  and  register  tlie  same  in  a  Book,  to  be  open  to  Inspection. 

13.  And  whereas  it  would  be  productive  of  great  benefit  to  the  holders  of 
foreign  and  inland  bills  of  exchange  and  promissory  notes,  to  cause  the  same  to 
be  presented  by  a  notary  public,  and  (if  necessary)  noted  for  non-acceptance  or 
nonpayment,  either  with  a  view  to  a  future  protest  or  otherwise,  or  whether  such 
bills  or  notes  may  have  been  previously  presented  for  acceptance  or  payment  by 
such  holders  thereof,  or  otherwise;  and  also  that  such  notary  shall  fairly  and  truly 
register  and  copy  such  bill  of  exchange  or  promissory  note  as  he  may  so  present; 
and  it  is  therefore  expedient  to  regulate  the  charges  which  such  notary  public  may 
lawfully  make,  in  relation  to  such  noting,  presentment,  registering,  and  copying; 
be  it  therefore  enacted,  that  from  and  after  the  first  day  of  September  one  thousand 
eight  hundred  and  twenty-eight,  whenever  any  bill  of  exchange  or  promissory 
note  shall  be  sent  or  delivered  to  any  notary  public  in  Ireland,  for  any  of  the  pur- 
poses aforesaid,  the  same  shall  be  by  him  forthwith  registered  and  copied  in  a  book 
to  be  kept  by  him  for  that  purpose;  and  for  which  registering  and  copying  he  shall 
be  entitled  and  is  hereby  authorized  to  make  a  charge  of  one  shilling,  whether 
such  biU  shaU  be  afterwards  noted  or  protested  or  not;  and  such  notary  shall  be 
further  entitled  to  make  an  additional  charge  of  one  shilling  and  sixpence  for  present- 
ing or  causing  to  be  presented  any  such  bill  or  note  for  payment  or  acceptance 
(as  the  case  may  be) ;  and  such  notary  shall  be  further  entitled  to  make  an  additional 
charge  of  one  shilling  and  sixpence  for  noting  every  such  bill  or  note,  when  the  same 
shall  be  dishonoured  for  non-acceptance  or  nonpayment,  as  the  case  may  be ;  provided 
the  place  where*  such  presentment  shall  be  made  shall  be  within  the  limits  or  within 
the  bounds  of  any  city  or  town  in  Ireland;  provided  always,  that  every  such  charge 
as  such  notary  public  shall  be  so  entitled  to  make  as  aforesaid  shall  in  all  cases 
be  paid  and  payable  to  such  notary  by  the  holder  or  holders  of  such  bills  or  notes ; 
and  every  such  holder  shall  be  entitled  and  is  hereby  authorized  to  recover  over, 
from  the  acceptor  of  any  such  bill  of  exchange,  or  maker  of  any  such  promissory 
note,  or  other  party  or  parties  Uable  to  such  holder  upon  such  bill  or  note,  the 
full  amount  of  such  notary's  charge  as  aforesaid,  for  registering  and  copying  the 
same  in  his  books  as  aforesaid,  in  case  such  bill  or  note  shall,  previously  to  its  being 
sent  or  delivered  to  such  notary  for  the  purpose  aforesaid,  have  been  duly  presented 
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for  acceptance  or  payment,  and  if  same  be  payable,  shall  not  have  been  paid,  or 
the  amount  thereof  duly  and  legally  tendered,  or  in  case  the  same,  though  it^may 
not  have  been  so  previously  presented  and  ^shonoured,  shall  not,  upon  being 
duly  presented  by  such  notary,  be  duly  honoured  by  acceptance  or  payment  thereof, 
as  the  case  may  be;  and  every  such  holder  shall  be  further  entitled  and  is  hereby 
authorized  to  recover  over,  from  such  acceptor  or  maker  of  such  bill  or  note,  or 
other  party  or  parties  thereto,  being  Uable  thereon  to  such  holder  as  aforesaid, 
the  full  amount  of  such  notary's  said  charge  for  presenting  or  noting  the  same, 
in  case  the  same  shall  not,  upon  being  so  duly  presented  by  such  notary  as  aforesaid, 
be  duly  honoured  by  acceptance  or  payment  thereof,  as  the  case  may  be :  Provided 
also,  that  sucn  holder  shall  be  entitled  and  is  hereby  authorized  to  recover  over, 
in  liJke  manner,  from  such  acceptor  or  maker  of  such  bill  or  note,  or  other  party 
or  parties  thereto,  as  last  aforesaid,  the  full  amount  of  such  notary's  charge  for  present- 
ing the  same,  in  case  (notwithstanding  such  acceptance  or  payment  thereof,  upon 
such  presentment  by  such  notary  as  aforesaid)  the  same  had  been  previously  thereto 
duly  presented  to  such  acceptor  or  maker  for  acceptance  or  payment  thereof,  and 
such  acceptance  or  payment  had  not  been  made:  Provided  also,  that  in  all  cases 
where  the  holder  of  such  bill  or  note  shall  be  entitled,  imder  the  aforesaid  provisions 
of  this  Act,  to  recover  from  the  acceptor  or  maker  of  such  bill  or  note,  or  other 
party  or  parties  thereto,  such  notary's  charge  for  registering  and  copying  in  his 
books,  or  presenting  the  same  for  payment,  or  noting  the  same  as  aforesaid,  it 
shall  be  lawful  for  such  notary,  at  the  time  of  presenting  such  bill  or  note  for  the 
payment  thereof,  to  demand  from  the  acceptor  or  maker  thereof,  or  the  person 
paying  the  same,  the  full  amount  of  such  charge  or  charges,  over  and  above  the 
sum  specified  in  such  bill  or  note;  and  in  case  such  acceptor  or  maker  shall,  on  such 
demand,  refuse  to  pay  such  notary  the  full  amount  of  such  charge  or  charges,  it 
shall  and  may  be  lawful  for  such  notary  to  refuse  to  receive  payment  of  the  sum 
specified  in  such  bill  or  note,  or  the  acceptance  of  such  bill,  notwithstanding  that 
the  same  may  be  tendered;  but  every  such  bill  or  note  shall,  by  reason  of  such 
refusal  to  pay  such  charge  or  charges  as  aforesaid,  be  deemed  to  be  and  shall  be 
dishonoured,  to  all  intents  and  purposes  whatsoever. 

Sums  allowed  (or  protesting  Bills. 

14.  And  be  it  further  enacted,  that  every  such  notary  pubHc,  or  other  person 
as  aforesaid,  shall  be  entitled  to  a  sum  of  four  shillings  for  protesting  any  foreign 
bill  of  exchange,  over  and  above  all  stamp  duty  payable  upon  such  protest,  and  also 
over  and  besides  the  sum  of  one  shilling  for  registering  and  copying  such  bill,  as 
herein-before  provided. 

Notaries  practising  in  Dublin  to  keep  a  Public  OtOce. 

15.  And  be  it  enacted,  that  all  pubUc  notaries  practising  in  the  city  of  Dublin 
shall  keep  a  pubhc  office  in  some  known  and  convenient  street  or  place  in  the  said 
city,  on  which  the  name  of  such  notary  and  his  profession  shall  be  set  forth  in  legible 
characters ;  and  that  the  said  afternoon  until  nine  of  the  clock  in  the  evening  of  every 
day,  (Sunday,  Good  Friday,  Christmas  Day,  and  days  of  fast  and  days  of  thanks-giving 
as  aforesaid  excepted)  i). 

Carriers  Act,  1830. 

11  Geo.  IV.  &  1  Will.  IV. 
Cap.  LXVIII. 
An  Act  for  the  more  effectual  Protection  of  Mail  Contractors,  Stage 
Coach  Proprietors  and  other  Common  Carriers  for  Hire,  against 
the  Loss  of  or  Injury  to  Parcels  or  Packages  delivered  to  them 
for  Conveyance  or  Custody,  the  Value  and  Contents  of  which  shall 
not  be  declared  to  them  by  the  Owners  thereof  (23rd  July  1830). 
Preamble. 

Whereas  by  reason  of  the  frequent  practice  of  bankers  and  others  of  sending 
by  the  pubhc  mails,  stage  coaches,  waggons,  vans,  and  other  public  conveyances 

1)  See  27  &  28  Vict.  o.  7,  s.  2,  infra. 
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by  land  for  hire,  parcels  and  packages  containing  money,  bills,  notes,  jewellery 
and  other  articles  of  great  value  in  small  compass,  much  valuable  property 
is  rendered  liable  to  depredation,  and  the  responsibility  of  mail  contractors, 
stage  coach  proprietors  and  common  carriers  for  hire  is  greatly  increased:  And 
whereas  through  the  frequent  omission  by  persons  sending  such  parcels  and 
packages  to  notify  the  value  and  nature  of  the  contents  thereof,  so  as  to  enable 
such  mail  contractors,  stage  coach  proprietors  and  other  common  carriers,  by  due 
diligence,  to  protect  themselves  against  losses  arising  from  their  legal  responsibihty, 
and  the  difficulty  of  fixing  parties  with  knowledge  of  notices  published  by  such 
mail  contractors,  stage  coach  proprietors,  and  other  common  carriers,  with  the 
intent  to  hmit  such  responsibihty,  they  have  become  exposed  to  great  and  unavoi- 
dable risks,  and  have  thereby  sustained  heavy  losses: 

Mail  contractors,  coach  proprietors  and  carriers  not  to  be  liable  tor  loss  ol  certain  goods  above 
tlie  value  of  £10,  unless  delivered  as  sucli  and  Increased  charge  accepted. 

1.  Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  Act  no  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier 
by  land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or 
property  of  the  descriptions  following;  (that  is  to  say,)  gold  or  silver  coin  of  this 
realm  or  of  any  foreign  State,  or  any  gold  or  silver  in  a  manufactured  or  unmanu- 
factured state,  or  any  precious  stones,  jewellery,  watches,  clocks  or  time-pieces 
of  any  description,  trinkets,  bills,  notes  of  the  governor  and  company  of  the  Banks 
of  England,  Scotland  and  Ireland  respectively,  or  of  any  other  bank  in  Great  Britain 
or  Ireland,  orders,  notes  or  securities  for  payment  of  money,  Enghsh  or  foreign, 
stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver 
plate,  or  plated  articles,  glass,  china,  silks  in  a  manufactured  and  unmanufactured 
state,  and  whether  wrought  up  or  not  wrought  up  with  other  materials,  furs  or 
lacei),  or  any  of  them,  contained  in  any  parcel  or  package  which  shall  have  been 
dehvered,  either  to  be  carried  for  hire  or  to  accompany  the  person  of  any  passenger 
in  any  mail  or  stage  coach  or  other  pubhc  conveyance  when  the  value  of  such 
article  or  articles  or  property  aforesaid  contained  in  such  parcel  or  package  shall 
exceed  the  sum  of  ten  pounds,  unless  at  the  time  of  the  dehvery  thereof  at  the 
office,  warehouse  or  receiving  house  of  such  mail  contractor,  stage  coach  proprietor 
or  other  common  carrier,  or  to  his,  her  or  their  book-keeper,  coachman  or  other 
servant,  for  the  purpose  of  being  carried  or  of  accompanying  the  person  of  any 
passenger  as  aforesaid,  the  value  and  nature  of  such  article  or  articles  or  property 
shah  have  been  declared  by  the  person  or  persons  sending  or  delivering  the  same, 
and  such  increased  charge  as  hereinafter  mentioned,  or  an  engagement  to  pay 
the  same,  be  accepted  by  the  person  receiving  such  parcel  or  package. 

When  parcel  so  delivered  increased  rate  of  charge  may  be  demanded.    Notice  ot  the  same  to 
be  attixed  In  offices  or  warehouses. 

2.  And  be  it  further  enacted,  that  when  any  parcel  or  package  containing 
any  of  the  articles  above  specified  shall  be  so  dehvered,  and  its  value  and  contents 
declared  as  aforesaid,  and  such  value  shall  exceed  the  sum  of  ten  pounds,  it  shall 
be  lawful  for  such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers  to  demand  and  receive  an  increased  rate  of  charge,  to  be  notified  by  some 
notice  affixed  in  legible  characters  in  some  pubhc  and  conspicuous  part  of  the 
office,  warehouse,  or  other  receiving  house  where  such  parcels  or  packages  are  receiv- 
ed by  them  for  the  purpose  of  conveyance,  stating  the  increased  rates  of  charge 
required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage  as  a  compensation 
for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable 
articles;  and  all  persons  sending  or  dehvering  parcels  or  packages  containing  such 
valuable  articles  as  aforesaid  at  such  office  shall  be  bound  by  such  notice  without 
further  proof  of  the  same  having  come  to  their  knowledge. 

Carriers  to  give  receipts,  acknowledging  increased  rate.   In  case  of  neglect  to  give  receipt,  &e. 

3.  Provided  always,  and  be  it  further  enacted,  that  when  the  value  shall 
have  been  so  declared,  and  the  increased  rate  of  charge  paid,  or  an  engagement 


1)  See  28  &  29  Vict.  c.  94,  infra. 
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to  pay  the  same  shall  have  been  accepted  as  hereinbefore,  mentioned,  th^  person 
receiving  such  increased  rate  of  charge  or  accepting  such  agreement  shall,  if  thereto 
required,  sign  a  receipt  for  the  package  or  parcel,  acknowledging  the  same  to  have 
been  insured,  which  receipt  shall  not  be  hable  to  any  stamp  duty;  and  if  such  re- 
ceipt shall  not  be  given  when  required,  or  such  notice  as  aforesaid  shall  not  have 
been  affixed,  the  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier 
as  aforesaid  shall  not  have  or  be  entitled  to  any  benefit  or  advantage  under  this 
Act,  but  shall  be  liable  and  responsible  as  at  the  common  law,  and  be  liable  to 
refund  the  increased  rate  of  charge. 

Publication  of  notices  not  to  limit  the  liability  of  proprietors,  &c,  in  respect  of  any  other 
goods  conveyed. 

4.  Provided  always,  and  be  it  enacted,  that  from  and  after  the  first  day  6t 
September  now  next  ensuing  no  pubUc  notice  or  declaration  heretofore  made  or 
hereafter  to  be  made,  shall  be  deemed  or  construed  to  Umit  or  in  anywise  affect 
the  Uabihty  at  common  law  of  any  such  mail  contractors,  stage  coach  proprietors, 
or  other  pubHc  common  carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or 
goods  to  be  carried  and  conveyed  by  them;  but  that  all  and  every  such  mail  con- 
tractors, stage  coach  proprietors,  and  other  common  carriers  as  aforesaid  shall 
from  and  after  the  said  first  day  of  September  be  hable,  as  at  the  common  law, 
to  answer  for  the  loss  of  any  injury  to  any  articles  and  goods  in  respect  whereof 
they  may  not  be  entitled  to  the  benefit  of  this  Act ;  any  public  notice  or  declaration 
by  them  made  and  given  contrary  thereto,  or  in  anywise  Hmiting  such  liability, 
notwithstanding . 

Every  office  used  to  be  deemed  a  receiving  house;  and  any  one  coach  proprietor  or  carrier 
shall  be  liable  to  be  sued. 

5.  And  be  it  further  enacted,  that  for  the  purposes  of  this  Act  every  office, 
warehouse,  or  receiving  house  which  shall  be  used  or  appointed  by  any  mail  con- 
tractor, or  stage  coach  proprietor,  or  other  such  common  carrier  as  aforesaid  for 
the  receiving  of  parcels  to  be  conveyed  as  aforesaid,  shall  be  deemed  and  taken  to 
be  the  receiving  house,  warehouse,  or  office  of  such  mail  contractor,  stage  coach 
proprietor,  or  other  common  carrier:  and  that  any  one  or  more  of  such  mail  con- 
tractors, stage  coach  proprietors,  or  common  carriers  shall  be  liable  to  be  sued 
by  his,  her,  or  their  name  or  names  only;  and  that  no  action  or  suit  commenced 
to  recover  damages  for  loss  or  injury  to  any  parcel,  package,  or  person  shaU  abate 
for  the  want  of  joining  any  coproprietor  or  co-partner  in  such  mail,  stage  coach, 
or  other  pubhc  conveyance  by  land  for  hire  as  aforesaid. 

Not  to  affect  contracts. 

6.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  annul  or  in  anywise  affect  any  special  con- 
tract between  such  mail  contractor,  stage  coach  proprietor,  or  common  carrier, 
and  any  other  parties,  for  the  conveyance  of  goods  and  merchandises. 

Parties  entitled  to  damages  for  loss  may  also  recover  back  extra  charges. 

7.  Provided  also,  and  be  it  further  enacted,  that  where  any  parcel  or  package 
shall  have  been  dehvered  at  any  such  office,  and  the  value  and  contents  declared 
as  aforesaid,  and  the  increased  rate  of  charges  been  paid,  and  such  parcels  or 
packages  shall  have  been  lost  or  damaged,  the  party  entitled  to  recover  damages 
in  respect  of  such  loss  or  damage  shall  also  be  entitled  to  recover  back  such  increased 
charges  so  paid  as  aforesaid,  in  addition  to  the  value  of  such  parcel  or  package. 

Nothing  herein  to  protect  felonious  acts. 

8.  Provided  also,  and  be  it  further  enacted,  that  nothing  in  this  Act  shall 
be  deemed  to  protect  any  mail  contractor,  stage  coach  proprietor,  or  other  common 
carrier  for  hire,  from  Hability  to  answer  for  loss  or  injury  to  any  goods  or  articles 
whatsoever,  arising  from  the  felonious  acts  of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect  any  such  coachman 
guard,  book-keeper,  or  other  servant  from  liability  for  any  loss  or  injury  occasioned 
by  his  or  their  own  personal  neglect  or  misconduct. 

Coach  proprietors  and  carrier  liable  only  to  such  damages  as  are  proved. 

9.  Provided  also,  and  be  it  further  enacted,  that  such  mail  contractors,  stage 
coach  proprietors,  or  other  common  carriers  for  hire  shall  not  be  concluded  as  to 
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the  value  of  any  such  parcel  or  package  by  the  value  so  declared  as  aforesaid,  but 
that  he  or  they  shall  in  all  cases  be  entitled  to  require,  from  the  party  suing  in 
respect  of  any  loss  or  injury,  proof  of  the  actual  value  of  the  contents  by  the  ordinary 
legal  evidence,  and  that  the  mail  contractors,  stage  coach  proprietors,  or  other 
common  carriers  as  aforesaid  shall  be  liable  to  such  damages  only  as  shall  be  so 
proved  as  aforesaid,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  as  before  mentioned. 

Money  may  be  paid  into  court  In  all  actions  for  loss  ol  goods. 

10.  And  be  it  further  enacted,  that  in  aU  actions  to  be  brought  against  any 
such  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier  as  aforesaid 
for  the  loss  of  or  injury  to  any  goods  delivered  to  be  carried,  whether  the  value  of 
such  goods  shall  have  been  declared  or  not,  it  shall  be  lawful  for  the  defendant  or 
defendants  to  pay  money  into  court  in  the  same  manner  and  with  the  same  effect 
as  the  money  may  be  paid  into  court  in  any  other  action. 


The  Civil  Procedure  Act,  1833. 

3  &  4  Will.  IV. 

Cap.  XLII. 

An  Act   for  the  further  Amendment  of  the   Law,    and  the   better 
Advancement  of  Justice   (14th  August  1833). 


Limitation  of  Action  of  Debt  on  Specialties,  &c. 

3.  And  be  it  further  enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 
all  actions  of  debt  or  scire  facias  upon  any  recognizance  and  also  all  actions  of 
debt  upon  any  award  where  the  submission  is  not  by  specialty,  or  for  any  fine 
due  in  respect  of  aiiy  copyhold  estates,  or  for  an  escape,  or  for  money  levied  on 
any  fieri  facias  and  all  actions  for  penalties,  damages,  or  sums  of  money  given  to 
the  party  grieved,  by  any  statute  now  or  hereafter  to  be  in  force  that  shall  be  sued 
or  brought  at  any  time  after  the  end  of  the  present  session  of  parliament,  shall 
be  commenced  and  sued  within  the  time  and  limitation  hereinafter  expressed,  and 
not  after;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  or  covenant  or  debt  upon  any  bond  or  other  specialty,  actions  of  debt 
or  scire  facias  upon  Tecognizance,  within  ten  years  after  the  end  of  this  present 
session,  or  within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after ; 
the  said  actions  by  the  party  grieved,  one  year  after  the  end  of  this  present  session, 
or  within  two  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present  session,  or  within 
six  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  provided  that  nothing 
herein  contained  shall  extend  to  any  action  given  by  any  statute  where  the  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially  limited. 

Remedy  for  Infants,  Femes  Covert,  &c. 

4.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are  or 
shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias,  is  or  are  or  shall 
be,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  or  beyond  the  seas,  then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same 
within  such  times  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  returned  from  beyond  the  seas,  as  other  persons  having  no  such  im- 
pediment should,  according  to  the  provisions  of  this  Act,  have  done ;  and  that  if 
any  person  or  persons  against  whom  there  shall  be  any  such  cause  of  action  is  or 
are,  or  shall  be  at  the  time  such  cause  of  action  accrued,  beyond  the  seas,  then 
the  person  or  persons  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such  times  as  are  before  limited 
after  the  return  of  such  person  or  persons  from  beyond  the  seas. 
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Proviso  in  case  of  Acitnowledement  In  Writing,  or  by  Part  Payment. 

5.  Provided  always,  that  if  any  acknowledgment  shall  have  been  made,  either 
by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  specialty,  or 
recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction  on  account 
of  any  principal  or  interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for 
the  person  or  persons  entitled  to  such  actions  to  bring  his  or  their  action  for  the 
money  remaining  unpaid  and  so  acknowledged  to  be  due  within  twenty  years  after 
such  acknowledgment  by  writing  or  part  payment  or  part  satisfaction  as  aforesaid, 
or  in  case  the  person  or  persons  entitled  to  such  action  shall  at  the  time  of  such 
acknowledgment  be  under  such  disability  as  aforesaid,  or  the  party  making  such 
acknowledgment  be,  at  the  time  of  making  the  same,  beyond  the  seas,  then  within 
twenty  years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the  party  shall 
have  returned  from  beyond  seas,  as  the  case  may  be;  and  the  plaintiff  or  plaintiffs 
in  any  such  action,  or  any  indenture,  specialty,  or  recognizance,  may,  by  way  of 
replication,  state  such  acknowledgment,  and  that  such  action  was  brought  within 
the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

Ko  Part  ol  the  United  Kingdom,  &c.  to  be  deemed  beyond  the  Seas  within  the  Meaning  of  this  Act. 
7.  And  be  it  further  enacted,  that  no  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
nor  any  Islands  adjacent  to  any  of  them,  being  Part  of  the  Dominions  of  His  Majesty, 
shall  be  deemed  to  be  beyond  the  seas  within  the  meaning  of  this  Act,  or  of  the  Act 
passed  in  the  twenty-first  year  of  the  reign  of  king  James  the  First,  intituled  an  Act 
for  limitation  of  actions,  and  for  avoidmg  of  suits  in  law. 

Jury  empowered  to  allow  Interest  upon  Debts. 

28.  And  be  it  further  enacted,  that  upon  all  debts  or  sums  certain,  payable 
at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition 
of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as  such  demand  shall  give 
notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  term  of  payment;  provided  that  interest  shall  be  payable  in  all  cases 
in^which  it  is  now  payable  by  law. 

In  certainj  Actions  the  Jury  may  give  Damages  in  the  Nature"~of  Interest. 

29.  And  be  it  further  enacted,  that  the  jury  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature 
of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the  conversion 
or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  asportatis,  and  over  and  above 
the  money  recoverable  in  all  actions  on  policies  of  assurance  made  after  the  passing 
of  this  Act. 


The  Bank  of  England  Act,  1833. 

3  &  4  WiU.  IV. 

Cap.  XCVIII. 
An  Act  for  giving  to  the  Corporation  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  certain  Privileges,  for  a  limited  Period, 
under  certain  Conditions  (29  th  August  1833). 


1.  The  governor  and  company  of  the  bank  of  England  shall  have  and  enjoy 
such  exclusive  privilege  of  banking  as  is  given  by  this  Act,  as  a  body  corporate, 
for  the  period  and  upon  the  terms  and  conditions  herein-after  mentioned,  and 
subject  to  termination  of  such  exclusive  privilege  at  the  time  and  in  the  manner 
in  this  Act  specified. 

2.  During  the  continuance  of  the  said  privilege,  no  body  poUtic  or  corporate, 
and  no  society  or  company,  or  persons  united  or  to  be  united  in  covenants  or  partner- 
ships, excee(fing  six  persons,  shall  make  or  issue  in  London,  or  within  sixty-five 
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miles  thereof,  any  bill  of  exchange  or  promissory  note,  or  engagement  for  the  pay- 
ment of  money  on  demand,  or  upon  which  any  person  holding  the  same  may  obtain 
payment  on  demand:  Provided  always,  that  nothing  herein  or  in  the  said  recited 
act  of  the  seventh  year  of  the  reign  of  his  late  majesty  king  George  the  Fourth  con- 
tained shall  be  construed  to  prevent  any  body  poHtic  or  corporate,  or  any  society 
or  company,  or  incorporated  company  or  corporation,  or  co-partnership,  carrying 
on  and  transacting  banking  business  at  any  greater  distance  than  sixty-five  miles 
from  London,  and  not  having  any  house  of  business  or  estabhshment  as  bankers 
in  London,  or  within  sixty-five  miles  thereof,  (except  as  herein-after  mentioned,) 
to  make  and  issue  their  bills  and  notes,  payable  on  demand  or  otherwise,  at  the 
place  at  which  the  same  shall  be  issued,  being  more  than  sixty-five  miles  from 
London,  and  also  in  London,  and  to  have  an  agent  or  agents  in  London,  or  at  any 
other  place  at  which  such  bills  or  notes  shall  be  made  payable  for  the  purpose  of 
payment  only,  but  no  such  bill  or  note  shall  be  for  any  sum  less  than  five  pounds, 
or  be  re-issued  in  London,  or  within  sixty-five  miles  thereof. 

3.  Any  body  politic  or  corporate,  or  society,  or  company,  or  partnership, 
although  consisting  of  more  than  six  persons,  may  carry  on  the  trade  or  business 
of  banking  in  London,  or  within  sixty-five  miles  thereof,  provided  that  such  body 
pohtic  or  corporate,  or  society,  or  company,  or  partnership  do  not  borrow,  owe, 
or  take  up  in  England  any  sum  or  sums  of  money  on  their  bills  or  notes  payable 
on  demand,  or  at  any  less  time  than  six  months  from  the  borrowing  thereof,  during 
the  continuance  of  the  privileges  granted  by  this  Act  to  the  said  governor  and  com- 
pany of  the  bank  of  England. 

4.  Provided  always,  that  from  and  after  the  first  day  of  August  one  thousand 
eight  hundred  and  tHrty-four  all  promissory  notes  payable  on  demand  of  the 
governor  and  company  of  the  bank  of  England  which  shall  be  issued  at  any  place 
in  that  part  of  the  United  Kingdom  called  England  out  of  London,  where  the  trade 
and  business  of  banking  shall  be  carried  on  for  and  on  behalf  of  the  said  governor 
and  company  of  the  bank  of  England,  shaU  be  made  payable  at  the  place  where 
such  promissory  notes  shall  be  issued ;  and  it  shall  not  be  lawful  for  the  said  governor 
and  company,  or  any  committee,  agent,*  cashier,  officer,  or  servant  of  the  said 
governor  and  company,  to  issue,  at  any  such  place  out  of  London,  any  promissory 
note  payable  on  demand  which  shall  not  be  made  payable  at  the  place  where  the 
same  shall  be  issued,  any  thing  in  the  said  recited  Act  of  the  seventh  year  aforesaid 
to  the  contrary  notwithstandmg. 

5.  (Repealed,  8.  L.  B.  Act,  1874.) 

6.  From  and  after  the  first  day  of  August  one  thousand  eight  hundred  and 
thirty-four,  unless  and  until  parhament  shall  otherwise  direct,  a  tender  of  a  note 
or  notes  of  the  governor  and  company  of  the  bank  of  England,  expressed  to  be 
payable  to  bearer  on  demand,  shall  be  a  legal  tender,  to  the  amoimt  expressed  in 
such  note  or  notes,  and  shall  be  taken  to  be  valid  as  a  tender  to  such  amount  for 
all  sums  above  five  pounds  on  all  occasions  on  which  any  tender  of  money  may  be 
legally  made,  so  long  as  the  bank  of  England  shall  continue  to  pay  on  demand 
their  said  notes  in  legal  coin :  Provided  always,  that  no  such  note  or  notes  shall  be 
deemed  a  legal  tender  of  payment  by  the  governor  and  company  of  the  bank  of 
England,  or  any  branch  bank  of  the  said  governor  and  company ;  but  the  said  governor 
and  company  are  not  to  become  hable  or  be  required  to  pay  and  satisfy,  at  any 
branch  bank  of  the  said  governor  and  company,  any  note  or  notes  of  the  said  governor 
and  company  not  made  specially  payable  at  such  branch  bank  f  but  the  said  governor 
and  company  shall  be  hable  to  pay  and  satisfy  at  the  Eank  of  England  in  London, 
all  notes  of  the  said  governor  and  company,  or  of  any  branch  thereof. 

7.  (Repealed,  8.  L.  R.  Act,  1861.) 

8.  An  account  of  the  amount  of  bulUon  and  securities  in  the  bank  of  England 
belonging  to  the  said  governor  and  company,  and  of  notes  in  circulation,  and  of 
deposits  in  the  said  bank,  shall  be  transmitted  weekly  to  the  Chancellor  of  the 
Exchequer  for  the  time  being,  and  such  accounts  shall  be  consoUdated  at  the  end 
of  every  month,  and  an  average  state  of  the  bank  accounts  of  the  preceding  three 
months,  made  from  such  consolidated  accounts  as  aforesaid,  shall  be  published 
every  month  in  the  next  succeeding  London  Gazette. 

9—13,    (Repealed,  8.  L.  B.  Act,  1874.) 
15.    (Repealed,  8.  L.  R.  Act,  1874.) 
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The  Debtors  (Ireland)  Act,  1840. 

3  &  4  Vict. 

Cap.  CV. 

Limitation  ol  Action  of  Delit  on  Specialties,  &c. 

82.  And  be  it  enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 
all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also  all  actions  of 
debt  upon  any  award  where  the  submission  is  not  by  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied  on  any 
fieri  facias,  and  all  actions  for  penalties,  damages,  oi;  sums  of  money  given  to  the 
party  grieved  by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or 
brought  at  any  time  after  the  time  when  this  act  shall  commence  and  take  effect,  shall 
be  commenced  and  sued  within  the  time  and  limitation  herein-after  expressed,  and  not 
after;  (that  is  to  say,)  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
or  covenant  or  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias 
upon  recognizance,  within  ten  years  after  the  end  of  this  present  session,  or  within 
twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  the  said  actions 
by  the  party  grieved  one  year  after  the  end  of  this  present  session,  or  within  two 
years  after  the  cause  of  such  actions  or  suits,  but  not  after;  and  the  said  other 
actions  within  three  years  after  the  end  of  this  present  session,  or  within  six  years 
after  the  cause  of  such  actions  or  suits,  but  not  after;  provided  that  nothing  hereiu 
contained  shall  extend  to  any  action  given  by  any  statute  where  the  time  for  bringing 
such  action  is  or  shall  be  by  any  statute  specially  limited. 

Infants,  Femes  Covert,  &c. 

33.  And  be  it  enacted,  that  if  any  person  or  persons  that  is  or  are  or  shall 
be  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias,  is  or  are,  or  shall  be  at 
the  time  of  any  such  cause  of  action  accrued,  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentis,  or  beyond  the  Seas,  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same  within 
such  times  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory, 
or  returned  from  beyond  the  seas,  as  other  persons  having  no  such  impediment 
should,  according  to  the  provisions  of  this  Act,  have  done;  and  that  if  any  person 
or  persons  against  whom  there  shall  be  any  such  cause  of  action  is  or  are  or  shall 
be  at  the  time  such  cause  of  action  accrued  beyond  the  seas,  then  the  person  or 
persons  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same 
against  such  person  or  persons  within  such  times  as  are  before  limited,  after  the 
return  of  such  person  or  persons  from  beyond  the  seas. 

Acknowledgment  in  Writing,  or  Part  Payment. 

34.  Provided  always,  and  be  it  enacted,  that  if  any  acknowledgment  shall 
have  been  made,  either  by  writing  signed  by  the  party  Kable  by  virtue  of  such 
indenture,  specialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest  being  then  due  thereon,  it  shall 
and  may  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his  or 
their  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due  within 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment  or  part  satis- 
faction as  aforesaid;  or  in  case  the  person  or  persons  entitled  to  such  action  shall 
at  the  time  of  such  acknowledgment  be  under  such  disability  as  aforesaid,  or  the 
party  making  such  acknowledgment  be  at  the  time  of  maHng  the  same  beyond 
the  seas,  then  within  twenty  years  after  such  disabihty  shall  have  ceased  as  aforesaid, 
or  the  party  shall  have  returned  from  beyond  the  seas  (as  the  case  may  be) ;  and  the 
plaintiff  or  plaintiffs  in  any  such  action  on  any  indenture,  specialty,  or  recognizance 
may,  by  way  of  replication,  state  such  acknowledgment,  and  that  such  action 
was  brought  within  the  time  aforesaid  in  answer  to  a  plea  of  this  statute. 
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The  Bank  Charter  Act,  1844. 

7  &  8  Vict. 

Cap.  XXXII. 

An  Act  to  regulate  the  issue  of  bank  notes,  and  for  giving  to  the 

Governor  and  Company  of  the  Bank  of  England  certain  privileges 

for  a  limited  period   (19th  July  1844). 

Whereas  it  is  expedient  to  regulate  the  issue  of  bills  or  notes  payable  on  demand: 
And  whereas  an  Act  was  passed  in  the  foiu-th  year  of  the  reign  of  His  late  Majesty 
King  WilUam  the  Fourth,  intituled  an  Act  for  giAdng  to  the  corporation  of  the  governor 
and  company  of  the  Bank  of  England  certain  privileges  for  a  limited  period,  under 
certain  conditions;  and  it  is  expedient  that  the  privileges  of  exclusive  banking 
therein  mentioned  should  be  continued  to  the  said  governor  and  company  of  the 
Bank  of  England,  with  such  alterations  as  are  herein  contained,  upon  certain  con- 
ditions: Be  it  enacted: 

Bank  to  establish  a  separate  Department  for  the  Issue  of  Notes. 

1.  That  from  and  after  the  thirty-first  day  of  August  one  thousand  eight  hun- 
dred and  forty-four  the  issue  of  promissory  notes  of  the  governor  and  company 
of  the  Bank  of  England,  payable  on  demand,  shall  be  separated  and  thenceforth 
kept  wholly  distinct  from  the  general  banking  business  of  the  said  governor  and 
company;  and  the  business  of  and  relating  to  such  issue  shall  be  thenceforth  con- 
ducted and  carried  on  by  the  said  governor  and  company  in  a  separate  department 
to  be  called  "The  issue  department  of  the  Bank  of  England,"  subject  to  the  rules 
and  regulations  herein-after  contained;  and  it  shall  be  lawful  for  the  court  of  direc- 
tors of  the  said  governor  and  company,  if  they  shall  think  fit,  to  appoiat  a  committee 
or  committees  of  directors  for  the  conduct  and  management  of  such  issue  depart- 
ment of  the  Bank  of  England,  and  from  time  to  time  to  remove  the  members,  and 
define,  alter,  and  regulate  the  constitution  and  powers  6f  such  committee,  as  they 
shall  think  fit,  subject  to  any  byelaws,  rules,  or  regulations  which  may  be  made 
for  that  purpose :  Provided  nevertheless,  that  the  said  issue  department  shall  always 
be  kept  separate  and  distinct  from  the  banking  department  of  the  said  governor 
and  company. 

Management  of  the  Issue  by  Bank  of  England. 

2.  And  be  it  enacted,  that  upon  the  thirty-first  day  of  August  one  thousand 
eight  hundred  and  forty-four  there  shall  be  transferred,  appropriated,  and  set  apart 
by  the  said  governor  and  company  to  the  issue  department  of  the  Bank  of  England 
securities  to  the  value  of  fourteen  milUon  pounds,  whereof  the  debt  due  by  the 
pubhc  to  the  said  governor  and  company  shall  be  and  be  deemed  a  part;  and  there 
shall  also  at  the  same  time  be  transferred,  appropriated,  and  set  apart  by  the  said 
governor  and  company  to  the  said  issue  department  so  much  of  the  gold  coin  and 
gold  and  silver  buUion  then  held  by  the  Bank  of  England  as  shall  not  be  required 
by  the  banking  department  thereof;  and  thereupon  there  shall  be  deUvered  out  of 
the  said  issue  department  into  the  said  banking  department  of  the  Bank  of  England 
such  an  amount  of  Bank  of  England  notes  as,  together  with  the  Bank  of  England 
notes  then  in  circulation,  shall  be  equal  to  the  aggregate  amount  of  the  securities, 
coin,  and  bulhon  so  transferred  to  the  said  issue  department  of  the  Bank  of  England; 
and  the  whole  amount  of  Bank  of  England  notes  then  in  circulation,  including 
those  dehvered  to  the  banking  department  of  the  Bank  of  England  as  aforesaid, 
shall  be  deemed  to  be  issued  on  the  credit  of  such  securities,  coin,  and  bulHon  so 
appropriated  and  set  apart  to  the  said  issue  department;  and  from  thenceforth 
it  shall  not  be  lawful  for  the  said  governor  and  company  to  increase  the  amount 
of  securities  for  the  time  being  in  the  said  issue  department,  save  as  herein-after 
is  mentioned,  but  it  shall  be  lawful  for  the  said  governor  and  company  to  diminish 
the  amount  of  such  securities,  and  again  to  increase  the  same  to  any  sum  not  ex- 
ceeding in  the  whole  the  sum  of  fourteen  million  pounds,  and  so  from  time  to  time 
as  they  shall  see  occasion;  and  from  and  after  such  transfer  and  appropriation 
to  the  said  issu6  department  as  aforesaid  it  shall  not  be  lawful  for  the  said  governor 
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and  company  to  issue  Bank  of  England  notes,  either  into  the  banking  department 
of  the  Bank  of  England,  or  to  any  person  or  persons  whatsoever,  save  in  exchange 
for  other  Bank  of  England  notes,  or  for  gold  coin  or  for  gold  or  silver  bullion  received 
or  purchased  for  the  said  issue  department  under  the  provisions  of  this  Act,  or  in 
exchange  for  securities  acquired  and  taken  in  the  said  issue  department  under 
the  provisions  herein  contained:  Provided  always,  that  it  shall  be  lawful  for  the 
said  governor  and  company  in  their  banking  department  to  issue  all  such  Bank 
of  England  notes  as  they  shall  at  any  time  receive  from  the  said  issue  department 
or  otherwise,  in  the  same  manner  in  all  respects  as  such  issue  would  be  lawful  to 
any  other  person  or  persons. 

Proportion  of  Silver  Bullion£to  belretained^in  the  Issue|Department. 

3.  And  whereas  it  is  necessary  to  limit  the  amount  of  silver  bullion  on  which 
it  shall  be  lawful  for  the  issue  department  of  the  Bank  of  England  to  issue  Bank 
of  England  notes :  Be  it  therefore  enacted,  that  it  shall  not  be  lawful  for  the  Bank 
of  England  to  retain  in  the  issue  department  of  the  said  bank  at  any  one  time  an 
amount  of  silver  bulUon  exceeding  one  fourth  part  of  the  gold  coin  and  bullion 
at  such  time  held  by  the  Bank  of  England  in  the  issue  department. 

All  Persons  may  demand  of  the  Issue  Department  Notes  for  Gold  Bullion. 

4.  And  be  it  enaoted,  that  all  persons  shall  be  entitled  to  demand  from  the 
issue  department  of  the  Bank  of  England  Bank  of  England  notes  in  exchange  for 
gold  bullion,  at  the  rate  of  three  pounds  seventeen  shillings  and  ninepence  per 
ounce  of  standard  gold:  Provided  always,  that  the  said  governor  and  company 
shall  in  all  cases  be  entitled  to  require  such  gold  bullion  to  be  melted  and  assayed 
by  persons  approved  by  the  said  governor  and  company,  at  the  expense  of  the 
parties  tendering  such  gold  bullion. 

Power  to  Increase  Securities  in  the  Issue  Department,  and  issue  additional  Notes. 

5.  Provided  always,  and  be  it  enacted,  that  if  any  banker  who  on  the  sixth 
day  of  May  one  thousand  eight  hundred  and  forty-four  was  issuing  his  own  bank 
notes  shall  cease  to  issue  his  own  bank  notes,  it  shall  be  lawful  for  Her  Majesty  in 
Council,  at  any  time  after  the  cessation  of  such  issue,  upon  the  application  of  the 
said  governor  and  company,  to  authorize  and  empower  the  said  governor  and  com- 
pany to  increase  the  amount  of  securities  in  the  said  issue  department  beyond 
the  total  sum  or  value  of  fourteen  million  pounds,  and  thereupon  to  issue  additional 
Bank  of  England  notes  to  an  amount  not  exceeding  such  increased  amount  of  securi- 
ties specified  in  such  order  in  council,  and  so  from  time  to  time :  Provided  always, 
that  such  increased  amount  of  securities  specified  in  such  order  in  council  shall 
in  no  case  exceed  the  proportion  of  two  thirds  the  amount  of  bank  notes  which 
the  banker  so  ceasing  to  issue  may  have  been  authorized  to  issue  under  the  pro- 
visions of  this  Act ;  and  every  such  order  in  council  shall  be  published  in  the  next 
succeeding  London  Gazette. 

6.  Account  to  be  rendered  by  the  Bank  of  England. 

7.  Bank  of  England  exempted  from  Stamp  Duty  upon  their  Notes. 

8.  {Revealed,  8.  L.  B.  {Nr.  2)  Act,  1874.) 

Bank  to  allow  the  Public 'the  Profits  of  increased  Circulation. 

9.  And  be  it  enacted,  that  in  case,  under  the  provisions  herein-bef  ore  contained, 
the  securities  held  in  the  said  issue  department  of  the  Bank  of  England  shall  at  any 
time  be  increased  beyond  the  total  amount  of  fourteen  miUion  pounds,  then  and 
in  each  and  every  year  in  which  the  same  shall  happen,  and  so  long  as  such  increase 
shall  continue,  the  said  governor  and  company  shall,  in  addition  to  the  said  annual 
sum  of  one  himdred  and  eighty  thousand  pounds,  make  a  further  payment  or  allow- 
ance to  the  pubhc,  equal  in  amount  to  the  net  profit  derived  in  the  said  issue  depart- 
ment during  the  current  year  from  such  additional  securities,  after  deducting  the 
amount  of  the  expense  occasioned  by  the  additional  issue  during  the  same  period, 
which  expenses  shall  include  the  amount  of  any  and  every  composition  or  payment 
to  be  made  by  the  said  governor  and  company  to  any  banker  in  consideration  of 
the  discontinuance  at  any  time  hereafter  of  the  issue  of  bank  notes  by  such  banker. 

No  new  Bank  of  Issue. 

10.  And  be  it  enacted,  that  from  and  after  the  passing  "of  this  Act  no  person 
other  than  a  banker  who  on  the  sixth  day  of  May  one  thousand  eight  hundred  and 
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forty-four  was  lawfully  issuing  his  own  bank  notes  shall  make  or  issue  bank  notes 
in  any  part  of  the  United  Kingdom. 

Restriction  against  Issue  of  Bank  Notes. 

11.  And  be  it  enacted,  that  from  and  after  the  passing  of  this  Act  it  shall  not 
be  lawful  for  any  banker  to  draw,  accept,  make,  or  issue  in  England  or  Wales,  any 
biU  of  exchange  or  promissory  note  or  engagement  for  the  payment  of  money  payable 
to  bearer  on  demand,  or  to  borrow,  owe,  or  take  up,  in  England  or  Wales,  any 
sums  or  sum  of  money  on  the  bills  or  notes  of  such  banker  payable  to  bearer  on 
demand,  save  and  except  that  it  shall  be  lawful  for  any  banker  who  was  on  the 
sixth  day  of  May  one  thousand  eight  hundred  and  forty-four  carrying  on  the  business 
of  a  banker  ia  England  or  Wales,  and  was  then  lawfully  issuing,  in  England  or 
Wales,  his  own  bank  notes,  under  the  authority  of  a  licence  to  that  effect,  to  con- 
tinue to  issue  such  notes  to  the  extent  and  under  the  conditions  herein-after  men- 
tioned, but  not  further  or  otherwise;  and  the  right  of  any  company  or  partnership 
to  continue  to  issue  such  notes  shall  not  be  in  any  manner  prejudiced  or  affected 
by  any  change  which  may  hereafter  take  place  in  the  personal  composition  of  such 
company  or  partnership,  either  by  the  transfer  of  any  shares  or  share  therein,  or 
by  the  admission  of  any  new  partner  or  member  thereto,  or  by  the  retirement  of 
any  present  partner  or  member  therefrom:  Provided  always,  that  it  shall  not  be 
lawful  for  any  company  or  partnership  now  consisting  of  only  six  or  less  than  six 
persons  to  issue  bank  notes  at  any  time  after  the  number  of  partners  therein  shall 
exceed  six  in  the  whole. 

Bankers  ceasing  to  issue  Notes  may  not  resume. 

12.  And  be  it  enacted,  that  if  any  banker  in  any  part  of  the  United  Kingdom 
who  after  the  passing  of  this  Act  shall  be  entitled  to  issue  bank  notes  shall  become 
bankrupt,  or  shall  cease  to  carry  on  the  business  of  a  banker,  or  shall  discontinue 
the  issue  of  bank  notes,  either  by  agreement  with  the  governor  and  company  of 
the  Bank  of  England  or  otherwise,  it  shall  not  be  lawful  for  such  banker  at  any 
time  thereafter  to  issue  any  such  notes. 

13.  Existing  Banks  of  Issue  to  continue,  under  certain  Limitations. 

14.  Provision  for  united  Banks. 

15.  Duplicate  Certificate  to  be  published  in  the  Gazette. 

16.  In  case  Banks  become  united,  Commissioners  to  certify  the  Amount  of 
Bank  Notes  which  each  Bank  was  authorized  to  issue. 

17.  Penalty  on  Banks  issuing  in  excess. 

18.  Issuing  Banks  to  render  Accounts. 

19.  Mode  of  ascertaining  the  average  Amount  of  Bank  Notes  of  each  Banker 
in  circulation  during  the  first  Four  Weeks  after  lOth  October  1844. 

20.  Inspection  of  books. 

21.  All  Bankers  to  return  Names  once  a  Year  to  the  Stamp  Office. 

22.  Bankers  to  take  out  a  separate  Licence  for  every  Place  at  which  they 
issue  Notes  or  Bills.  Proviso  in  favour  of  Bankers  who  had  Four  such  Licences 
in  force  on  the  6th  of  May  1844. 

23.  Compensation  to  certain  Bankers  named  in  the  Schedule. 

24.  Bank  of  England  to  be  allowed  to  compound  with  Issuing  Banks. 

25.  (Refmled,  19  &  20  Vict.  c.  20.) 

Banks  witliin  Sl^cty-flve  Miles  ol  London  may  accept,  &c.  Bills. 

26.  And  be  it  enacted,  that  from  and  after  the  passing  of  this  Act  it  shall 
be  lawful  for  any  society  or  company  or  any  persons  in  partnership,  though  exceed- 
ing six  in  number,  carrying  on  the  business  of  banking  in  London,  or  within  sixty- 
five  miles  thereof,  to  draw,  accept,  or  endorse  bills  of  exchange,  not  being  payable 
to  bearer  on  demand,  anything  in  the  herein-before  recited  Act  passed  in  the  fourth 
year  of  the  reign  of  His  said  Majesty  King  William  the  Fourth,  or  in  any  other  Act, 
to  the  contrary  notwithstanding. 

Bank  to  enjoy  Privileges,  subject  to  Redemption. 

27.  And  be  it  enacted,  that  the  said  governor  and  company  of  the  Bank  of 
England  shall  have  and  enjoy  such  exclusive  privilege  of  banking  as  is  given  by 
this  Act,  upon  such  terms  and  conditions,  and  subject  to  the  termination  thereof 
at  such  time  and  in  such  manner,  as  is  by  this  Act  provided  and  specified;  and  all 
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and  every  the  powers  and  authorities,  franchises,  privileges,  and  advantages,  given 
or  recognized  by  the  said  recited  Act  passed  in  the  fourth  year  of  the  reign  of  His 
Majesty  king  William  the  Fourth  as  belonging  to  or  enjoyed  by  the  said  go- 
vernor and  company  of  the  Bank  of  England,  or  by  any  subsequent  Act  or  Acts 
of  parliament,  shall  be  and  the  same  are  hereby  declared  to  be  in  full  force  and 
continued  by  this  Act,  except  so  far  as  the  same  are  altered  by  this  Act;  subject 
nevertheless  to  redemption  upon  the  terms  and  conditions  following;  (that  is  to 
say),  at  any  time  upon  twelve  months  notice  to  be  given  after  the  first  day  of 
August  one  thousand  eight  hundred  and  fifty-five,  and  upon  repayment  by  parlia- 
ment to  the  said  governor  and  company  or  their  successors  of  the  sum  of  eleven 
million  fifteen  thousand  and  one  hundred  pounds,  being  the  debt  now  due  from 
the  pubUc  to  the  said  governor  and  company,  without  any  deduction,  discount, 
or  abatement  whatsoever,  and  upon  payment  to  the  said  governor  and  company 
and  their  successors  of  all  arrears  of  the  sum  of  one  hundred  thousand  poimcLs 
per  annum,  in  the  last-mentioned  Act  mentioned,  together  with  the  interest  or 
annuities  payable  upon  the  said  debt  or  in  respect  thereof,  and  also  upon  repayment 
of  all  the  principal  and  interest  which  shall  be  owing  unto  the  said  governor  and 
company  and  their  successors  upon  all  such  tallies,  exchequer  orders,  exchequer 
bills,  or  parhamentary  funds  which  the  said  governor  and  company  or  their  succes- 
sors shall  have  remaining  in  their  hands  or  be  entitled  to  at  the  time  of  such  notice 
to  be  given  as  last  aforesaid,  then  and  in  such  case,  and  not  till  then,  the  said  ex- 
clusive privileges  of  banking  granted  by  this  Act  shall  cease  and  determine  at  the 
expiration  of  such  notice  of  twelve  months ;  and  any  vote  or  resolution  of  \he  house 
of  commons,  signified  under  the  hand  of  the  speaker  of  the  said  house  in  writing, 
and  deUvered  at  the  public  office  of  the  said  governor  and  company,  shall  be  deemed 
and  adjudged  to  be  a  sufficient  notice. 

Interpretation  Clause. 

28.  And  be  it  enacted,  that  in  this  Act  in  the  term  "Bank  of  England  notes" 
shall  extend  and  apply  to  the  promissory  notes  of  the  governor  and  company  of 
the  Bank  of  England  payable  to  bearer  on  demand;  and  that  the  term  "banker" 
shall  extend  and  apply  to  aU  corporations,  societies,  partnerships,  and  persons, 
and  every  individual  person  carrying  on  the  business  of  banking,  whether  by  the 
issue  of  bank  notes  or  otherwise,  except  only  the  governor  and  company  of  the 
Bank  of  England;  and  that  the  word  "person"  used  in  this  Act  shall  include  cor- 
porations, and  that  the  singular  number  in  this  Act  shall  include  the  plural  number, 
and  the  plural  number  the  singular,  except  where  there  is  anything  in  the  context 
repugnant  to  such  construction;  and  that  the  masculine  gender  in  this  Act  shall 
include  the  feminine,  except  where  there  is  anything  in  the  context  repugnant  to 
such  construction. 

29.  {Repealed,  S.  L.  B.  {Nr.  2)  Act,  1874.) 


Schedules. 


The  Common  Law  Procedure  (Ireland)  Act,  1863. 

16  &  17  Vict. 

Cap.  CXIII. 
Umltatlon  ol  certain  Actions. 

20.  All  actions  for  rent  upon  an  indenture  of  demise,  all  actions  upon  any 
bond  or  other  specialty,  or  upon  any  judgment,  statute  staple,  statute  merchant, 
or  recognizance,  shall  be  commenced  and  sued  within  twenty  years  after  the  cause 
of  such  actions  or  suits,  or  the  recovery  of  such  judgment,  but  not  after;  all  actions 
grounded  upon  any  lending  or  contract,  express  or  imphed,  without  specialty, 
or  upon  any  award,  where  the  submission  is  not  by  specialty,  or  for  any  money 
levied  on  fieri  facias;  all  actions  of  account  or  for  not  accounting,  other  than  for 
such  accoun^is  as  concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants;  all  actions  for  direct  injuries  to  real  or  personal  property; 
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actions  for  the  taking  away,  detention,  or  conversion  of  property,  goods,  and  chattels; 
actions  for  libel,  malicious  prosecution  and  arrest,  seduction,  criminal  conversation; 
and  actions  for  all  other  causes  which  would  heretofore  have  been  brought  in  the 
form  of  action  called  trespass  on  the  case,  except  as  herein-after  excepted,  shall 
be  commenced  and  sued  within  six  years  after  the  cause  of  such  actions,  but  not 
after;  and  all  actions  for  assault,  menace,  battery,  wounding,  and  imprisonment 
shall  be  commenced  and  sued  within  four  years  after  the  cause  of  such  actions, 
but  not  after;  and  all  actions  for  words,  and  for  penalties,  damages,  or  sums  of 
money  given  to  the  party  grieved,  by  any  statute  now  or  hereafter  to  be  in  force, 
shall  be  commenced  and  sued  within  two  years  after  the  words  spoken  or  the  cause 
of  such  action  or  suit,  but  not  after;  and  with  respect  to  every  cause  of  action  not 
herein  specifically  provided  for,  being  the  subject  matter  of  a  personal  action,  such 
actions  in  respect  thereof  shall  be  brought  within  the  same  period  of  limitation 
now  appUcable  thereto,  notwithstanding  that  such  cause  of  action  may  be  described 
or  expressed  in  such  statutes  by  reference  to  any  particular  form  of  action :  Provided 
that  nothing  in  this  Act  contained  shall  alter  the  period  of  limitation  of  any  action 
given  by  any  statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited. 

Remedy  for  Disabilities. 

22.  If  any  person  that  is  or  shall  be  entitled  to  any  such  action  is  or  shall 
be  at  the  time  of  any  such  cause  of  action  accrued  within  the  age  of  twenty-one 
years,  a  married  woman,  of  unsound  mind,  or  beyond  the  seas,  then  such  person 
shall  be  at  liberty  to  bring  the  same  action,  so  as  he  commence  the  same  within 
such  time  after  the  cessation  of  such  disabiUty  or  his  return  from  beyond  the  seas, 
as  other  persons  having  no  such  impediment  should,  according  to  the  provisions 
of  this  Act,  have  done ;  and  if  any  person  or  persons  against  whom  there  shall  be  any 
such  cause' of  action  is  or  shall  be  at  the  time  such  cause  of  action  accrued  beyond 
the  seas,  then  the  person  entitled  to  any  such  cause  of  action  shall  be  at  liberty 
to  bring  the  same  against  such  person,  within  such  time  as  is  before  limited,  after 
the  return  of  such  person  from  beyond  the  seas. 

After  Acknowledgment  or  part  Payment  on  account  ot  Specialty,  Judgment,  Recognizance,  &c. 

23.  If  any  acknowledgment  shall  have  been  or  shall  be  made,  either  by  writing 
signed  by  the  party  Uable  by  virtue  of  any  indenture,  specialty,  judgment,  statute 
staple,  or  statute  merchant,  or  recognizance,  or  his  agent,  or  by  part  payment 
or  part  satisfaction  on  account  of  any  principal  or  interest  being  then  due  thereon, 
it  shall  be  lawful  for  the  person  entitled  to  bring  his  action  for  the  money  remaining 
unpaid,  and  so  acknowledged  to  be  due,  within  twenty  years  after  such  acknowledg- 
ment by  writing,  or  part  payment  or  part  satisfaction  as  aforesaid,  or  in  case  the 
person  entitled  shall  at  the  time  of  such  acknowledgment  be  under  such  disabihty 
as  aforesaid,  or  the  party  making  such  acknowledgment  be  at  the  time  of  making 
the  same  beyond  the  seas,  then  within  twenty  years  after  such  disability  shall 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from  beyond  the  seas, 
as  the  case  may  be ;  and  the  plaintiff  in  any  such  action  on  any  indenture,  specialty, 
judgment,  statute  staple,  or  statute  merchant,  or  recognizance,  may  rely  on  such 
acknowledgment,  and  that  such  action  was  brought  within  the  time  aforesaid, 
in  answer  to  a  plea  of  this  statute. 

Alter  Acknowledgment  or  part  Payment  In  respect  of  Liabilities  on  Simple  Contract. 

24.  In  actions  grounded  upon  any  simple  contract  no  acknowledgment  or 
proroise  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  any  case  out  of  the  operation  of  the  provisions  of  this  Act  in  relation  to  the 
Umitation  of  actions,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  ac- 
knowledgment or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby;  and  where  there  shall  be  two  or  more 
joint  contractors,  or  executors  or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor,  or  administrator  shall  lose  the  benefit  of  this  Act  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  or  promise 
made  and  signed  by  any  other  or  others  of  them:  Provided  always,  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whomsoever. 
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Indorsement  of  Payment  by  Creditor  not  to  take  Case  out  at  Statute. 

25.  No  endorsement  or  memorandum  of  any  payment  written  or  made  upon 
any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment  so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of  this  Act 
in  relation  to  the  hmitation  of  actions. 

As  to  Debts  alleged  by  way  of  Set-off. 

26.  This  Act  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt  alleged 
by  way  of  set-off  on  the  part  of  any  defendant. 

Memorandums  not  to  require  Stamps. 

27.  No  memorandum  or  other  writing  made  necessary  by  this  Act  shall  be 
deemed  to  be  an  agreement  within  the  meaning  of  any  statute  relating  to  the  duties 
on  stamps. 


The  Railway  and  Canal  Traffic  Act,  1854. 

17  &  18  Vict. 
Cap.  XXXI. 

An    act   for   the   better   regulation   of   the  traffic  on  railways  and 

canals   (loth  July  1854). 


Company  to  be  liable  for  Neglect  or  Default  in  the  Carriage  of  Goods,  notwithstanding  Notice 
to  the  contrary.  —  Company  not  to  be  liable  beyond  a  limited  Amount  in  certain  Cases,  unless 
the  Value  declared  and  extra  Payment  made. 

7.  Every  such  company  as  aforesaid  i)  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods,  or 
things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the  neglect 
Or  default  of  such  company  or  its  servants,  notwithstanding  any  notice,  condition, 
or  declaration  made  and  given  by  such  company  contrary  thereto,  or  in  anywise 
hmiting  such  liability;  every  such  notice,  condition,  or  declaration  being  hereby 
declared  to  be  null  and  void:  Provided  always,  that  nothing  herein  contained  shall 
be  construed  to  prevent  the  said  companies  from  making  such  conditions  with 
respect  to  the  receiving,  forwarding,  and  delivering  of  any  the  said  animals,  articles, 
goods,  or  things,  as  shall  be  adjudged  by  the  court  or  judge  before  whom  any  question 
relating  thereto  shall  be  tried  to  be  just  and  reasonable:  Provided  always,  that 
no  greater  damages  shall  be  recovered  for  the  loss  of  or  for  any  injury  done  to  any 
of  such  animals,  beyond  the  sums  herein-after  mentioned;  (that  is  to  say,)  for  any 
horse  fifty  pounds;  for  any  neat  cattle,  per  head,  fifteen  pounds;  for  any  sheep 
or  pigs,  per  head,  two  pounds;  unless  the  person  sending  or  delivering  the  same 
to  such  company  shall,  at  the  time  of  such  delivery,  have  declared  them  to  be 
respectively  of  higher  value  than  as  above  mentioned;  in  which  case  it  shall  be 
lawful  for  such  company  to  demand  and  receive  by  way  of  compensation  for  the 
increased  risk  and  care  thereby  occasioned,  a  reasonable  per-centage  upon  the 
excess  of  the  value  so  declared  above  the  respective  sums  so  Umited  as  aforesaid, 
and  which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge;  and  such  per- 
centage or  increased  rate  of  charge  shall  be  notified  in  the  maimer  prescribed  in 
the  statute  eleventh  George  Fourth  and  first  WilUam  Fourth,  chapter  sixty-eight, 
and  shall  be  binding  upon  such  company  in  the  manner  therein  mentioned:  Provided 
also,  that  the  proof  of  the  value  of  such  animals,  articles,  goods,  and  things,  and 
the  amount  of  the  injury  done  thereto,  shall  in  all  cases  he  upon  the  person  claiming 
compensation  for  such  loss  or  injury :  Provided  also,  that  no  special  contract  between 
such  company  and  any  other  parties  respecting  the  receiving,  forwarding,  or  de- 
livering of  any  animals,  articles,  goods,  or  things  as  aforesaid  shall  be  binding  upon 
or  affect  any  such  party  unless  the  same  be  signed  by  him  or  by  the  person  deUver- 
ing  such  animals,  articles,  goods,  or  things  respectively  for  carriage :  Provided  also, 


1)  I.  e.  every  railway  company,  canal  company,  and  railway  and  canal  company. 
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that  nothing  herein  contained  shall  alter  or  affect  the  rights,  privileges,  or  liabiUties 
of  any  such  company  under  the  said  Act  of  the  eleventh  George  Fourth  and  first 
WiUiam  Fourth,  chapter  sixty-eight,  with  respect  to  articles  of  the  descriptions 
mentioned  in  the  said  Act. 


Bills  of  Lading  Act. 

18  &  19  Vict. 

Cap.  CXI. 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading 
(14  th  August  185s). 


Whereas  by  the  custom  of  merchants  a  bill  of  lading  of  goods  being  trans- 
ferable by  endorsement  the  property  in  the  goods  may  thereby  pass  to  the  endorsee, 
but  nevertheless  aU  rights  in  respect  of  the  contract  contained  in  the  biU  of  lading 
continue  in  the  original  shipper  or  owner,  and  it  is  expedient  that  such  rights 
should  pass  with  the  property:  And  whereas  it  frequently  happens  that  the  goods 
in  respect  of  which  biUs  of  lading  purport  to  be  signed  have  not  been  laden  on 
board,  and  it  is  proper  that  such  bills  of  lading  in  the  hands  of  a  bond  fide  holder 
for  value  should  not  be  questioned  by  the  master  or  other  person  signing  the  same 
on  the  ground  of'  the  goods  not  having  been  laden  as  aforesaid:  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parhament 
assembled,  and  by  the  authority  of  the  same,  as  follows: 

Rights  under  Bills  of  Lading  to  vest  In  consignee  or  endorsee. 

1.  Every  consignee  of  goods  named  in  a  biU  of  lading,  and  every  endorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned  shall 
pass ,  upon  or  by  reason  of  such  consignment  or  endorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been 
made  ^ich  himself. 

Not  to  aflect  right  of  stoppage  In  transitu  or  claims  for  freight. 

2.  Nothing  herein  contained  shall  prejudice  or  affect  any  right  of  stoppage 
in  transitu,  or  any  right  to  claim  freight  against  the  original  shipper  or  owner, 
or  any  liabihty  of  the  consignee  or  endorsee  by  reason  or  in  consequence  of  his 
being  such  consignee  or  endorsee,  or  of  his  receipt  of  the  goods  by  reason  or  in 
consequence  of  such  consignment  or  endorsement. 

Bin  of  Lading  In  hands  of  consignee,  &c.,  conclusive  evidence  of  the  shipment  as  against 
Master,  &c.  —  Proviso. 

3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for  valuable 
consideration  representing  goods  to  have  been  shipped  on  board  a  vessel  shall  be  con- 
clusive evidence  of  such  shipment  as  against  the  master  or  other  person  signing  the 
same,  notwithstanding  that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped,  unless  such  holder  of  the  bill  of  lading  shall  have  had  actual  notice 
at  the  time  of  receiving  the  same  that  the  goods  had  not  been  in  fa«t  laden  on 
board :  Provided,  that  the  master  or  other  person  so  signing  may  exonerate  himself 
in  respect  of  such  misrepresentation  by  showing  that  it  was  caused  without  any 
default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims. 
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The  Mercantile  Law  Amendment  Act,  1856. 

19  &  20  Vict. 

Cap.  XCVII. 

An  act  to  amend  the  laws  of  England  and  Ireland  affecting  trade 

and  commerce  j(29th  July  1856). 


1  &  2.    {Repealed,  56  &  57  Vict.  c.  71,  s.  60.) 
Consideration  for  Guarantee  need  not  appear  by  Writing. 

3.  No  special  promise  to  be  made  by  any  person  after  the  passing^of  this 
Act  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person,  being  in  writing 
and  signed  by  the  party  to  be  charged  therewith  or  some  other  person  by  him  there- 
unto lawfully  authorized,  shall  be  deemed  iavalid  to  support  an  action,  suit,  or 
other  proceeding  to  charge  the  person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise  does  not  appear  in  writing, 
or  by  necessary  inference  from  a  written  document. 

4.  {Repealed,  53  &  54Vict.  c.  39,  s.  48.) 

A  Surety  who  discharges  the  Liability  to  be  entitled  to  Assignment  of  all  Securities  held  by  the 
Creditor. 

5.  Every  person  who,  being  surety  for  the  debt  or  duty  of  another,  or  being 
liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or  perform  such  duty, 
shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt  or  duty,  whether  such  judgment,  specialty,  or  other  security  shall  or  shall 
not  be  deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  debt  or  per- 
formance of  the  duty,  and  such  person  shall  be  entitled  to  stand  in  the  place  of 
the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper  indemnity 
to  use  the  name  of  the  creditor,  in  any  action  or  other  proceeding,  at  law  or  in 
equity,  in  order  to  obtain  from  the  principal  debtor,  or  any  co-surety,  co-contractor, 
or  co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made  and  loss 
sus'tained  by  the  person  who  shall  have  so  paid  such  debt  or  performed  such  duty, 
and  such  payment  or  performance  so  made  by  such  surety  shall  not  be  pleadable 
in  bar  of  any  such  action  or  other  proceeding  by  him:  Provided  always,  that  no 
co-surety,  co-contractor,  or  co-debtor  shall  be  entitled  to  recover  from  any  other 
co-surety,  co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more  than  the  just 
proportion  to  which,  as  between  those  parties  themselves,  such  last-mentioned 
person  shall  be  justly  Hable. 

6  &  7.    {Repealed,  45  &  46  Vict.  c.  61,  s.  96.) 

With  reference  to  the  Repairs  of  Ships,  every  Port  within  the  Uhlted  Kingdom,  &c.  a  Home  Port. 

8.  In  relation  to  the  rights  and  remedies  of  persons  having  claims  for  repairs 
done  to,  or  supphes  furnished  to  or  for,  ships,  every  port  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  and  the  Islands  adjacent  to  any  of  them,  being  part  of  the  dominions 
of  Her  Majesty,  shall  be  deemed  a  home  port. 

Limitation  of  Actions  tor  "Merchants'  Accounts". 

9.  All  actions  of  account  or  for  not  accounting,  and  suits  for  such  accounts, 
as  concern  the  trade  of  merchandise  between  merchant  and  merchant,  their  factors 
or  servants,  shall  be  commenced  and  sued  within  six  years  after  the  cause  of  such 
actions  or  suits,  or  when  such  cause  has  already  arisen  then  within  six  years  after 
the  passing  of  this  Act;  and  no  claim  in  respect  of  a  matter  which  arose  more  than 
six  years  before  the  commencement  of  such  action  or  suit  shall  be  enforceable  by 
action  or  suit  by  reason  only  of  some  other  matter  of  claim  comprised  in  the  same 
account  having  arisen  within  six  years  next  before  the  commencement  of  such 
action  or  suit. 

Absence  beyond  Seas  or  Imprisonment  of  a  Creditor  nof^to  be  a  Disability. 

10.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  suit  with 
respect  to  which  the  period  of  Umitation  within  which  the  same  shall  be  brought 
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is^fixed  by  the  Act  of  the  twenty-first  year  of  the  reign  of  Hng  James  the  First, 
chapter  sixteen,  section  three,  or  by  the  Act  of  the  fourth  year  of  the  reign  of  queen 
Anne,  chapter  sixteen,  section  seventeen,  or  by  the  Act  of  the  fifty-third  year  of 
the  reign  of  king  George  the  Third,  chapter  one  hundred  and  twenty-seven,  section 
five,  or  by  the  Acts  of  the  third  and  fourth  years  of  the  reign  of  king  William  the 
Fourth,  chapter  twenty-seven,  sections  forty,  forty-one,  and  forty-two,  and  chapter 
forty-two,  section  three,  or  by  the  Act  of  the  sixteenth  and  seventeenth  years  of 
the  reign  of  Her  present  Majesty,  chapter  one  hundred  and  thirteen,  section  twenty, 
shall  be  entitled  to  any  time  within  which  to  commence  and  sue  such  action  or 
suit  beyond  the  period  so  fixed  for  the  same  by  the  enactments  aforesaid,  by  reason 
only  of  such  person,  or  some  one  or  more  of  such  persons,  being  at  the  time  of  such 
cause  of  action  or  suit  accrued  beyond  the  seas,  or  in  the  cases  in  which  by 
virtue  of  any  of  the  aforesaid  enactments  imprisonment  is  now  a  disability, 
by  reason  of  such  person  or  some  one  or  more  of  such  persons  being  imprisoned 
at  the  time  of  such  cause  of  action  or  suit  accrued. 

Period  of  Limitation  to  run  as  to  Joint  Debtors  In  the  Kingdom,  though  some  are  beyond  Seas.  — 
Judgment  recovered  against  Joint  Debtors  in  the  Kingdom  to  be  no  Bar  to  proceeding  against 
others  beyond  Seas  after  their  Return. 

11.  Where  such  cause  of  action  or  suit  with  respect  to  which  the  period  of 
limitation  is  fixed  by  the  enactments  aforesaid  or  any  of  them  Ues  against  two 
or  more  joint  debtors,  the  person  or  persons  who  shall  be  entitled  to  the  same  shall 
not  be  entitled  to  any  time  within  which  to  commence  and  sue  any  such  action 
or  suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not  be  beyond  the 
seas  at  the  time  such  cause  of  action  or  suit  accrued,  by  reason  only  that  some 
other  one  or  more  of  such  joint  debtors  was  or  were  at  the  time  such  cause  of  action 
accrued  beyond  the  seas,  and  such  person  or  persons  so  entitled  as  aforesaid  shall 
not  be  barred  from  commencing  and  suing  any  action  or  suit  against  the  joint 
debtor  or  joint  debtors  who  was  or  were  beyond  seas  at  the  time  the  cause  of  action 
or  suit  accrued  after  his  or  their  return  from  beyond  seas,  by  reason  only  that 
judgment  was  already  recovered  against  any  one  or  more  of  such  joint  debtors 
who  was  not  or  were  not  beyond  seas  at  the  time  aforesaid. 

Definition  of  "beyond  Seas,"  witliln  4  &  5  Anne,  c.  16.  and  this  Act. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the 
Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any  Islands  adjacent 
to  any  of  them,  being  part  of  the  dominions  of  Her  Majesty,  shall  be  deemed  to  be 
beyond  seas  within  the  meaning  of  the  Act  of  the  fourth  and  fifth  years  of  the  reign 
of  Queen  Anne,  chapter  sixteen,  or  of  this  Act. 

Provisions  of  9  G.  4.  c.  14.  ss.  1.  &  8.  and  16  &  17  Vict.  c.  113.  ss.  24  &  27.  extended  to  Acknow. 
lodgments  by  Agents. 

13.  In  reference  to  the  provisions  of  the  Acts  of  the  ninth  year  of  the  reign 
of  King  Greorge  the  Fourth,  chapter  fourteen,  sections  one  and  eight,  and  the  six- 
teenth and  seventeenth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred 
and  thirteen,  sections  twenty-four  and  twenty-seven,  an  acknowledgment  or  pro- 
mise made  or  contained  by  or  in  a  writing  signed  by  an  agent  of  the  party  chargeable 
thereby,  duly  authorized  to  make  such  acknowledgment  or  promise,  shall  have 
the  same  effect  as  if  such  writing  had  been  signed  by  such  party  himself. 

Part  Payment  by  one  Contractor,  &e.  not  to  prevenf  Bar  by  certain  Statutes  of  Limitations  in 
favour  of  another  Contractor,  &c. 

14.  In  reference  to  the  provisions  of  the  Acts  of  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  chapter  sixteen,  section  three,  and  of  the  Act  of  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  chapter  forty-two- 
section  three,  and  of  the  Act  of  the  sixteenth  and  seventeenth  years  of  the  reign 
of  Her  present  Majesty,  chapter  one  hundred  and  thirteen,  section  twenty,  when 
there  shall  be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or  Hable 
jointly  only  or  jointly  and  severally,  or  executors  or  administrators  of  any  contractor, 
no  such  co-contractor  or  co-debtor,  executor,  or  administrator  shall  lose  the  benefit 
of  the  said  enactments  or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal,  interest,  or  other  money,  by  any  other  or  others 
of  such  co-contractors  or  co-debtors,  executors,  or  administrators. 

15.  (Bepealed,  S.  L.  B.  Act,  1894.) 
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Short  Title. 

16.  In  citing  this  Act  it  shall  be  sufficient  to  use  the  expression  "The  Mercantile 
Law  Amendment  Act,  1856." 

Extent  of  Act. 

17.  Nothing  in  this  Act  shall  extend  to  Scotland. 


24  &  25  Vict.  c.  CXXI. 
Administration  by  foreign  consuls  of  effects  of  deceased  aliens. 

4.  Whenever  a  convention  shall  be  made  between  Her  Majesty  and  any  foreign 
State  whereby  Her  Majesty's  consuls  or  vice-consuls  in  such  foreign  State  shall  receive 
the  same  or  the  like  powers  and  authorities  as  are  herein-after  expressed,  it  shall 
be  lawful  for  Her  Majesty  by  Order  in  Council  to  direct,  and  from  and  after  the 
pubUcation  of  such  Order  in  the  London  Gazette  it  shall  be  and  is  hereby  enacted, 
that  whenever  any  subject  of  such  foreign  State  shall  die  within  the  dominions 
of  Her  Majesty,  and  there  shall  be  no  person  present  at  the  time  of  such  death  who 
shall  be  rightfully  entitled  to  administer  to  the  estate  of  such  deceased  person, 
it  shall  be  lawful  for  the  consul,  vice-consul,  or  consular  agent  of  such  foreign  State 
within  that  part  of  Her  Majesty's  dominions  where  such  foreign  subject  shall  die, 
to  take  possession  and  have  the  custody  of  the  personal  property  of  the  deceased, 
and  to  apply  the  same  in  payment  of  his  or  her  debts  and  funeral  expenses,  and 
to  retain  the  surplus  for  the  benefit  of  the  persons  entitled  thereto ;  but  such  consul, 
vice-consul,  or  consular  agent  shall  immediately  apply  for  and  shall  be  entitled 
to  obtain  from  the  proper  Court  letters  of  administration  of  the  effects  of  such 
deceased  person,  hmited  in  such  manner  and  for  such  time  as  to  such  Court  shall 
seem  fit. 


Innkeepers'  Liability  Act,  1863. 

26  &  27  Vict. 

Cap.  XLI. 

An  Act  to  amend  the  Law  respecting  the  Liability  of  Innkeepers^ 

and  to  prevent  certain  Frauds  upon  them  (13th  July  1863). 

Innkeeper  not  to  be  liable  tor  Loss,  &e.  beyond  £30,  except  In  certain  Cases. 

1.  No  innkeeper  shall,  after  the  passing  of  this  Act,  be  Uable  to  make  good 
to  any  guest  of  such  innkeeper  any  loss  of  or  injury  to  goods  or  property  brought 
to  his  inn,  not  being  a  horse  or  other  Uve  animal,  or  any  gear  appertaining  thereto, 
or  any  carriage,  to  a  greater  amount  than  the  sum  of  thirty  pounds,  except  in 
the  following  cases;  (that  is  to  say,) 

1.  Where  such  goods  or  property  shall  have  been  stolen,  lost,  or  injured  through 
the  wilful  act,  default,  or  neglect  of  such  innkeeper  or  any  servant  in 
his  employ; 

2.  Where  such  goods  or  property  shaU  have  been  deposited  expressly  for 
safe  custody  with  such  innkeeper. 

Provided  always,  that  in  the  case  of  such  deposit  it  shall  be  lawful  for  such 
innkeeper,  if  he  think  fit,  to  require,  as  a  condition  of  his  liability,  that  such  goods 
or  property  shall  be  deposited  in  a  box  or  other  receptacle,  fastened  and  sealed 
by  the  person  depositing  the  same. 

Obligation  to  receive  Property  of  Guests  for  sate  Custody. 

2.  If  any  innkeeper  shall  refuse  to  receive  for  safe  custody,  as  before  men- 
tioned, any  goods  or  property  of  his  guest,  or  if  any  such  guest  shall,  through 
any  default  of  such  innkeeper,  be  unable  to  deposit  such  goods  or  property  as 
aforesaid,  such  innkeeper  shall  not  be  entitled  to  the  benefit  of  this  Act  in  respect 
of  such  goods  or  property. 
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Notice  of  Law,  &c.  to  be  conspicuously  exhibited. 

3.  Every  innkeeper  shall  cause  at  least  one  copy  of  the  First  Section  of  this 
Act,  printed  in  plain  type,  to  be  exhibited  in  a  conspicuous  part  of  the  hall  or 
entrance  to  his  Inn,  and  he  shall  be  entitled  to  the  benefit  of  this  Act  in  respect 
of  such  goods  or  property  only  as  shall  be  brought  to  his  inn  while  such  copy 
shall  be  so  exhibited. 

Interpretation  ot  Terms. 

4.  The  words  and  expressions  herein-after  contained,  which  in  their  ordinary 
signification  have  a  more  confined  or  a  different  meaning,  shall  in  this  Act,  except 
where  the  nature  of  the  provision  or  the  context  of  the  Act  shall  exclude  such 
construction,  be  interpreted  as  follows;  that  is  to  say,  the  word  "Inn"  shall  mean 
any  hotel,  inn,  taver  i,  public  house,  or  other  place  of  refreshment,  the  keeper 
of  which  is  now  by  law  responsible  for  the  goods  and  property  of  his  guests ;  and 
the  word  "Innkeeper"  shall  mean  the  keeper  of  any  such  place. 


The  Bills  of  Exchange  (Ireland)  Act,  1864. 

27  &  28  Vict. 

Cap.  VII. 

Notaries  in  Ireland  not  required  to  attend  alter  6  o'Clock  in  the  Afternoon  to  receive  Payment 
of^any  Bill  or  Note.  , 

2.  From  and  after  the  passing  of  this  act,  it  shall  not  be  necessary  for  any 
notary  public  in  Ireland,  or  any  person  for  him,  at  his  house  or  office,  to  be  in  atten- 
dance after  the  hour  of  six  of  the  clock  in  the  afternoon  of  any  day,  in  order  to 
receive  payment  of  any  bill  or  note;  but  every  such  bill  or  note  whereof  payment 
shall  not  be  made  or  duly  or  legally  tendered  at  or  before  such  hoiu:  of  six  of  the 
clock  in  the  afternoon  shall  be  considered  to  be  and  shall  be  dishonoured,  to  all 
intents  and  purposes;  and  thereupon  such  notary  public  shall  and  may  note  or  pro- 
test the  same  for  nonpayment,  any  law,  statute,  or  usgage  to  the  contrary  notwith- 
standing. 


Carriers  Act  Amendment  Act,  1865. 

28  &  29  Vict. 

Cap.  XCIV. 

An  act  to  amend  the  Carriers  Act  (5th  July  1865). 


The  term  "Lace"  in  11  G.  4.  &  1  W.  4.  e.  68.  not  to  Include  machine-made  lace. 

1.  In  the  Carriers  Act  (that  is  to  say,  the  Act  of  the  session  held  in  the 
eleventh  year  of  the  reign  of  King  George  the  fourth  and  the  first  year  of  the 
reign  of  King  William  the  fourth,  chapter  sixty-eight,  "for  the  more  effectual 
protection  of  mail  contractors,  stage  coach  proprietors,  and  other  common  carriers 
for  hire,  against  the  loss  of  or  injury  to  parcels  or  packages  delivered  to  them 
for  conveyance  or  custody,  the  value  and  contents  of  which  shall  not  be  declared 
to  them  by  the  owners  thereof,")  the  term  "lace"  shall,  with  respect  to  any  parcel 
or  package  delivered  after  the  commencement  of  this  Act,  be  construed  as  not 
including  machine-made  lace. 

Commencement  of  Act. 

2.  This  Act  shall  commence  from  and  immediately  after  the  thirtieth  day 
of  September  one  thousand  efght  hundred  and  sixty-five. 

Short  title. 

3.  This  Act  may  be  cited  as  the  Carriers  Act  Amendment  Act,  1865. 
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The  Banking  Companies  (Shares)  Act,  1867. 

30  &  31  Vict. 

Cap.  XXIX. 

An  act  to  amend  the  law  in  respect  of  the  sale  and  purchase  of 

shares  in  joint  stock  banking  companies   (17th  June  1867). 

Contracts  tor  Sale,  &c.  of  Shares  to  be  void  unless  the  Numbers  by  which  such  Shares  are  distin- 
guished are  set  forth  in  Contract. 

1.  All  contracts,  agreements,  and  tokens  of  sale  and  purchase  which  shall 
be  made  or  entered  into  for  the  sale  or  transfer,  or  purporting  to  be  for  the  sale 
or  transfer,  of  any  share  or  shares,  or  of  any  stock  or  other  interest,  in  any  joint 
stock  banking  company  in  the  United  BLingdom  of  Great  Britain  and  Ireland  con- 
stituted under  or  regulated  by  the  provisions  of  any  act  of  parliament,  royal  charter, 
or  letters  patent,  issuing  shares  or  stock  transferable  by  any  deed  or  written  instru- 
ment, shall  be  null  and  void  to  all  intents  and  purposes  whatsoever,  unless  such 
contract,  agreement,  or  other  token  shall  set  forth  and  designate  in  writing  such  shares, 
stock,  or  interest  by  the  respective  numbers  by  which  the  same  are  distinguished 
at  the  making  of  such  contract,  agreement,  or  token  on  the  register  or  books  of  v 
such  banking  company  as  aforesaid,  or  where  there  is  no  such  register  of  shares 
or  stock  by  distinguishing  numbers,  then  unless  such  contract,  agreement,  or  other 
token  shaU  set  forth  the  person  or  persons  in  whose  name  or  names  such  shares, 
stock,  or  interest  shall  at  the  time  of  making  such  contract  stand  as  the  registered 
proprietor  thereof  in  the  bpoks  of  such  banking  company;  and  every  person,  whether 
principal,  broker,  or  agent,  who  shall  wilfully  insert  in  any  such  contract,  agreement, 
or  other  token  any  false  entry  of  such  numbers,  or  any  name  or  names  other  than 
that  of  the  person  or  persons  in  whose  name  such  shares,  stock,  or  interest  shall 
stand  as  aforesaid,  shall  be  guilty  of  a  misdemeanour,  and  be  punished  accordingly, 
and,  if  in  Scotland,  shall  be  guilty  of  an  offence  punishable  by  fine  or  imprisonment. 

Registered  Shareholders  may  see  Lists. 

2.  Joint  stock  banking  companies  shall  be  bound  to  show  their  list  of  share- 
holders to  any  registered  shareholder  during  business  hours,  from  ten  of  the  clock 
to  four  of  the  clock. 

Extent  of  Act  limited. 

3.  This  Act  shall  not  extend  to  shares  or  stock  in  the  Bank  of  England  or  the 
Bank  of  Ireland. 


The  Bank  Holidays  Act,  1871. 

34  &  35  Vict. 

Cap.  XVII. 

An  Act  to  make  Provision  for  Bank  Holidays,  and  respecting 

Obligations  to  make  Payments  and  do  other  acts  on  such  Bank 

Holidays   (25  th  May  1871). 


Bills  due  on  bank  holidays  to  be  payable  on  the  following  day. 

1.  After  the  passing  of  this  Act,  the  several  days  in  the  schedule  to  this  Act 
mentioned  (and  which  days  are  in  this  Act  hereinafter  referred  to  as  bank  holidays) 
shall  be  kept  as  close  holidays  in  all  banks  in  England  and  Ireland  and  Scotland 
respectively,  and  all  bills  of  exchange  and  promissory  notes  which  are  due  and 
payable  on  any  such  bank  hohday  shall  be  payable,  and  in  case  of  non-payment 
may  be  noted  and  protested,  on  the  next  following  day,  and  not  on  such  bank 
holiday;  and  any  such  noting  or  protest  shall  be  as  vaHd  as  if  made  on  the  day 
on  which  the  bill  or  note  was  made  due  and  payable;  and  for  all  the  purposes  of 
this  act  the  day  next  following  a  bank  hoUday  shall  mean  the  next  following  day 
on  which  a  bill  of  exchange  may  be  lawfully  noted  or  protested. 
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Provision  m  to  notice  of  dishonour  and  presentation  lor  honour. 

2.  When  the  day  on  which  any  notice  of  dishonour  of  an  unpaid  bill  of  ex- 
change or  promissory  note  should  be  given,  or  when  the  day  on  which  a  bill  of 
exchange  or  promissory  note  should  be  presented  or  received  for  acceptance,  or 
accepted  or  forwarded  to  any  referee  or  referees,  is  a  bank  hohday,  such  notice  of 
dishonour  shall  be  given  and  such  bill  of  exchange  or  promissory  note  shall  be 
presented  or  forwarded  on  the  day  next  following  such  bank  holiday. 

As  to  any  payments  on  bank  holidays. 

3.  No  person  shall  be  compellable  to  make  any  payment  or  to  do  any  act 
upon  such  bank  hoUdays  which  he  would  not  be  compellable  to  do  or  make  on 
Christmas  Day  or  Good  Friday;  and  the  obUgation  to  make  such  payment  and 
do  such  act  shall  apply  to  the  day  following  such  bank  hohday;  and  the  making 
of  such  payment  and  doing  such  act  on  such  following  day  shall  be  equivalent 
to  payment  of  the  money  or  performance  of  the  act  on  the  hohday. 
Appointment  ot  special  bank  holidays  by  royal  proclamation. 

4.  It  shall  be  lawful  for  her  Majesty,  from  time  to  time,  as  to  her  Majesty 
may  seem  fit,  by  proclamation,  in  the  manner  in  which  solemn  fasts  or  days  of 
pubhc  thanksgiving  may  be  appointed,  to  appoint  a  special  day  to  be  observed  as 
a  bank  hohday,  either  throughout  the  United  Kingdom  or  in  any  part  thereof, 
or  in  any  county,  city,  borough  or  district  therein,  and  any  day  so  appointed  shall 
be  kept  as  a  close  hohday  in  all  banks  within  the  locahty  mentioned  in  such  pro- 
clamation, and  shall,  as  regards  bills  of  exchange  and  promissory  notes  payable 
in  such  locahty,  be  deemed  to  be  a  bank  hohday  for  all  the  purposes  of  this  Act. 
Day  appointed  tor  bank  holiday  may  be  altered  by  Order  in  Council. 

5.  It  shall  be  lawful  for  her  Majesty  in  like  manner,  from  time  to  time,  when 
it  is  made  to  appear  to  her  Majesty  in  council  in  any  special  case  that  in  any  year 
it  is  inexpedient  that  a  day  by  this  Act  appointed  for  a  bank  hohday  should  be  a 
bank  holiday,  to  declare  that  such  day  shall  not  in  such  year  be  a  bank  hohday, 
and  to  appoint  such  other  day  as  to  her  Majesty  in  council  may  seem  fit  to  be  a 
bank  hohday  instead  of  such  day,  and  thereupon  the  day  so  appointed  shall  in 
such  year  be  substituted  for  the  day  so  appointed  by  this  Act. 

6.  (Bepealed  hy  s.  3.  of  38  «fe  39  Vict.  c.  13.) 

7.  This  Act  may  be  cited  for  all  purposes  as  The  Bank  Hohdays  Act  1871. 


Schedule. 


Bank  Holidays  in  England  and  Ireland. 

Easter  Monday. 

The  Monday  in  Whitsim  week. 

The  first  Monday  in  August. 

The  twenty-sixth  day  of  December,  if  a  week  day. 

Bank  Holidays  in  Scotland. 

New  Year's  Day. 
Christmas  Day. 

If  either  of  the  above  days  falls  on  a  Sunday,  the  next  following  Monday  shall  be 
a  bank  holiday. 
Good  Friday. 

The  first  Monday  of  May. 
The  first  Monday  of  August. 

The  Infants  Relief  Act,  1874. 

37  &  38  Vict. 

Cap.  LXII. 

An  act  to  amend  the  Law  as  to  the  Contracts  of  Infants 

(yth  August  1874). 

Contracts  by  Infants,  except  for  necessaries,  to  be  void. 

1.    All  contracts,  whether  by  speciahty  or  by  simple  contract,  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods 
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supplied  or  to  be  suppKed  (other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void :  Provided  always,  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant  may,  by  any  existing  or 
future  statute,  or  by  the  rules  of  common  law  or  equity,  enter,  except  such  as  now 
by  law  are  voidable. 

No  action  to  be  brought  on  ratification  of  infant's  contract. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any  pro- 
mise made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  made  after  full  age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration  for  such  promise  or  ratifi- 
cation after  full  age^). 

Sliort  title. 

3.  This  Act  may  be  cited  as  the  Infants  Relief  Act,  1874. 


Holidays  Extension  Act,  1875. 

38  &  39  Vict. 

Cap.  XIII. 
Days  mentioned  in  scliedule  to  be  liolldays. 

1.  Prom  and  after  the  passing  of  this  Act,  the  several  days  and  each  and 
every  of  them  in  the  schedule  to  this  Act  mentioned,  being  holidays  under  the 
Hohdays  Act  of  1871,  shall  be  kept  as  public  holidays  in  the  customs,  inland  re- 
venue offices,  and  bonding  warehouses  in  England  and  Ireland  respectively;  and 
it  shall  be  lawful  for  the  directors  or  governing  body  (by  whatever  name  known) 
of  any  dock  or  docks  in  England  and  Ireland  respectively  to  cause  the  said  days 
or  any  of  them  to  be  kept  as  hohdays  in  such  dock  or  docks,  any  restraining  clause 
in  any  Act  of  Parhament  notwithstanding:  Provided  that  such  directors  or  gover- 
ning body  shall  give  notice  thereof  by  inserting  an  advertisement  to  that  effect 
in  some  newspaper  circulating  in  the  locahty  of  such  dock  or  docks,  and  by  affixing 
to  the  principal  gates  of  the  said  dock  or  docks,  or  to  some  conspicuous  place  in 
the  immediate  neighbourhood,  a  notice  to  the  same  effect  for  at  least  a  week  im- 
mediately preceding  any  day  which  it  is  intended  to  observe  as  a  hohday  under 
this  Act;  and  the  anniversary  of  the  coronation  of  her  Majesty  and  her  successors, 
and  the  birthday  of  the  Prince  of  Wales,  shall  no  longer  be  kept  as  hohdays  in 
any  inland  revenue  office  in  England  or  Ireland. 

26th  December  falling  on  Sunday. 

2.  Whenever  the  26th  day  of  December  shall  fall  on  a  Sunday,  the  Monday 
immediately  next  following,  that  is  to  say,  the  27th  day  of  December,  shall  be 
a  hohday  under  this  Act,  and  also  under  the  Hohdays  Act  of  1871. 

Exercise  of  powers  by  Lord  Lieutenant  of  Ireland. 

3.  The  powers  conferred  on  her  Majesty  by  sections  4  and  5  of  the  Hohdays 
Act  of  1871,  may  be  exercised  in  Ireland  as  far  as  relates  to  that  part  of  the  United 
Kingdom,  by  the  Lord  Lieutenant  in  Council,  and  those  powers  of  her  Majesty  and 
of  the  Lord  Lieutenant  in  C!ouncil  shall  extend  to  hohdays  under  this  Act. 

Short  title. 

4.  This  Act  may  be  cited  for  aU  purposes  as  "The  Holidays  Extension  Act,  1875". 


Schedule. 


Easter  Monday. 

Monday  in  Whitsun  week. 

The  first  Monday  in  August. 

The  26th  of  December  (if  a  week  day). 


1)  See  55  &  56  Vict.  c.  4,  mfra. 
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Innkeepers  Act,  1878. 

41  &  42  Vict. 

Cap.  XXXVIII. 
An  Act  for   the  further  relief  of  Innkeepers   (8th  August  1878). 


Landlord,  &c.  may  dispose  of  goods  left  with  him  after  six  weeks. 

1.  The  landlord,  proprietor,  keeper,  or  manager  of  any  hotel,  inn,  or  licensed 
public-house  shall,  in  addition  to  his  ordinary  hen,  have  the  right  absolutely  to 
sell  and  dispose  by  pubhc  auction  of  any  goods,  chattels,  carriages,  horses,  wares, 
or  merchandise  which  may  have  been  deposited  with  him  or  left  in  the  house  he 
keeps,  or  in  the  coach-house,  stable,  stable-yard,  or  other  premises  appurtenant 
or  belonging  thereunto,  where  the  person  depositing  or  leaving  such  goods, 
chattels,  carriages,  horses,  wares,  or  merchandise  shall  be  or  become  indebted  to 
the  said  innkeeper  either  for  any  board  or  lodging  or  for  the  keep  and  expenses 
of  any  horse  or  other  animals  left  with  or  standing  at  hvery  in  the  stables  or  fields 
occupied  by  such  innkeeper. 

Provided  that  no  such  sale  shall  be  made  until  after  the  said  goods,  chattels, 
carriages,  horses,  wares,  or  merchandise  shaU  have  been  for  the  space  of  six  weeks 
in  such  charge  or  custody  or  in  or  upon  such  premises  without  such  debt  having 
been  paid  or  satisfied,  and  that  such  innkeeper,  after  having,  out  of  the  proceeds 
of  such  sale,  paid  himself  the  amount  of  any  such  debt,  together  with  the  costs 
and  expenses  of  such  sale,  shall  on  demand  pay  to  the  person  depositing  or  leaving 
any  such  goods,  chattels,  carriages,  horses,  wares,  or  merchandise  the  surplus  (if 
any)  remaining  after  such  sale :  Provided  further,  that  the  debt  for  the  payment 
of  which  a  sale  is  made  shall  not  be  any  other  or  greater  debt  than  the  debt  for 
which  the  goods  or  other  articles  could  have  been  retained  by  the  innkeeper  under 
his  hen. 

Provided  also,  that  at  least  one  month  before  any  such  sale  the  landlord, 
proprietor,  keeper,  or  manager  shall  cause  to  be  inserted  in  one  London  newspaper 
and  one  country  newspaper  circulating  in  the  district  where  such  goods,  chattels, 
carriages,  horses,  wares,  or  merchandise,  or  some  of  them,  shall  have  been  deposited 
or  left,  an  advertisement  containing  notice  of  such  intended  sale,  and  giving  shortly 
a  description  of  the  goods  and  chattels  intended  to  be  sold,  together  with  the  name 
of  the  owner  or  person  who  deposited  or  left  the  same  where  known. 

Stiort  title. 

2.  This  Act  may  be  cited  as  the  Innkeepers  Act,  1878. 


Conveyancing  and  Law  of  Property  Act,  1881. 

44  &  45  Vict. 

Cap.  XLI. 

Power  of  attorney  of  married  woman. 

40.  1.  A  married  woman,  whether  an  infant  or  not,  shall  by  virtue  of  this  Act  have 
power,  as  if  she  were  unmarried  and  of  full  age,  by  deed,  to  appoint  an  at- 
torney on  her  behalf  for  the  purpose  of  executing  any  deed  or  doing  any 
other  act  which  she  might  herself  execute  or  do;  and  the  provisions  of  this 
Act  relating  to  instruments  creating  powers  of  attorney  shall  apply  thereto. 

Execution  under  power  of  attorney. 

46.  1.  The  donee  of  a  power  of  attorney  may,  if  he  thinks  fit,  execute  or  do^any 
assurance,  instrument,  or  thing  in  and  with  his  own  name  and  signature 
and  his  own  seal,  where  seahng  is  required,  by  the  authority  of  the  donor 
of  the  power;  and  every  assurance,  instrument,  and  thing  so  executed  and 
done  shall  be  as  effectual  in  law,  to  all  intents,  as  if  it  had  been  executed 
or  done  by  the  donee  of  the  power  in  the  name  and  with  the  signature  and 
seal  of  the  donor  thereof. 
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Payment  by  attorney  under  power  without  notice  of  death,  etc.,  good. 

47.  1.  Any  person  making  or  doing  any  payment  or  act,  in  good  faith,  in  pursuance 
of  a  power  of  attorney,  shall  not  be  liable  in  respect  of  the  payment  or  act 
by  reason  that  before  the  payment  or  act  the  donor  of  the  power  had  died 
or  become  lunatic,  of  unsound  mind,  or  bankrupt,  or  had  revoked  the  power, 
if  the  fact  of  death,  lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation 
was  not  at  the  time  of  the  payment  or  act  known  to  the  person  making 
or  doing  the  same. 
2.  But  this  section  shall  not  affect  any  right  against  the  payee  of  any  person 
interested  in  any  money  so  paid;  and  that  person  shall  have  the  like  remedy 
against  the  payee  as  he  would  have  had  against  the  payer  if  the  payment 
had  not  been  made  by  him. 
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45  &  46  Vict. 

Cap.  XXXIX. 
Effect  of  power  of  attorney,  for  value,  made  absolutely  irrevocable. 

8.  If  a  power  of  attorney,  given  for  valuable  consideration,  is  in  the  in- 
strument creating  the  power  expressed  to  be  irrevocable,  then,  in  favour  of  a 
purchaser: 

1.  The  power  shall  not  be  revoked  at  any  time,  either  by  anything  done  by 
the  donor  of  the  power  without  the  concurrence  of  the  donee  of  the  power, 
or  by  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy 
of  the  donor  of  the  power;  and 

2.  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  pursuance  of  the 
power,  shall  be  as  valid  as  if  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the  power,  had  not 
been  done  or  happened;  and 

3.  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at  any  time  be 
prejudicially  affected  by  notice  of  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of  the  power,  or  of  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor 
of  the  power. 

Effect  of  power  of  attorney,  for  value  or  not,  made  irrevocable  for  fixed  time. 

9.  If  a  power  of  attorney,  whether  given  for  valuable  consideration  or  not, 
is  in  the  instrument  creating  the  power  expressed  to  be  irrevocable  for  a  fixed  time 
therein  specified,  not  exceeding  one  year  from  the  date  of  the  instrument,  then, 
in  favour  of  a  purchaser: 

1.  The  power  shall  not  be  revoked,  for  and  during  that  fixed  time,  either  by 
anything  done  by  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  by  the  death,  marriage,  lunacy,  unsoundness  of 
ndnd,  or  bankruptcy  of  the  donor  of  the  power;  and 

2.  Any,  act  done  within  that  fixed  time,  by  the  donee  of  the  power,  in  pur- 
suance of  the  power,  shall  be  as  vaHd  as  if  anything  done  by  the  donor 
of  the  power  without  the  concurrence  of  the  donee  of  the  power,  or;  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor 
of  the  power,  had  not  been  done  or  happened;  and 

3.  Neither  the  donee  of  the  power,  nor  the  purchaser,  shall  at  any  time  be 
prejudicially  affected  by  notice  either  during  or  after  that  fixed  time  of 
anything  donCtby  the  donor  of  the  power  during  that  fixed  time,  without 
the  concurrence  of  the  donee  of  the  power,  or  of  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the  power  within  thai 
fixed  time. 
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Bills  of  Exchange  Act,  1882. 

45  &  46  Vict. 

Cap.  LXI. 

An  act  to  codify  the  law  relating  to  bills  of  exchange,  cheques, 

and  promissory  notes  (i8th  August  1882). 


Part  I.    Preliminary. 

Short  title. 

1.  This  Act  may  be  cited  as  the  Bills  of  Exchange  Act,  1882. 
Interpretation  of  terms. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 
"Acceptance"  means  an  acceptance  completed  by  delivery  or  notification. 
"Action"  includes  counterclaim  and  set-off. 

"Banker"  includes  a  body  of  persons  whether  incorporated  or  not  who  carry 

on  the  business  of  banking.  kA 

"Bankrupt"  includes  any  person  whose  estate  is  vested  in  a  trustee  or  assignee 

under  the  law  for  the  time  being  in  force  relating  to  bankruptcy. 
"Bearer"  means  the  person  in  possession  of  a  bill  or  note  which  is  payable  to 

bearer. 
"Bill"  means  bill  of  exchange,  and  "note"  means  promissory  note. 
"DeUvery"  means  transfer  of  possession,   actual  or  constructive,   from  one 

person  to  another. 
"Holder"  means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  possession 

of  it,  or  the  bearer  thereof. 
"Indorsement"  means  an  indorsement  completed  by  delivery. 
"Issue"  means  the  first  delivery  of  a  bill  or  note,  complete  in  form  to  a  person 

who  takes  it  as  a  holder. 
"Person"  includes  a  body  of  persons  whether  incorporated  or  not. 
"Value"  means  valuable  consideration. 
"Written"  includes  printed,  and  "writing"  includes  print. 

Part  II.    Bills  of  Exchange. 

Form  and  Interpretation. 
Bill  of  exchange  defined. 

3.  1.  A  bill  of  exchange  is  an  unconditional  order  in  writing,  addressed  by  one 

person  to  another,  signed  by  the  person  giving  it,  requiring  the  person  to 
whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed  ,or  determinable  future 
time  a  sum  certain  in  money  to  or  to  the  order  of  a  specified  person,  or 
to  bearer. 

2.  An  instrument  which  does  not  comply  with  these  conditions,  or  which 
orders  any  act  to  be  done  in  addition  to  the  payment  of  money,  is  not  a 
bill  of  exchange. 

3.  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional  within  the 
meaning  of  this  section;  but  an  unqualified  order  to  pay,  coupled  with 

a)  An  indication  of  a  particular  fund  out  of  which  the  drawee  is  to  re- 
imburse himseM  or  a  particular  account  to  be  debited  with  the  amount,  or 

b)  A  statement  of  the  transaction  which  gives  rise  to  the  bill,  is  unconditional. 

4.  A  bill  is  not  invalid  by  reason — 

a)  That  it  is  not  dated; 

b)  That  it  does  not  specify  the  value  given,  or  that  any  value  has  been 
given  therefor; 

c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the  place  where 
it  is  payable. 

Inland  and  foreign  bills. 

4.  1.  An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it  purports  to  be 

a)  Both  drawn  and  payable  within  the  British  Islands,  or 
B  53 
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b)  Drawn  within  the  British  Islands  upon  some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill. 
For  the  purposes  of  this  Act  "British  Islands"  mean  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  islands  of  Man,  Guern- 
sey, Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent  to  any  of  them 
being  part  of  the  dominions  of  Her  Majesty. 
2.  Unless  the  contrary  appear  on  the  face  of  the  bill  the  holder  may  treat 
it  as  an  inland  bill. 
Eflect  where  different  parties  to  bill  are  the  same  person. 

5.  1.  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawer;  or  it  may 

be  drawn  payable  to,  or  to  the  order  of,  the  drawee. 
2.  Where  in  a  biU  drawer  and  drawee  are  the  same  person,  or  where  the  drawee 
is  a  fictitious  person  or  a  person  not  having  capacity  to  contract,  the  holder 
may  treat  the  instrument,  at  his  option,  either  as  a  bill  of  exchange  or  as 
a  promissory  note. 

Address  to  drawee. 

6.  1.  The  drawee  must  be  named  or  otherwise  indicated  in  a  bill  with  reasonable 

certainty. 
2.  A  bill  may  be  addressed  to  two  or  more  drawees  whether  they  are  partners 
or  not,  but  an  order  addressed  to  two  drawees  in  the  alternative  or  to|^two 
or  more  drawees  in  succession  is  not  a  biU  of  exchange. 

Certainty  required  as  to  payee. 

7.  1.  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be  named  or  other- 

wise indicated  therein  with  reasonable  certainty. 

2.  A  biU  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may  be 
made  payable  in  the  alternative  to  one  of  two,  or  one  or  some  of  several 
payees.  A  biU  may  also  be  made  payable  to  the  holder  of  an  office  for  the 
time  being. 

3.  Where  the  payee  is  a  fictitious  or  non-existing  person  the  bill  may  be  treated 
as  payable  to  bearer. 

What  bills  are  negotiable. 

8.  1.  When  a  biU  contains  words  prohibiting  transfer,  or  indicating  an  intention 

that  it  should  not  be  transferable,  it  is  valid  as  between  the  parties  thereto, 
but  is  not  negotiable. 

2.  A  negotiable  biU  may  be  payable  either  to  order  or  to  bearer. 

3.  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  payable,  or  on  which 
the  only  or  last  indorsement  is  an  indorsement  in  blank. 

4.  A  bill  is  payable  to  order  which  is  expressed  to  be  so  payable,  or  which 
is  expressed  to  be  payable  to  a  particular  person,  and  does  not  contain 
words  prohibittag  transfer  or  indicating  an  intention  that  it  should  not 
be  transferable. 

5.  Where  a  bill,  either  originally  or  by  indorsement,  is  expressed  to  be  payable 
to  the  order  of  a  specified  person,  and  not  to  him  or  his  order,  it  is  neverthe- 
less payable  to  him  or  his  order  at  his  option. 

Snm  payable. 

9.  1.  The  sum  payable  by  a  bill  is  a  sum  certain  within  the  meaning  of  this  Act, 

although  it  is  required  to  be  paid — 

a)  With  interest; 

b)  By  stated  instalments; 

e)  By  stated  instalments,  with  a  provision  that  upon  default  in  payment 

of  any  instalment  the  whole  shall  become  due; 
d)  According  to  an  indicated  rate  of  exchange  or  according  to  a  rate  of 

exchange  to  be  ascertained  as  directed  by  the  biU. 

2.  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures,  and  there 
is  a  discrepancy  between  the  two,  the  sum  denoted  by  the  words  is  the 
amount  payable. 

3.  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless  the  instrument 
otherwise  provides,  interest  runs  from  the  date  of  the  bill,  and  if  the  biU. 
is  undated  from  the  issue  thereof. 
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BUI  payable  on  demand. 

10.    1.  A  bill  is  payable  on  demand — 

a)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on  presen- 
tation; or 

b)  In  which  no  time  for  payment  is  expressed. 

2.  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  it  shall,  as  regards 
the  acceptor  who  so  accepts,  or  any  indorser  who  so  indorses  it,  be  deemed 
a  bill  payable  on  demand. 

Bill  payable  at  a  future  time. 

11.  A  bill  is  payable  at  a  determinable  future  time  within  the  meaning  of 
this  Act  which  is  expressed  to  be  payable — 

1.  At  a  fixed  period  after  date  or  sight. 

2.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event  which  is 
certain  to  happen,  though  the  time  of  happening  may  be  uncertain. 

An  instrument  expressed  to  be  payable  on  a  contingency  is  not  a  bill,  and  the 
happening  of  the  event  does  not  cure  the  defect. 

Omission  of  date  in  bill  payable  after  date. 

12.  Where  a  bill  expressed  to  be  payable  at  a  fixed  period  after  date  is  issued 
undated,  or  where  the  acceptance  of  a  bill  payable  at  a  fixed  period  after  sight 
is  undated,  any  holder  may  insert  therein  the  true  date  of  issue  or  acceptance, 
and  the  bill  shall  be  payable  accordingly. 

Provided  that  1.  where  the  holder  in  good  faith  and  by  mistake  inserts  a  wrong 
date,  and  2.  in  every  case  where  a  wrong  date  is  inserted,  if  the  bill  subsequently 
comes  into  the  hands  of  a  holder  in  due  course  the  bill  shall  not  be  avoided  thereby, 
but  shall  operate  and  be  payable  as  if  the  date  so  inserted  had  been  the  true  date. 

Ante-dating  and  post-dating. 

13.    1.  \^Tiere  a  bill  or  an  acceptance  or  any  indorsement  on  a  bill  is  dated,  the 
date  shall,  unless  the  contrary  be  proved,  be  deemed  to  be  the  true  date 
of  the  drawing,  acceptance,  or  indorsement,  as  the  case  may  be. 
2.  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or  post-dated,  or 
that  it  bears  date  on  a  Sunday. 

Computation  of  time  of  payment. 

14.|  Where  a  bill  is  not  payable  on  demand  the  day  on  which  it  falls  due  is 
determined  as  follows  — 

1.  Three  days,  called  days  of  grace,  are,  in  every  case  where  the  bill  itself 
does  not  otherwise  provide,  added  to  the  time  of  payment  as  fixed  by  the 
bill,  and  the  bill  is  due  and  payable  on  the  last  day  of  grace :  Provided  that — 

a)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas  Day,  Good  Friday, 
or  a  day  appointed  by  Royal  proclamation  as  a  public  fast  or  thanks- 
giving day,  the  bill  is,  except  in  the  case  herein-after  provided  for,  due 
and  payable  on  the  preceding  business  day; 

b)  When  the  last  day  of  grace  is  a  bank  holiday  (other  than  Christmas 
Day  or  Good  Friday)  under  the  Bank  Holidays  Act,  1871,  and  Acts 
amending  or  extending  it,  or  when  the  last  day  of  grace  is  a  Sunday 
and  the  second  day  of  grace  is  a  Bank  Holiday,  the  bill  is  due  and  payable 
on  the  succeeding  business  day. 

2.  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight,  or  after 
the  happening  of  a  specified  event,  the  time  of  payment  is  determined 
by  excluding  the  day  from  which  the  time  is  to  begin  to  run  and  by  includ- 
ing the  day  of  payment. 

3.  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the  time  begins  to 
run  from  the  date  of  the  acceptance  if  the  bill  be  accepted,  and  from  the 
date  of  noting  or  protest  if  the  bill  be  noted  or  protested  for  non-acceptance, 
or  for  non-delivery. 

4.  The  term  "month"  in  a  bill  means  calendar  month. 

Case  of  need. 

15,  The  drawer  of  a  bill  and  any  indorser  may  insert  therein  the  name  of 
a  person  to  whom  the  holder  may  resort  in  case  of  need,  that  is  to  say,  in  case  the 
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bill  is  dishonoured  by  non-acceptance  or  non-payment.  Such  person  is  called  the 
referee  in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the  referee  in 
case  of  need  or  not  as  he  may  think  fit. 

Optional  stipulations  by  drawer  or  indorser. 

16.    The  drawer  of  a  bill,  "and  any  indorser,  may  insert  therein  an  express 
stipulation — 

1.  Negativing  or  limiting  his  own  liabiUty  to  the  holder. 

2.  Waiving  as  regards  himseK  some  or  all  of  the  holder's  duties. 

Dellnltlon  and  requisites  ot  acceptance. 

17.    1.  The  acceptance  of  a  bill  is  the  signification  by  the  drawee  of  his  assent 

to  the  order  of  the  drawer. 
2.  An  acceptance  is  invalid  unless  it  compHes  with  the  following  conditions, 

namely : 

a)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee.    The  mere 
signature  of  the  drawee  without  additional  words  is  sufficient; 

b)  It  must  not  express  that  the  drawee  will  perform  his  promise  by  any 
other  means  than  the  payment  of  money. 

Time  for  acceptance. 

18.   A  biU  may  be  accepted — 

1.  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise  incomplete. 

2.  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a  previous  refusal 
to  accept,  or  by  non-payment. 

3.  When  a  biU  payable  after  sight  is  dishonoured  by  non-acceptance,  and  the 
drawee  subsequently  accepts  it,  the  holder,  in  the  absence  of  any  different 
agreement,  is  entitled  to  have  the  biU  accepted  as  of  the  date  of  first 
presentment  to  the  drawee  for  acceptance. 

General  and  qualilied  acceptances. 

19.  1.  An  acceptance  is  either  a)  general  or  b)  quahfied. 

2.  A  general  acceptance  assents  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the  effect  of  the 
bill  as  drawn. 

In  particular  an  acceptance  is  quahfied  which  is — 

a)  Conditional,  that  is  to  say,  which  makes  payment  by  the  acceptor  de- 
pendent on  the  fulfilment  of  a  condition  therein  stated; 

b)  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the  amount 
for  which  the  bill  is  drawn; 

c)  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular  speci- 
fied place. 

An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance, 
unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only  and  not 
elsewhere ; 

d)  Qualified  as  to  time; 

e)  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 

Inchoate  Instruments. 

20.  1.  Where  a  simple  signature  on  a  blank  stamped  paper  is  deUvered  by  the 

signer  in  order  that  it  may  be  converted  into  a  bill,  it  operates  as  a  prima 
facie  authority  to  fill  it  up  as  a  complete  bill  for  any  amount  the  stamp  will 
cover,  using  the  signature  for  that  of  the  drawer,  or  the  acceptor,  or  an 
indorser;  and,  in  Uke  manner,  when  a  bill  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  of  it  has  a  prima  facie  authority  to  fill  up 
the  omission  in  any  way  he  thinks  fit. 
2.  In  order  that  such  instrument  when  completed  may  be  enforceable  against 
any  person  who  became  a  party  thereto  prior  to  its  completion,  it  must 
be  filled  up  within  a  reasonable  time,  and  strictly  in  accordance  with  the 
authority  given.  Reasonable  time  for  this  purpose  is  a  question  of  fact. 
Provided  that  if  any  such  instrument  after  completion  is  negotiated  to 
a  holder  in  due  course  it  shall  be  valid  and  effectual  for  all  purposes  in  his 
hands,  and  he  may  enforce  it  as  if  it  had  been  fiUed  up  within  a  reasonable 
time  and  strictly  in  accordance  with  the  authority  given. 
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Delivery. 

21.  1.  Every  contract  on  a  bill,  whether  it  be  the  drawer's,  the  acceptor's,  or 

an  indorser's,  is  incomplete  and  revocable,  until  delivery  of  the  instrument 
in  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bill,  and  the  drawee 
gives  notice  to  or  according  to  the  directions  of  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the  acceptance  then  becomes  complete  and 
irrevocable. 

2.  As  between  immediate  parties,  and  as  regards  a  remote  party  other  than 
a  holder  in  due  course,  the  deUvery — 

a)  In  order  to  be  effectual  must  be  made  either  by  or  under  the  authority 
of  the  party  drawing,  accepting,  or  indorsing,  as  the  case  may  be; 

b)  May  be  shown  to  have  been  conditional  or  for  a  special  purpose  only, 
and  not  for  the  purpose  of  transferring  the  property  in  the  bill. 

But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a  vahd  delivery 
of  the  bill  by  all  parties  prior  to  him  so  as  to  make  them  liable  to  him  is 
conclusively  presumed. 

3.  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who  has  signed  it  as 
drawer,  acceptor,  or  indorser,  a  valid  and  unconditional  delivery  by  him 
is  presumed  until  the  contrary  is  proved. 

Capacity  and  Authority  of  Parties. 

Capacity  of  parties. 

22.  1.  Capacity  to  incur  Uability  as  a  party  to  a  bill  is  co-extensive  with  capacity 

to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless  it  is  competent 
to  it  so  to  do  under  the  law  for  the  time  being  in  force  relating  to  corporations. 
2.  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  corporation  having 
no  capacity  or  power  to  incur  UabiUty  on  a  bill,  the  drawing  or  indorse- 
ment entitles  the  holder  to  receive  payment  of  the  biD,  and  to  enforce  it 
against  any  other  party  thereto. 

Signature  essential  to  liability. 

23.  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  a  bill  who  has  not 
signed  it  as  such:   Provided  that — 

1.  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he  is  liable  thereon 
as  if  he  had  signed  it  in  his  own  name; 

2.  The  signature  of  the  name  of  a  firm  is  equivalent  to  the  signature  by  the 
person  so  signing  of  the  names  of  all  persons  Uable  as  partners  in  that  firm. 

Forged  or  unauthorised  signature. 

24.  Subject  to  the  provisions  of  this  Act,  where  a  signature  on  a  bill  is  forged 
or  placed  thereon  without  the  authority  of  the  person  whose  signature  it  purports 
to  be,  the  forged  or  unauthorised  signature  is  wholly  inoperative,  and  no  right 
to  retain  the  biU  or  to  give  a  discharge  therefor  or  to  enforce  payment  thereof  against 
any  party  thereto  can  be  acquired  through  or  under  that  signature,  unless  the 
party  against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill  is  pre- 
cluded from  setting  up  the  forgery  or  want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratification  of  an  un- 
authorised signature  not  amounting  to  a  forgery. 

Procuration  signatures. 

25.  A  signature  by  procuration  operates  as  notice  that  the  agent  has  but  a 
limited  authority  to  sign,  and  the  principal  is  only  bound  by  such  signature  if  the 
agent  in  so  signing  was  acting  within  the  actual  limits  of  his  authority. 

Person  signing  as  agent  or  in  representative  capacity. 

26.  1.  Where  a  person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and  adds  words 
to  his  signature,  indicating  that  he  signs  for  or  on  behalf  of  a  principal, 
or  in  a  representative  character,  he  is  not  personally  liable  thereon;  but  the 
mere  addition  to  his  signature  of  words  describing  him  as  an  agent,  or  as 
filling  a  representative  character,  does  not  exempt  him  from  personal  liability. 
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2.  In  determining  whether  a  signature  on  a  bill  is  that  of  the  principal  or  that 
of  the  agent  by  whose  hand  it  is  written,  the  construction  most  favourable 
to  the  validity  of  the  instrument  shall  be  adopted. 

The  Consideration  for  a  Bill. 

Value  and  holder  for  value. 

27.  1    Valuable  consideration  for  a  bill  may  be  constituted  by — 

a)  Any  consideration  sufficient  to  support  a  simple  contract; 

b)  An  antecedent  debt  or  liabihty.  Such  a  debt  or  liability  is  deemed  valu- 
able consideration  whether  the  bill  is  payable  on  demand  or  at  a  future 
time. 

2.  Where  value  has  at  any  time  been  given  for  a  bill  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and  aU  parties  to  the  bill 
who  became  parties  prior  to  such  time. 

3.  Where  the  holder  of  a  bill  has  a  Hen  on  it,  arising  either  from  contract  or 
by  impUcation  of  law,  he  is  deemed  to  be  a  holder  for  value  to  the  extent 
of  the  sum  for  which  he  has  a  hen. 

Accommodation  bill  or  party. 

28.  1.  An  accommodation  party  to  a  bill  is  a  person  who  has  signed  a  bill  as 

drawer,  acceptor,  or  indorser,  without  receiving  va.lue  therefor,  and  for 
the  purpose  of  lending  his  name  to  some  other  person.    , 
2.  An  accommodation  party  is  Hable  on  the  bill  to  a  holder  for  value;  and 
it  is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew  such 
party  to  be  an  accommodation  party  or  not. 

Holder  in  due  course. 

29.  1.  A  holder  in  due  course  is  a  holder  who  has  taken  a  bill,  complete  and  regular 

on  the  face  of  it,  under  the  following  conditions;  namely: — 

a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without 
notice  that  it  had  been  previously  dishonoured,  if  such  was  the  fact; 

b)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that  at  the  time 
the  bill  was  negotiated  to  him  he  had  no  notice  of  any  defect  in  the 
title  of  the  person  who  negotiated  it. 

2.  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defective  within 
the  meaning  of  this  Act  when  he  obtained  the  bill,  or  the  acceptance  thereof, 
by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an  illegal 
consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud. 

3.  A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  biU  through 
a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud  or 
illegahty  affecting  it,  has  all  the  rights  of  that  holder  in  due  course  as  regards 
the  acceptor  and  aU  parties  to  the  biU  prior  to  that  holder. 

Presumption  of  value  and  good  faith. 

30.  1.  Every  party  whose  signature  appears  on  a  bill  is  prima  facie  deemed  to 

have  become  a  party  thereto  for  value. 
2.  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due  course; 
but  if  in  an  action  on  a  biU  it  is  admitted  or  proved  that  the  acceptance, 
issue,  or  subsequent  negotiation  of  the  biU  is  affected  with  fraud,  duress, 
or  force  and  fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless  and 
until  the  holder  proves  that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  has  in  good  faith  been  given  for  the  biU. 

Negotiation  of  Bills. 
Negotiation  of  bill. 

31.  1.  A  bill  is  negotiated  when  it  is  transferred  from  one  person  to  another  in 

such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  bill. 

2.  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

3.  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of  the  holder  com- 
pleted by  deHvery. 
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4.  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value  without 
indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the  transferor 
had  in  the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have 
the  indorsement  of  the  transferor. 

5.  Where  any  person  is  under  obhgation  to  indorse  a  bill  in  a  representative 
capacity,  he  may  indorse  the  biU  in  such  terms  as  to  negative  personal 
liabihty. 

Requisites  of  a  valid  Indorsement. 

32.  An  indorsement  in  order  to  operate  as  a  negotiation  must  comply  with 
the  following  conditions,  namely: — 

1.  It  must  be  written  on  the  bill  itself  and  be  signed  by  the  indorser.  The 
simple  signature  of  the  indorser  on  the  bill,  without  additional  words,  is 
sufficient. 

An  indorsement  written  on  an  allonge,  or  on  a  "copy"  of  a  bill  issued 
or  negotiated  in  a  country  where  "copies"  are  recognised,  is  deemed  to 
be  written  on  the  biU  itself. 

2.  It  must  be  an  indorsement  of  the  entire  bill.  A  partial  indorsement,  that 
is  to  say,  an  indorsement  which  purports  to  transfer  to  the  indorsee  a  part 
only  of  the  amount  payable,  or  which  purports  to  transfer  the  bill  to  two 
or  more  indorsees  severally,  does  not  operate  as  a  negotiation  of  the  bill. 

3.  Where  a  bill  is  payable  to  the  order  of  two  or  more  payees  or  indorsees 
who  are  not  partners  all  must  indorse,  unless  the  one  indorsing  has  authority 
to  indorse  for  the  others. 

4.  Where,  in  a  bill  payaMe  to  order,  the  payee  or  indorsee  is  wrongly  designated, 
or  his  name  is  misspelt,  he  may  indorse  the  bill  as  therein  described,  adding, 
if  he  think  fit,  his  proper  signature. 

5.  Where  there  are  two  or  more  indorsements  on  a  biU,  each  indorsement  is 
deemed  do  have  been  made  in  the  order  in  which  it  appears  on  the  bill, 
until  the  contrary  is  proved. 

6.  An  indorsement  may  be  made  in  blank  or  special.  It  may  also  contain 
terms  making  it  restrictive. 

Conditional  Indorsement. 

33.  Where  a  biU  purports  to  be  indorsed  conditionally  the  condition  may  be 
disregarded  by  the  payer,  and  payment  to  the  indorsee  is  vaUd  whether  the  con- 
dition has  been  fuKilled  or  not. 

Indorsement  In  blank  and  special  Indorsement. 

34.  1.  An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill  so  indorsed  becomes 

payable  to  bearer. 

2.  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose  order, 
the  biU  is  to  be  payable. 

3.  The  provisions  of  this  Act  relating  to  a  payee  apply  with  the  necessary 
modifications  to  an  indorsee  under  a  special  indorsement. 

4.  When  a  bill  has  been  indorsed  in  blank,  any  holder  may  convert  the  blank 
indorsement  into  a  special  indorsement  by  writing  above  the  indorser's 
signature  a  direction  to  pay  the  bill  to  or  to  the  order  of  himself  or  some 
other  person. 

Restrictive  Indorsement. 

35.  1.  An  indorsement  is  restrictive  which  prohibits  the  further  negotiation  of 

the  bill  or  which  expresses  that  it  is  a  mere  authority  to  deal  with  the  bill 
as  thereby  directed  and  not  a  transfer  of  the  ownership  thereof,  as,  for 
example,  if  a  bill  be  indorsed  "Pay  D.  only,"  or  "Pay  D.  for  the  account 
of  X.,"  or  "Pay  D.  or  order  for  collection". 

2.  A  restrictive  indorsement  gives  the  indorsee  the  right  to  receive  payment 
of  the  biU  and  to  sue  any  party  thereto  that  his  indorser  could  have  sued, 
but  gives  him  no  power  to  transfer  his  rights  as  indorsee  unless  it  expressly 
authorise  him  to  do  so. 

3.  Where  a  restrictive  indorsement  authorises  further  transfer,  aU  subsequent 
indorsees  take  the  bill  with  the  same  rights  and  subject  to  the  same  UabiU- 
ties  as  the  first  indorsee  under  the  restrictive  indorsement. 


8  24  APPENDIX. 

Negotiation  ol  overdue  or  dishonoured  bill. 

36.    1.  Where  a  bill  is  negotiable  in  its  origin  it  continues  to  be  negotiable  until 
it  has  been  a)  restrictively  indorsed  or  b)  discharged  by  payment  or  otherwise. 

2.  Where  an  overdue  bill  is  negotiated,  it  can  only  be  negotiated  subject  to 
any  defect  of  title  affecting  it  at  its  maturity,  and  thenceforward  no  person 
who  takes  it  can  acquire  or  give  a  better  title  than  that  which  the  person 
from  whom  he  took  it  had. 

3.  A  bill  payable  on  demand  is  deemed  to  be  overdue  within  the  meamng, 
and  for  the  purposes,  of  this  section,  when  it  appears  on  the  face  of  it  to 
have  been  in  circulation  for  an  unreasonable  length  of  time.  What  is  an 
unreasonable  length  of  time  for  this  purpose  is  a  question  of  fact. 

4.  Except  where  an  indorsement  bears  date  after  the  maturity  of  the  bill, 
every  negotiation  is  prima  facie  deemed  to  have  been  effected  before  the 
bill  was  overdue. 

5.  Where  a  bill  which  is  not  overdue  has  been  dishonoured,  any  person  who 
takes  it  with  notice  of  the  dishonour  takes  it  subject  to  any  defect  of  title 
attaching  thereto  at  the  time  of  dishonour,  but  nothing  in  this  sub-section 
shall  affect  the  rights  of  a  holder  in  due  course. 

Negotiation  ol  bill  to  party  already  liable  thereon. 

37.  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior  indorser  or 
to  the  acceptor,  such  party  may,  subject  to  the  provisions  of  this  Act,  re-issue 
and  further  negotiate  the  bill,  but  he  is  not  entitled  to  enforce  payment  of  the 
bill  against  any  intervening  party  to  whom  he  was  previoulsy  liable. 

Rights  ot  the  holder. 

38.  The  rights  and  powers  of  the  holder  of  a  bill  are  as  follows: — 

1.  He  may  sue  on  the  bill  in  his  own  name. 

2.  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free  from  any  defect 
of  title  of  prior  parties,  as  well  as  from  mere  personal  defences  available 
to  prior  parties  among  themselves,  and  may  enforce  payment  against  all 
parties  liable  on  the  bill. 

3.  Where  his  title  is  defective 

a)  If  he  negotiates  the  bill  to  a  holder  in  due  course,  that  holder  obtains 
a  good  and  complete  title  to  the  bill,  and 

b)  If  he  obtains  payment  of  the  bill  the  person  who  pays  him  in  due  course 
gets  a  vaUd  discharge  for  the  bill. 

General  duties  of  the  Holder. 

When  presentment  for  acceptance  is  necessary. 

39.  1.  Where  a  bill  is  payable  after  sight,  presentment  for  acceptance  is  necessary 

in  order  to  fix  the  maturity  of  the  instrument. 

2.  Where  a  bill  expressly  stipulates  that  it  shall  be  presented  for  acceptance, 
or  where  a  bill  is  drawn  payable  elsewhere  than  at  the  residence  or  place 
of  business  of  the  drawee  it  must  be  presented  for  acceptance  before  it 
can  be  presented  for  payment. 

3.  In  no  other  case  is  presentment  for  acceptance  necessary  in  order  to  render 
hable  any  party  to  the  bill. 

4.  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than  at  the  place  of 
business  or  residence  of  the  drawee,  has  not  time,  with  the  exercise  or 
reasonable  diUgence,  to  present  the  bill  for  acceptance  before  presenting 
it  for  payment  on  the  day  that  it  falls  due,  the  delay  caused  by  presenting 
the  bill  for  acceptance  before  presenting  it  for  payment  is  excused,  and 
does  not  discharge  the  drawer  and  indorsers. 

Time  lor  presenting  bill  payable  after  sight. 

40.  1.  Subject  to  the  provisions  of  this  Act,  when  a  bill  payable  after  sight  is 

negotiated,  the  holder  must  either  present  it  for  acceptance  or  negotiate 
it  within  a  reasonable  time. 
2.  If  he  do  not  do  so,  the  drawer  and  all  indorsers  prior  to  that  holder  are 
discharged. 
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3.  In  determining  what  is  a  reasonable  time  within  the  meaning  of  this  section, 
regard  shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade  with  respect 
to  similar  bUls,  and  the  facts  of  the  particular  case. 

Rules  as  to  presentment  (or  acceptance,  and  excuses  for  non-presentment. 
41.    1.  A  bill  is  duly  presented  for  acceptance  which  is  presented  in  accordance 
with  the  following  rules: — 

a)  The  presentment  must  be  made  by  or  on  behalf  of  the  holder  to  the 
drawee  or  to  some  person  authorised  to  accept  or  refuse  acceptance  on 
his  behalf  at  a  reasonable  hour  on  a  business  day  and  before  the  bill 
is  overdue; 

b)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are  not  partners, 
presentment  must  be  made  to  them  all,  unless  one  has  authority  to 
accept  for  all,  then  presentment  may  be  made  to  him  only; 

c)  Where  the  drawee  is  dead  presentment  may  be  made  to  his  personal 
representative ; 

d)  Where  the  drawee  is  bankrupt,  presentment  may  be  made  to  him  or 
to  his  trustee; 

e)  Where  authorised  by  agreement  or  usage,  a  presentment  through  the 
post  office  is  sufficient. 

2.  Presentment  in  accordance  with  these  rules  is  excused,  and  a  bill  may  be 
treated  as  dishonoured  by  non-acceptance — 

a)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract  by  biU; 

b)  Where,  after  the  exercise  of  reasonable  diUgence,  such  presentment  can- 
not be  effected; 

c)  Where  although  the  presentment  has  been  irregular,  acceptance  has 
been  refused  on  some  other  ground. 

3.  The  fact  that  the  holder  has  reason  to  believe  that  the  biU,  on  presentment, 
will  be  dishonoured  does  not  excuse  presentment. 

Non-acceptance. 

42.  When  a  bill  is  duly  presented  for  acceptance  and  is  not  accepted  within 
the  customary  time,  the  person  presenting  it  must  treat  it  as  dishonoured  by  non- 
acceptance.  K  he  do  not,  the  holder  shall  lose  his  right  of  recourse  against  the 
drawer  and  indorsers. 

Dishonour  by  non-acceptance  and  its  consequences. 

43.  1.  A  bill  is  dishonoured  by  non-acceptance — 

a)  When  it  is  duly  presented  for  acceptance,  and  such  an  acceptance  as 
is  prescribed  by  this  Act  is  refused  or  cannot  be  obtained;  or 

b)  When  presentment  for  acceptance  is  excused  and  the  bill  is  not  accepted. 
2.  Subject  to  the  provisions  of  this  Act  when  a  biU  is  dishonoured  by  non- 
acceptance,  an  immediate  right  of  recourse  against  the  drawer  and  indorsers 
accrues  to  the  holder,  and  no  presentment  for  payment  is  necessary. 

Duties  as  to  qualified  acceptances. 

44.  1.  The  holder  of  a  bill  may  refuse  to  take  a  qualified  acceptance,  and  if  he 

does  not  obtain  an  unquahfied  acceptance  may  treat  the  bill  as  dishonoured 
by  non-acceptance. 

2.  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an  indorser  has 
not  expressly  or  impKedly  authorised  the  holder  to  take  a  quahfied  ac- 
ceptance, or  does  not  subsequently  assent  thereto,  such  drawer  or  indorser 
is  discharged  from  his  Uabillty  on  the  bill. 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial  acceptance, 
whereof  due  notice  has  been  given.  Where  a  foreign  bill  has  been  accepted 
as  to  part,  it  must  be  protested  as  to  the  balance. 

3.  When  the  drawer  or  indorser  of  a  biU  receives  notice  of  a  qualified  accep- 
tance, and  does  not  within  a  reasonable  time  express  his  dissent  to  the 
holder  he  shall  be  deemed  to  have  assented  thereto. 

Rules  as  to  presentment  for  payment. 

45.  Subject  to  the  provisions  of  this  Act  a  bill  must  be  duly  presented  for 
payment.    If  it  be  not  so  presented  the  drawer  and  indorsers  shall  be  discharged. 
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A  bill  is  duly  presented  for  payment  which  is  presented  in  accordance  with  the 
following  rules: — 

1.  Where  the  bill  is  not  payable  on  demand,  presentment  must  be  made  on 
the  day  it  falls  due. 

2.  Where  the  bill  is  payable  on  demand,  then,  subject  to  the  provisions  of 
this  Act,  presentment  must  be  made  within  a  reasonable  time  after  its 
issue  in  order  to  render  the  drawer  Uable,  and  within  a  reasonable  time 
after  its  indorsement,  in  order  to  render  the  indorser  liable. 

In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the 
nature  of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills,  and  the 
facts  of  the  particular  case. 

3.  Presentment  must  be  made  by  the  holder  or  by  some  person  authorised 
to  receive  payment  on  his  behalf  at  a  reasonable  hour  on  a  business  day, 
at  the  proper  place  as  herein-after  defined,  either  to  the  person  designated 
by  the  bill  as  payer,  or  to  some  person  authorised  to  pay  or  refuse  pay- 
ment on  his  behalf  if  with  the  exercise  of  reasonable  diligence  such  person 
can  there  be  found. 

4.  A  biU  is  presented  at  the  proper  place — 

a)  Where  a  place  of  payment  is  specified  in  the  bill  and  the  bill  is  there  presented; 

b)  Where  no  place  of  payment  is  specified,  but  the  address  of  the  drawee 
or  acceptor  is  given  in  the  bill,  and  the  bill  is  there  presented; 

c)  Where  no  place  of  payment  is  specified  and  no  address  given,  and  the 
bill  is  presented  at  the  drawee's  or  acceptor's  place  of  business  if  known, 
and  it  not,  at  his  ordinary  residence  if  known; 

d)  In  any  other  case  if  presented  to  the  drawee  or  acceptor  wherever  he  can 
be  found,  or  if  presented  at  his  last  known  place  of  business  or  residence. 

5.  Where  a  bill  is  presented  at  the  proper  place,  and  after  the  exercise  of 
reasonable  diligence  no  person  authorised  to  pay  or  refuse  payment  can 
be  found  there,  no  further  presentment  to  the  drawee  or  acceptor  is  required. 

6.  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more  persons  who 
are  not  partners,  and  no  place  of  payment  is  specified,  presentment  must 
be  made  to  them  all. 

7.  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  place  of  payment 
is  specified,  presentment  must  be  made  to  a  personal  representative,  if 
such  there  be,  and  with  the  exercise  of  reasonable  diUgence  he  can  be  found. 

8.  Where  authorised  by  agreement  or  usage  a  presentment  through  the  post 
office  is  sufficient. 

Excnses  lor  delay  or  non-presentment  for  payment. 

46.  1.  Delay  in  making  presentment  for  payment  is  excused  when  the  delay  is 

caused  by  circumstances  beyond  the  control  of  the  holder,  and  not  im- 
putable to  his  default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  presentment  must  be  made  with  reasonable  diligence. 
2.  Presentment  for  payment  is  dispensed  with, — 

a)  Where,  after  the  exercise  of  reasonable  diligence,  presentment,  as  re- 
quired by  this  Act,  cannot  be  effected. 

The  fact  that  the  holder  has  reason  to  believe  that  the  biU  will, 
on  presentment,  be  dishonoured,  does  not  dispense  with  the  necessity 
for  presentment; 

b)  Where  the  drawee  is  a  fictitious  person; 

c)  As  regards  the  drawer  where  the  drawee  or  acceptor  is  not  bound,  as 
between  himself  and  the  drawer,  to  accept  or  pay  the  bill,  and  the 
drawer  has  no  reason  to  believe  that  the  bill  would  be  paid  if  presented; 

d)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made  for  the 
accommodation  of  that  indorser  and  he  has  no  reason  to  expect  that 
the  bill  would  be  paid  if  presented; 

e)  By  waiver  of  presentment,  express  or  impUed. 
Dishonour  by  non-payment. 

47.  1.  A  bill  is  dishonomred  by  non-payment 

a)  When  it  is  duly  presented  for  payment  and  payment  is  refused  or 
cannot  be  obtained,  or 

b)  When  presentment  is  excused  and  the  bill  is  overdue  and  unpaid. 
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2.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishonoured  by  non- 
payment, an  immediate  right  of  recourse  against  the  drawer  and  indorsers 
accrues  to  the  holder. 

Notice  ot  dishonour  and  effect  of  non-notice. 

48.  Subject  to  the  provisions  of  this  Act,  when  a  biU  has  been  dishonoured 
by  non-acceptance  or  by  non-payment,  notice  of  dishonour  must  be  given  to  the 
drawer  and  each  indorser,  and  any  drawer  or  indorser  to  whom  such  notice  is 
not  given  is  discharged;  Provided  that — 

1.  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notice  of  dishonour 
is  not  given,  the  rights  of  a  holder  in  due  course  subsequent  to  the  omission, 
shall  not  be  prejudiced  by  the  omission. 

2.  Where  a  bill  is  dishonoured  by  non-acceptance  and  due  notice  of  dis- 
honour is  given,  it  shall  not  be  necessary  to  give  notice  of  a  subsequent 
dishonour  by  non-payment  unless  the  biU  shall  in  the  meantime  have  been 
accepted. 

Rules  as  to  notice  of  dishonour. 

49.  Notice  of  dishonour  in  order  to  be  vahd  and  effectual  must  be  given  in 
accordance  with  the  following  rules: — 

1.  The  notice  must  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on  behalf 
of  ap  indorser  who,  at  the  time  of  giving  it,  is  himself  hable  on  the  bUl. 

2.  Notice  of  dishonour  may  be  given  by  an  agent  either  in  his  own  name,  or 
in  the  name  of  any  party  entitled  to  give  notice  whether  that  party  be  his 
principal  or  not. 

3.  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures  for  the 
benefit  of  aU  subsequent  holders  and  all  prior  indorsers  who  have  a  right 
of  recourse  against  the  party  to  whom  it  is  given. 

4.  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled  to  give  notice 
as  herein-before  provided,  it  enures  for  the  benefit  of  the  holder  and  all 
indorsers  subsequent  to  the  party  to  whom  notice  is  given. 

5.  The  notice  may  be  given  in  writing  or  by  personal  communication,  and 
may  be  given  in  any  terms  which  sufficiently  identify  the  bill,  and  inti- 
mate that  the  biU  has  been  dishonoured  by  non-acceptance  or  non-payment. 

6.  The  return  of  a  dishonoured  bill  to  the  drawer  or  an  indorser  is,  in  point 
of  form,  deemed  a  sufficient  notice  of  dishonour. 

7.  A  written  notice  need  not  be  signed,  and  an  insufficient  written  notice 
may  be  supplemented  and  validated  by  verbal  communication.  A  mis- 
description of  the  bill  shall  not  vitiate  the  notice  unless  the  party  to  whom 
the  notice  is  given  is  in  fact  misled  thereby. 

8.  WTiere  notice  of  dishonour  is  required  to  be  given  to  any  person,  it  may 
be  given  either  to  the  party  himself,  or  to  his  agent  in  that  behalf. 

9.  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving  notice  knows 
it,  the  notice  must  be  given  to  a  personal  representative  if  such  there  be, 
and  with  the  exercise  of  reasonable  diUgence  he  can  be  found. 

10.  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given  either  to 
the  party  himself  or  to  the  trustee. 

11.  Where  there  are  two  or  more  drawers  or  indorsers  who  are  not  partners, 
notice  must  be  given  to  each  of  them,  unless  one  of  them  has  authority 
to  receive  such  notice  for  the  others. 

12.  The  notice  may  be  given  as  soon  as  the  bill  is  dishonoured  and  must  be 
given  witliin  a  reasonable  time  thereafter. 

In  the  absence  of  special  circumstances  notice  is  not  deemed  to  have 
been  given  within  a  reasonable  time,  unless — 

a)  Where  the  person  giving  and  the  person  to  receive  notice  reside  in  the 
same  place,  the  notice  is  given  or  sent  off  in  time  to  reach  the  latter 
on  the  day  after  the  dishonour  of  the  biU; 

b)  Where  the  person  giving  and  the  person  to  receive  notice  reside  in  dif- 
ferent places,  the  notice  is  sent  off  on  the  day  after  the  dishonour  of 
the  biU,  if  there  be  a  post  at  a  convenient  hour  on  that  day,  and  if  there 
be  no  such  post  on  that  day  then  by  the  next  post  thereafter. 

13.  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent,  he  may  either 
himseH  give  notice  to  the  parties  hable  on  the  bill,  or  he  may  give  notice 
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to  his  principal.  If  he  give  notice  to  his  principal,  he  must  do  so  within 
the  same  time  as  if  he  were  the  holder,  and  the  principal  upon  receipt  of 
such  notice  has  himseM  the  same  time  for  giving  notice  as  if  the  agent  had 
been  an  independent  holder. 

14.  Where  a  party  to  a  bill  receives  due  notice  of  dishonour,  he  has  after  the 
receipt  of  such  notice  the  same  period  of  time  for  giving  notice  to  ante- 
cedent parties  that  the  holder  has  after  the  dishonour. 

15.  Where  a  notice  of  dishonour  is  duly  addressed  and  posted,  the  sender  is 
deemed  to  have  given  due  notice  of  dishonour,  notwithstanding  any  mis- 
carriage by  the  post  office. 

Excuses  lor  non-notice  and  delay. 

50.  1.  Delay  in  giving  notice  of  dishonour  is  excused  where  the  delay  is  caused 

by  circumstances  beyond  the  control  of  the  party  giving  notice,  and  not 
imputable  to  his  default,  misconduct,  or  negUgence.     When  the  cause  of 
delay  ceases  to  operate  the  notice  must  be  given  with  reasonable  diligence. 
2.  Notice  of  dishonour  is  dispensed  with — 

a)  When,  after  the  exercise  of  reasonable  diUgence,  notice  as  required  by 
this  Act  cannot  be  given  to  or  does  not  reach  the  drawer  or  indorser 
sought  to  be  charged; 

b)  By  waiver  express  or  imphed.  Notice  of  dishonour  may  be  waived  before 
the  time  of  giving  notice  has  arrived,  or  after  the  omission  to  give  due 
notice ; 

c)  As  regards  the  drawer  in  the  following  cases,  namely. 

1.  Where  drawer  and  drawee  are  the  same  person. 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having  capa- 
city to  contract, 

3.  Where  the  drawer  is  the  person  to  whom  the  bill  is  presented  for 
payment. 

4.  Where  the  drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obUgation  to  accept  or  pay  the  bill. 

5.  Where  the  drawer  has  countermanded  payment. 

d)  As  regards  the  indorser  in  the  following  cases,  namely. 

1.  Where  the  drawe^  is  a  fictitious  person  or  a  person  not  having  capa- 
city to  contract  and  the  indorser  was  aware  of  the  fact  at  the  time 
he  indorsed  the  biU. 

2.  Where  the  indorser  is  the  person  to  whom  the  bill  is  presented  for 
payment. 

3.  Where  the  biU  was  accepted  or  made  for  his  accommodation. 

Noting  or  protest  ol  bill. 

51.  1.  Where  an  inland  biU  has  been  dishonoured  it  may,  if  the  holder  think  fit, 

be  noted  for  non-acceptance  or  non-payment,  as  the  case  may  be;  but  it 
shall  not  be  necessary  to  note  or  protest  any  such  biU  in  order  to  preserve 
the  recourse  against  the  drawer  or  indorser. 

2.  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  has  been  dis- 
honoured by  non-acceptance  it  must  be  duly  protested  for  non-acceptance, 
and  where  such  a  bill,  which  has  not  been  previously  dishonoured  by  non- 
acceptance,  is  dishonoured  by  non-payment  it  must  be  duly  protested  for 
non-payment.  If  it  be  not  so  protested  the  drawer  and  indorsers  are  dis- 
charged. Where  a  bill  does  not  appear  on  the  face  of  it  to  be  a  foreign 
bill,  protest  thereof  in  case  of  dishonour  is  unnecessary. 

3.  A  bill  which  has  been  protested  for  non-acceptance  may  be  subsequently 
protested  for  non-payment. 

4.  Subject  to  the  provisions  of  this  Act,  when  a  biU  is  noted  or  protested,  it 
must  be  noted  on  the  day  of  its  dishonour.  When  a  bill  has  been  duly  noted, 
the  protest  may  be  subsequently  extended  as  of  the  date  of  the  noting. 

5.  Where  the  acceptor  of  a  biU  becomes  bankrupt  or  insolvent  or  suspends 
payment  before  it  matures,  the  holder  may  cause  the  bUl  to  be  protested 
for  better  security  against  the  drawer  and  indorsers. 

6.  A  bm  must  be  protested  at  the  place  where  it  is  dishonoured:  Provided 
that — 
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a)  When  a  bill  is  presented  through  the  post  office,  and  returned  by  post 
dishonoured,  it  may  be  protested  at  the  place  to  which  it  is  returned 
and  on  the  day  of  its  return  if  received  during  business  hours,  and  if 
not  received  during  business  hours,  then  not  later  than  the  next  busi- 
ness day; 

b)  When  a  biU  drawn  payable  at  the  place  of  business  or  residence  of  some 
person  other  than  the  drawee,  has  been  dishonoured  by  non-acceptance, 
it  must  be  protested  for  non-payment  at  the  place  where  it  is  expressed 
to  be  payable,  and  no  further  presentment  for  payment  to,  or  demand 
on,  the  drawee  is  necessary. 

7.  A  protest  must  contain  a  copy  of  the  bill,  and  must  be  signed  by  the  notary 
making  it,  and  must  specify — 

a)  The  person  at  whose  request  the  bUl  is  protested; 

b)  The  place  and  date  of  protest,  the  cause  or  reason  for  protesting  the 
bill,  the  demand  made,  and  the  answer  given,  if  any,  or  the  fact  that 
the  drawee  or  acceptor  could  not  be  found. 

8.  Where  a  biU  is  lost  or  destroyed,  or  is  wrongly  detained  from  the  person 
entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written  particulars 
thereof. 

9.  Protest  is  dispensed  with  by  any  circumstance  which  would  dispense  with 
notice  of  dishonour.  Delay  in  noting  or  protesting  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder,  and  not  im- 
putable to  his  default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  the  bill  must  be  noted  or  protested  with  reasonable  dili- 
gence. 

Duties  of  holder  as  regards  drawee  or  acceptor. 

52.  1.  When  a  bill  is  accepted  generally  presentment  for  payment  is  not  necessary 

in  order  to  render  the  acceptor  Uable. 

2.  When  by  the  terms  of  a  qualified  acceptance  presentment  for  payment 
is  required,  the  acceptor,  in  the  absence  of  an  express  stipulation  to  that 
effect,  is  not  discharged  by  the  omission  to  present  the  bill  for  payment 
on  the  day  that  it  matures. 

3.  In  order  to  render  the  acceptor  of  a  biU  liable  it  is  not  necessary  to  protest 
it,  or  the  notice  of  dishonour  should  be  given  to  him. 

4.  Where  the  holder  of  a  biH  presents  it  for  payment,  he  shall  exhibit  the 
bUI  to  the  person  from  who  he  demands  payment,  and  when  a  bill  is  paid 
the  holder  shall  forthwith  deUver  it  up  to  the  party  paying  it. 

Liabilities  of  Parties. 
Funds  In  hands  of  drawee. 

53.  1.  A  biU,  of  itself,  does  not  operate  as  an  assignment  of  funds  in  the  hands 

of  the  drawee  available  for  the  payment  thereof,  and  the  drawee  of  a  bill 
who  does  not  accept  as  required  by  this  Act  is  not  liable  on  the  instrument. 
This  sub-section  shall  not  extend  to  Scotland. 
2.  In  Scotland,  where  the  drawee  of  a  biU  has  in  his  hands  funds  available 
for  the  payment  thereof,  the  biU  operates  as  an  assignment  of  the  sum  for 
which  it  is  drawn  in  favour  of  the  holder,  from  the  time  when  the  bill  is 
presented  to  the  drawee. 

XlablUty  of  acceptor. 

54.  The  acceptor  of  a  bill,  by  accepting  it — 

1.  Engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance: 

2.  Is  precluded  from  denying  to  a  holder  in  due  course — 

a)  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and  his 
capacity  and  authority  to  draw  the  biU; 

b)  In  the  case  of  a  biU  payable  to  drawer's  order,  the  then  capacity  of  the 
drawer  to  indorse,  but  not  the  genuineness  or  validity  of  his  indorse- 
ment; 

c)  In  the  case  of  a  biU  payable  to  the  order  of  a  third  person,  the  existence 
of  the  payee  and  his  then  capacity  to  indorse,  but  not  the  genuineness 
or  validity  of  his  indorsement. 


830  APPENDIX. 

Liability  ot  drawer  or  Indorser. 

55.    1.  The  drawer  of  a  bill  by  drawing  it — 

a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid  accor- 
ding to  its  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the 
holder  or  any  indorser  who  is  compelled  to  pay  it,  provided  that  the 
requisite  proceedings  on  dishonour  be  duly  taken; 

b)  Is  precluded  from  denying  to  a  holder  in  due  course  the  existence  of 
the  payee  and  his  then  capacity  to  indorse. 

2.  The  indorser  of  a  bill  by  indorsing  it — 

a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid  according 
to  its  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the  holder 
or  a  subsequent  indorser  who  is  compelled  to  pay  it,  provided  that  the 
requisite  proceedings  on  dishonour  be  dvdy  taken; 

b)  Is  precluded  from  denying  to  a  holder  in  due  course  the  genuineness 
and  regularity  in  all  respects  of  the  drawer's  signature  and  all  previous 
indorsements ; 

c)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent  indorsee 
that  the  bUl  was  at  the  time  of  his  indorsement  a  valid  and  subsisting 
bill,  and  that  he  had  then  a  good  title  thereto. 

Stranger  signing  bill  liable  as  indorser. 

56.  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or  acceptor,  he  thereby 
incurs  the  habilities  of  an  indorser  to  a  holder  in  due  course. 

Measure  of  damages  against  parties  to  dishonoured  bill. 

57.  Where  a  bill  is  dishonoured,  the  measure  of  damages,  which  shall  be  deemed 
to  be  liquidated  damages,  shall  be  as  follows: — 

1.  The  holder  may  recover  from  any  party  liable  on  the  bUl,  and  the  drawer 
who  has  been  compelled  to  pay  the  bill  may  recover  from  the  acceptor, 
and  an  indorser  who  has  been  compelled  to  pay  the  biU  may  recover  from 
the  acceptor  or  from  the  drawer,  or  from  a  prior  indorser — 

a)  The  amount  of  the  bill; 

b)  Interest  thereon  from  the  time  of  presentment  for  payment  if  the  bni 
is  payable  on  demand,  and  from  the  maturity  of  the  bill  in  any  other 
case; 

c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the  protest 
has  been  extended,  the  expenses  of  protest. 

2.  In  the  case  of  a  bill  which  has  been  dishonoured  abroad,  in  lieu  of  the  above 
damages,  the  holder  may  recover  from  the  drawer  or  an  indorser,  and  the 
drawer  or  an  indorser  who  has  been  compelled  to  pay  the  bill  may  recover 
from  any  party  Uable  to  him,  the  amount  of  the  re-exchange  with  interest 
thereon  until  the  time  of  payment. 

3.  Where  by  this  Act  interest  may  be  recovered  as  damages,  such  interest 
may,  if  justice  require  it,  be  withheld  wholly  or  in  part,  and  where  a  bill 
is  expressed  to  be  payable  with  interest  at  a  given  rate,  interest  as  damages 
may  or  may  not  be  given  at  the  same  rate  as  interest  proper. 

Transferor  by  delivery  and  transferee. 

58.  1.  Where  the  holder  of  a  biU  payable  to  bearer  negotiates  it  by  delivery  without 

indorsing  it,  he  is  called  a  "transferor  by  dehvery". 

2.  A  transferor  by  dehvery  is  not  liable  on  the  instrument. 

3.  A  transferor  by  delivery  who  negotiates  a  bill  thereby  warrants  to  his  imme- 
diate transferee  being  a  holder  for  value  that  the  bill  is  what  it  purports 
to  be,  that  he  has  a  right  to  transfer  it,  and  that  at  the  time  of  transfer 
he  is  not  aware  of  any  fact  which  renders  it  valueless. 

Discharge  of  Bill. 

Payment  in  due  course. 

59.  I.  A  bill  is  discharged  by  payment  in  due  course  by  or  on  behalf  of  the  drawee 

or  acceptor. 

"Payment  in  due  course"  means  payment  made  at  or  after  the  niaturity 
of  the  bill  to  the  holder  thereof  in  good  faith  and  without  notice  that  his 
title  to  the  bill  is  defective. 
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2.  Subject  to  the  provisions  herein-after  contained,  when  a  bill  is  paid  by 
the  drawer  or  an  indorser  it  is  not  discharged ;  but 

a)  Where  a  biU  payable  to,  or  to  the  order  of,  a  third  party  is  paid  by  the 
drawer,  the  drawer  may  enforce  payment  thereof  against  the  acceptor, 
but  may  not  re-issue  the  bill; 

b)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable  to  drawer's 
order  is  paid  by  the  drawer,  the  party  paying  it  is  remitted  to  his  former 
rights  as  regards  the  acceptor  or  antecedent  parties,  and  he  may,  if  he 
thinks  fit,  strike  out  his  own  and  subsequent  indorsements,  and  again 
negotiate  the  biU. 

3.  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party  accommo- 
dated the  biU  is  discharged. 

Banker  paying  demand  dralt  whereon  Indorsement  is  torged. 

60.  When  a  biU  payable  to  order  on  demand  is  drawn  on  a  banker,  and  the 
banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary  course 
of  business,  it  is  not  incumbent  on  the  baiiker  to  show  that  the  indorsement  of  the 
payee  or  any  subsequent  indorsement  was  made  by  or  under  the  authority  of  the 
person  whose  indorsement  it  purports  to  be,  and  the  banker  is  deemed  to  have 
paid  the  biU  in  due  course,  although  such  indorsement  has  been  forged  or  made 
without  authority. 

Acceptor  the  holder  at  maturity. 

61.  When  the  acceptor  of  a  bill  is  or  becomes  the  holder  of  it  at  or  after  its 
maturity,  in  his  own  right,  the  bill  is  discharged. 

Express  waiver. 

62.  i.  When  the  holder  of  a  bill  at  or  after  its  maturity  absolutely  and  uncon- 

ditionally renounces  his  rights  against  the  acceptor  the  bill  is  discharged. 
The  renunciation  must  be  in  writing,  unless  the  biU  is  delivered  up  to 
the  acceptor. 
2.  The  liabilities  of  any  party  to  a  bill  may  in  like  maimer  be  renounced  by 
the  holder  before,  at,  or  after  its  maturity;  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due  course  without  notice  of  the  renun- 
ciation. 

Cancellation. 

63.  1.  Where  a  biU  is  intentionally  cancelled  by  the  holder  or  his  agent,  and  the 

cancellation  is  apparent  thereon,  the  biU  is  discharged. 

2.  In  Uke  manner  any  party  liable  on  a  biU  may  be  discharged  by  the  inten- 
tional cancellation  of  his  signature  by  the  holder  or  his  agent.  In  such  case 
any  indorser  who  would  have  had  a  right  of  recourse  against  the  party 
whose  signature  is  cancelled,  is  also  discharged. 

3.  A  cancellation  made  unintentionally,  or  under  a  mistake,  or  without  the 
authority  of  the  holder  is  inoperative;  but  where  a  bill  or  any  signature 
thereon  appears  to  have  been  cancelled  the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancellation  was  made  unintentionally,  or  under  a 
mistake,  or  without  authority. 

Alteration  o(  bill. 

64.  1.  Where  a  bill  or  acceptance  is  materially  altered  without  the  assent  of  all 

parties  liable  on  the  bill,  the  bill  is  avoided  except  aa  against  a  party  who 
has  himself  made,  authorised,  or  assented  to  the  alteration,  and  subsequent 
indorsers. 

Provided  that: 

Where  a  bill  has  been  materially  altered,  but  the  alteration  is  not 
apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due  course,  such  holder 
may  avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenour. 
2.  In  particular  the  following  alterations  are  material,  namely,  any  alteration 
of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of  payment, 
and,  where  a  bill  has  been  accepted  generally,  the  addition  of  a  place  of 
payment  without  the  acceptor's  assent. 
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Acceptance  and  Payment  for  Honour. 

Acceptance  tor  honour  supr&  protest. 

66.  1.  Where  a  bill  of  exchange  has  been  protested  for  dishonour  by  non-accep- 
tance, or  protested  for  better  security,  and  is  not  overdue,  any  person, 
not  being  a  party  already  hable  thereon,  may,  with  the  consent  of  the  holder, 
intervene  and  accept  the  bUl  supra  protest,  for  the  honour  of  any  party 
liable  thereon,  or  for  the  honour  of  the  person  for  whose  account  the  bill 
is  drawn. 

2.  A  bill  may  be  accepted  for  honour  for  part  only  of  the  sum  for  which  it  is 
drawn. 

3.  An  acceptance  for  honour  supvk  protest  in  order  to  be  valid  must — 

a)  Be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance  for  honour; 

b)  Be  signed  by  the  acceptor  for  honour. 

4.  Where  an  acceptance  for  honour  does  not  expressly  state  for  whose  honour 
it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honour  of  the  drawer. 

5.  Where  a  biU  payable  after  sight  is  accepted  for  honour,  its  maturity  is 
calculated  from  the  date  of  the  noting  for  non-acceptance,  and  not  from 
the  date  of  the  acceptance  for  honour. 

Liability  ot  acceptor  tor  Iionour. 

66.  1.  The  acceptor  for  honour  of  a  biH  by  accepting  it  engages  that  he  will,  on 

due  presentment,  pay  the  bill  according  to  the  tenor  of  his  acceptance,  if 
it  is  not  paid  by  the  drawee,  provided  it  has  been  duly  presented  for  payment, 
and  protested  for  non-payment,  and  that  he  receives  notice  of  these  facts. 
2.  The  acceptor  for  honour  is  hable  to  the  holder  and  to  all  parties  to  the  bill 
subsequent  to  the  party  for  whose  honour  he  has  accepted. 

Presentment  to  acceptor  tor  honour. 

67.  1.  Where  a  dishonoured  bill  has  been  accepted  for  honour  suprk  protest,  or 

contains  a  reference  in  case  of  need,  it  must  be  protested  for  non-payment 
before  it  is  presented  for  payment  to  the  acceptor  for  honour,  or  referee 
in  case  of  need. 

2.  Where  the  address  of  the  acceptor  for  honour  is  in  the  same  place  where 
the  bill  is  protested  for  non-payment,  the  biU  must  be  presented  to  him 
not  later  than  the  day  following  its  maturity;  and  where  the  address  of 
the  acceptor  for  honour  is  in  some  place  other  than  the  place  where  it  was 
protested  for  non-payment,  the  biH  must  be  forwarded  not  later  than  the 
day  following  its  maturity  for  presentment  to  him. 

3.  Delay  in  presentment  or  non-presentment  is  excused  by  any  circumstance 
which  would  excuse  delay  in  presentment  for  payment  or  non-presentment 
for  payment. 

4.  When  a  bill  of  exchange  is  dishonoured  by  the  acceptor  for  honour  it  must 
be  protested  for  non-payment  by  him. 

Payment  tor  honour  suprd  protest. 

68.  1.  Where  a  biU  has  been  protested  for  non-payment,  any  person  may  inter- 

vene and  pay  it  supra  protest  for  the  honour  of  any  party  Uable  thereon, 
or  for  the  honour  of  the  person  for  whose  account  the  biU  is  drawn. 

2.  Where  two  or  more  persons  offer  to  pay  a  biU  for  the  honour  of  different 
parties,  the  person  whose  payment  wiU  discharge  most  parties  to  the  bill 
shall  have  the  preference. 

3.  Payment  for  honour  supra  protest,  in  order  to  operate  as  such  and  not 
as  a  mere  voluntary  payment,  must  be  attested  by  a  notarial  act  of  honour 
which  may  be  appended  to  the  protest  or  form  an  extension  of  it. 

4.  The  notarial  act  of  honour  must  be  founded  on  a  declaration  made  by  the 
payer  for  honour,  or  his  agent  in  that  behalf,  declaring  his  intention  to 
pay  the  bill  for  honour,  and  for  whose  honour  he  pays. 

5.  Where  a  bill  has  been  paid  for  honour,  all  parties  subsequent  to  the  party 
for  whose  honour  it  is  paid  are  discharged,  but  the  payer  for  honour  is 
subrogated  for,  and  succeeds  to  both  the  rights  and  duties  of,  the  holder 
as  regards  the  party  for  whose  honour  he  pays,  and  all  parties  Uable  to 
that  party. 
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6.  The  payer  for  honour  on  paying  to  the  holder  the  amount  of  the  bill  and 
the  notarial  expenses  incidental  to  its  dishonour  is  entitled  to  receive  both 
the  bill  itself  and  the  protest.  If  the  holder  do  not  on  demand  deliver  them 
up  he  shall  be  liable  to  the  payer  for  honour  in  damages. 

7.  Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  protest  he  shall 
lose  his  right  of  recourse  against  any  party  who  would  have  been  discharged 
by  such  payment. 

Lost  Instruments. 
Holder's  right  to  duplicate  ot  lost  bill. 

69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person  who  was  the 
holder  of  it  may  apply  to  the  drawer  to  give  him  another  bill  of  the  same  tenor, 
giving  security  to  the  drawer  if  required  to  indemnify  him  against  all  persons  what- 
ever in  case  the  bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  duphcate  bill,  he 
may  be  compelled  to  do  so. 

Action  on  lost  bill. 

70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  judge  may  order 
that  the  loss  of  the  instrument  shall  not  be  set  up,  provided  an  indemnity  be  given 
to  the  satisfaction  of  the  court  or  judge  against  the  claims  of  any  other  person 
upon  the  instrument  in  question. 

Bill  in  a  Set. 
Rales  as  to  sets. 
71.    1.  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being  numbered,  and 

containing  a  reference  to  the  other  parts,  the  whole  of  the  parts  constitute 

one  bill. 

2.  Where  the  holder  of  a  set  indorses  two  or  more  parts  to  different  persons, 
he  is  liable  on  every  such  part,  and  every  indorser  subsequent  to  him  is 
liable  on  the  part  he  has  himself  indorsed  as  if  the  said  parts  were  sepa- 
rate bills. 

3.  Where  two  or  more  parts  of  a  set  are  negotiated  to  different  holders  in  due 
course,  the  holder  whose  title  first  accrues  is  as  between  such  holders  deemed 
the  true  owner  of  the  bUl;  but  nothing  in  this  sub-section  shall  affect  the 
rights  of  a  person  who  in  due  course  accepts  or  pays  the  part  first  presented 
to  him. 

4.  The  acceptance  may  be  written  on  any  part,  and  it  must  be  written  on 
one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted  parts 
get  into  the  hands  of  different  holders  in  due  course,  he  is  liable  on  every 
such  part  as  if  it  were  a  separate  bill. 

5.  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the 
part  bearing  his  acceptance  to  be  delivered  up  to  him,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is  hable 
to  the  holder  thereof. 

6.  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill  drawn  in  a  set 
is  discharged  ay  payment  or  otherwise,  the  whole  bill  is  discharged. 

Conflict  of  Laws. 
Rules  where  laws  conflict. 

72.  Where  a  biU  drawn  in  one  country  is  negotiated,  accepted,  or  payable 
in  another,  the  rights,  duties,  and  liabilities  of  the  parties  thereto  are  determined 
as  foUows: — 

1.  The  validity  of  a  bill  as  regards  requisites  in  form  is  determined  by  the 
law  of  the  place  of  issue,  and  the  validity  as  regards  requisites  in  form  of 
the  supervening  contracts,  such  as  acceptance,  or  indorsement,  or  acceptance 
supra  protest,  is  determined  by  the  law  of  the  place  where  such  contract 
was  made.     Provided  that — 

a)  Where  a  bUl  is  issued  out  of  the  United  Kingdom  it  is  not  invalid  by 
reason  only  that  it  is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue; 
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b)  Where  a  bill,  issued  out  of  the  United  Kingdom,  conforms,  as  regards 
requisites  in  form,  to  the  law  of  the  United  Kingdom,  it  may,  for  the 
purpose  of  enforcing  payment  thereof,  be  treated  as  valid  as  between 
all  persons  who  negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 

2.  Subject  to  the  provisions  of  this  Act,  the  interpretation  of  the  drawing, 
indorsement,  acceptance,  or  acceptance  supra  protest  of  a  bill,  is  determined 
by  the  law  of  the  place  where  such  contract  is  made. 

Provided  that  where  an  inland  bill  is  indorsed  ia  a  foreign  country 
the  indorsement  shall  as  regards  the  payer  be  interpreted  according  to  the 
law  of  the  United  Kingdom. 

3.  The  duties  of  the  holder  with  respect  to  presentment  for  acceptance  or 
payment  and  the  necessity  for  or  sufficiency  of  a  protest  or  notice  of  dis- 
honour, or  otherwise,  are  determined  by  the  law  of  the  place  where  the 
act  is  done  or  the  bill  is  dishonoured. 

4.  Where  a  bUl  is  drawn  out  of  but  payable  in  the  United  Kingdom  and  the 
sum  payable  is  not  expressed  in  the  currency  of  the  United  Kingdom,  the 
amount  shall,  in  the  absence  of  some  express  stipulation,  be  calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at  the  place  of  payment 
on  the  day  the  bill  is  payable. 

6.  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another,  the  due 
date  thereof  is  determined  according  to  the  law  of  the  place  where  it  is 
payable. 

Part  III.    Cheques  on  a  Banker. 

Cheque  delined. 

73.  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  payable  on  demand. 
Except  as  otherwise  provided  in  this  Part,  the  provisions  of  this  Act  applicable 

to  a  bill  of  exchange  payable  on  demand  apply  to  a  cheque. 

Presentment  of  cheque  foi  payment. 

74.  Subject  to  the  provisions  of  this  Act: 

1.  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable  time 
of  its  issue,  and  the  drawer  or  the  person  on  whose  account  it  is  drawn  had 
the  right  at  the  time  of  such  presentment  as  between  him  and  the  banker 
to  have  the  cheque  paid  and  suffers  actual  damage  through  the  delay,  he 
is  discharged  to  the  extent  of  such  damage,  that  is  to  say,  to  the  extent 
to  which  such  drawer  or  person  is  a  creditor  of  such  banker  to  a  larger 
amount  than  he  would  have  been  had  such  cheque  been  paid. 

2.  In  determining  what  is  a  reasonable  time  regard  shall  be  had  to  the  nature 
of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the  facts  of  the 
particular  case. 

3.  The  holder  of  such  cheque  as  to  which  such  drawer  or  person  is  discharged 
shall  be  a  creditor,  in  Ueu  of  such  drawer  or  person,  of  such  banker  to  the 
extent  of  such  discharge,  and  entitled  to  recover  the  amount  from  him. 

Revocation  ot  banker's  authority. 

75.  The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn  on  him  by 
his  customer  are  determined  by: 

1.  Countermand  of  payment; 

2.  Notice  of  the  customer's  death. 

Crossed  Cheques. 
Oeneral  and  special  crossings  delined. 
76.    1.  Where  a  cheque  bears  across  its  face  an  addition  of: 

a)  The  words  "and  company"  or  any  abbreviation  thereof  between  two 
parallel  transverse  lines,  either  with  or  without  the  words  "not  nego- 
tiable"; or 

b)  Two  parallel  transverse  lines  simply,  either  with  or  without  the  words 
"not  negotiable";  or 

that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed  generally. 
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2.  Where  a  cheque  bears  across  its  face  an  addition  of  the  name  of  a  banker, 
either  with  or  without  the  words  "not  negotiable",  that  addition  constitutes 
a  crossing,  and  the  cheque  is  crossed  specially  and  to  that  banker. 

Crossing  by  drawer  or  alter  Issue. 

77.    1.  A  cheque  may  be  crossed  generally  or  specially  by  the  drawer. 

2.  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally  or  specially. 

3.  Where  a  cheque  is  crossed  generally  the  holder  may  cross  it  specially. 

4.  Where  a  cheque  is  crossed  generally  or  specially,  the  holder  may  add  the 
words  "not  negotiable". 

5.  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is  crossed  may 
again  cross  it  specially  to  another  banker  for  collection. 

6.  Where  an  uncrossed  cheque,  or  a  cheque  crossed  generally,  is  sent  to  a 
banker  for  collection,  he  may  cross  it  specially  to  himself. 

Crossing  a  material  part  of  cheque. 

78.  A  crossing  authorised  by  this  Act  is  a  material  part  of  the  cheque;  it 
shall  not  be  lawful  for  any  person  to  obliterate  or,  except  as  authorised  by  this 
Act,  to  add  to  or  alter  the  crossing. 

Duties  ol  banlcer  as  to  crossed  cheques. 

79.    1.  Where  a  cheque  is  crossed  specially  to  more  than  one  banker  except  when 
crossed  to  an  agent  for  collection  being  a  banker,  the  banker  on  whom 
it  is  drawn  shall  refuse  pajrment  thereof. 
2.  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so  crossed  never- 
theless pays  the  same,  or  pays  a  cheque  crossed  generally  otherwise  than 
to  a  banker,  or  if  crossed  specially  otherwise  than  to  the  banker  to  whom 
it  is  crossed,  or  his  agent  for  collection  being  a  banker,  he  is  liable  to  the 
true  owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque 
having  been  so  paid. 
Provided  that  where  a  cheque  is  presented  for  payment  which  does  not  at 
the  time  of  presentment  appear  to  be  crossed,  or  to  have  had  a  crossing  which 
has  been  obUterated,  or  to  have  been  added  to  or  altered  otherwise  than  as  authorised 
by  this  Act,  the  banker  paying  the  cheque  in  good  faith  and  without  negUgence 
shall  not  be  responsible  or  incur  any  hability,  nor  shall  the  payment  be  questioned 
by  reason  of  the  cheque  having  been  crossed,  or  of  the  crossing  having  been  ob- 
hterated  or  having  been  added  to  or  altered  otherwise  than  as  authorised  by  this 
Act,  and  of  payment  having  been  made  otherwise  than  to  a  banker  or  to  the  banker 
to  whom  the  cheque  is  or  was  crossed,  or  to  his  agent  for  collection  being  a  banker, 
as  the  case  may  be. 

Protection  to  banker  and  drawer  where  cheque  is  crossed. 

80.  Where  the  banker,  on  whom  a  crossed  cheque  is  drawn,  in  good  faith  and 
without  negUgence  pays  it,  if  crossed  generally,  to  a  banker,  and  if  crossed  specially, 
to  the  barker  to  whom  it  is  crossed,  or  his  agent  for  collection  being  a  banker, 
the  banker  paying  the  cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the 
payee,  the  drawer,  shall  respectively  be  entitled  to  the  same  rights  and  be  placed 
in  the  same  position  as  if  payment  of  the  cheque  had  been  made  to  the  true  owner 
thereof. 

Ettect  o{  crossing  on  holder. 

81.  Where  a  person  takes  a  crossed  cheque  which  bears  on  it  the  words  "not 
negotiable",  he  shall  not  have  and  shall  not  be  capable  of  giving  a  better  title  to 
the  cheque  than  that  which  the  person  from  whom  he  took  it  had. 

Protection  to  collecting  banker. 

82.^)  Where  a  banker  in  good  faith  and  without  negligence  receives  payment 
for  a  customer  of  a  cheque  crossed  generally  or  specially  to  himself,  and  the  customer 
has  no  title  or  a  defective  title  thereto,  the  banker  shall  not  incur  any  liabihty 
lo  the  true  owner  of  the  cheque  by  reason  only  of  having  received  such  payment. 


1)  Amended,  6  Edw.  7,  o.  17,  infra. 
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Part  IV.    Promissory  Notes. 

Promissory  note  defined. 

83.  1.  A  promissory  note  is  an  unconditional  promise  in  writing  made  by  one 
person  to  another  signed  by  the  maker,  engaging  to  pay,  on  demand  or 
at  a  fixed  or  determinable  future  time,  a  sum  certain  in  money,  to,  or  to 
the  order  of,  a  specified  person  or  to  bearer. 

2.  An  instrument  in  the  form  of  a  note  payable  to  maker's  order  is  not  a  note 
within  the  meaning  of  this  section  unless  and  until  it  is  indorsed  by  the 
maker. 

3.  A  note  is  not  invalid  by  reason  only  that  it  contains  also  a  pledge  of  col- 
lateral security  with  authority  to  sell  or  dispose  thereof. 

4.  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made  and  payable 
within  the  British  Islands  is  an  inland  note.  Any  other  note  is  a  foreign  note. 

Delivery  necessary. 

84.   A  promissory  note  is  inchoate  and  incomplete  until  delivery  thereof  to 
the  payee  or  bearer. 

Joint  and  several  notes. 

85.  1.  A  promissory  note  may  be  made  by  two  or  more  makers,  and  they  may 

be  liable  thereon  jointly,  or  jointly  and  severally,  according  to  its  tenour. 
2.  Where  a  note  runs  "I  promise  to  pay"  and  is  signed  by  two  or  more  persons 
it  is  deemed  to  be  their  joint  and  several  note. 

Note  payable  on  demand. 

86.  1.  Where  a  note  payable  on  demand  has  been  indorsed,  it  must  be  presented 

for  payment  within  a  reasonable  time  of  the  indorsement.  If  it  be  not  so 
presented  the  indorser  is  discharged. 

2.  In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the  nature 
of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the  particular  case. 

3.  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed  to  be 
overdue,  for  the  purpose  of  affecting  the  holder  with  defects  of  title  of 
which  he  had  no  notice,  by  reason  that  it  appears  that  a  reasonable  time 
for  presenting  it  for  payment  has  elapsed  since  its  issue. 

Presentment  ol  note  tor  payment. 

87.  1.  Where  a  promissory  note  is  in  the  body  of  it  made  payable  at  a  particular 

place,  it  must  be  presented  for  payment  at  that  place  in  order  to  render 
the  maker  liable.  In  any  other  case,  presentment  for  payment  is  not  neces- 
sary in  order  to  render  the  maker  liable. 

2.  Presentment  for  payment  is  necessary  in  order  to  render  the  indorser  of  a 
note  liable. 

3.  Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular  place,  present- 
ment at  that  place  is  necessary  in  order  to  render  an  indorser  liable;  but 
when  a  place  of  payment  is  indicated  by  way  of  memorandum  only,  present- 
ment at  that  place  is  sufficient  to  render  the  indorser  Uable,  but  a  present- 
ment to  the  maker  elsewhere,  if  sufficient  in  other  respects,  shall  also  suffice. 

Liability  ol  maimer. 

88.    The  maker  of  a  promissory  note  by  making  it: 

1.  Engages  that  he  wiU  pay  it  according  to  its  tenour. 

2.  Is  precluded  from  denjring  to  a  holder  in  due  course  the  existence  of  the 
payee  and  his  then  capacity  to  indorse. 

AppUeation  of  Part  II.  to  notes. 

89.  1.  Subject  to  the  provisions  in  this  Part  and,  except  as  by  this  section  pro- 
vided, the  provisions  of  this  Act  relating  to  bills  of  exchange  apply,  with 
the  necessary  modifications,  to  promissory  notes. 
2.  In  applying  those  provisions  the  maker  of  a  note  shall  be  deemed  to  corre- 
spond with  the  acceptor  of  a  bill,  and  the  first  indorser  of  a  note  shall  be 
deemed  to  correspond  with  the  drawer  of  an  accepted  bill  payable  to  draw- 
er's order. 
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3.  The  following  provisions  as  to  bills  do  not  apply  to  notes;  namely,  pro- 
visions relating  to: 

a)  Presentment  for  acceptance; 

b)  Acceptance; 

c)  Acceptance  supr^  protest; 

d)  Bills  in  a  set. 

4.  Where  a  foreign  note  is  dishonoured,  protest  thereof  is  unnecessary. 

Part  V.    Supplementary. 

Good  taith. 

90.  A  thing  is  deemed  to  be  done  in  good  faith,  within  the  meaning  of  this 
Act,  where  it  is  in  fact  done  honestly,  whether  it  is  done  negligently  or  not. 

Signature. 

91.    1.  Where,  by  this  Act,  any  instrument  or  writing  is  required  to  be  signed 

by  any  person,  it  is  not  necessary  that  he  should  sign  it  with  his  own  hand, 

but  it  is  sufficient  if  his  signature  is  written  thereon  by  some  other  person 

by  or  under  his  authority. 
2.  In  the  case  of  a  corporation,  where,  by  this  Act,  any  instrument  or  writing 

is  required  to  be  signed,  it  is  sufficient  if  the  instrument  or  writing  be  sealed 

with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring  the  bUl 

or  note  of  a  corporation  to  be  under  seal. 

ComputaUon  of  time. 

92.  Where,  by  this  Act,  the  time  hmited  for  doing  any  act  or  thing  is  less 
than  three  days,  in  reckoning  time,  non-business  days  are  excluded. 

"Non-business  days"  for  the  purposes  of  this  Act  mean: 

a)  Sunday,  Good  Friday,  Christmas  Day; 

b)  A  bank  holiday  under  the  Bank  HoUdays  Act,  1871,  or  Acts  amending  it; 

c)  A  day  appointed  by  Royal  proclamation  as  a  public  fast  or  thanksgiving  day. 
Any  other  day  is  a  business  day. 

When  noting  equivalent  to  protest. 

93.  For  the  purposes  of  this  Act,  where  a  bill  or  note  is  required  to  be  protested 
within  a  specified  time  or  before  some  further  proceeding  is  taken,  it  is  sufficient 
that  the  bill  has  been  noted  for  protest  before  the  expiration  of  the  specified  time 
or  the  taking  of  the  proceeding;  and  the  formal  protest  may  be  extended  at  any 
time  thereafter  as  of  the  date  of  the  noting. 

Protest  wlien  notary  not  accessible. 

94.  Where  a  dishonoured  bill  or  note  is  authorised  or  required  to  be  protested, 
and  the  services  of  a  notary  cannot  be  obtained  at  the  place  where  the  bill  is  dis- 
honoured, any  householder  or  substantial  resident  of  the  place  may,  in  the  presence 
of  two  witnesses,  give  a  certificate,  signed  by  them,  attesting  the  dishonour  of  the 
bill,  and  the  certificate  shall  in  all  respects  operate  as  if  it  were  a  formal  protest 
of  the  bill. 

The  form  given  in  Schedule  1  to  this  Act  may  be  used  with  necessary  modifi- 
cations, and  if  used  shall  be  sufficient. 

Dividend  warrants  inay  be  crossed. 

95.  The  provisions  of  this  Act  as  to  crossed  cheques  shall  apply  to  a  warrant 
for  payment  of  dividend. 

96.  (Repealed,  8.  L.  E.  Act,  1898.) 

Savings. 

97.    1.  The  rules  in  bankruptcy  relating  to  bills  of  exchange,  promissory  notes, 

and  cheques,  shall  continue  to  apply  thereto  notwithstanding  anything 

in  this  Act  contained. 
2.  The  rules  of  common  law  including  the  law  merchant,  save  in  so  far  as 

they  are  inconsistent  with  the  express  provisions  of  this  Act,  shall  continue 

to  apply  to  bills  of  exchange,  promissory  notes,  and  cheques. 
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3.  Notlling  in  this  Act  or  in  any  repeal  in  effected  thereby  shall  affect — 

a)  Any  law  or  enactment  for  the  time  being  in  force  relating  to  the  revenue; 

b)  The  provisions  of  the  Companies  Act,   1862,  or  Acts  amending  it,  or 
any  Act  relating  to  joint  stock  banks  or  companies; 

c)  The  provisions  of  any  Act  relating  to  or  confirming  the  privileges  of 
the  Bank  of  England  or  the  Bank  of  Ireland  respectively; 

d)  The  validity  of  any  usage  relating  to  dividend  warrants,  or  the  in- 
dorsements thereof. 

Saving  o{  summary  diligence  In  Scotland. 

98.  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  extend  or 
restrict,  or  in  any  way  alter  or  affect  the  law  and  practice  in  Scotland  in  regard 
to  summary  diigence. 

Construction  with  other  Acts,  &c. 

99.  Where  any  Act  or  document  refers  to  any  enactment  repealed  by  this 
Act,  the  Act  or  document  shall  be  construed,  and  shall  operate,  as  if  it  referred 
to  the  corresponding  provisions  of  this  Act. 

Parol  evidence  allowed  in  certain  judicial  proceedings  in  Scotland. 

100.  In  any  judicial  proceeding  in  Scotland,  any  fact  relating  to  a  bUl  of  ex- 
change, bank  cheque,  or  promissory  note,  which  is  relevant  to  any  question  of  liabiUty 
thereon,  may  be  proved  by  parol  evidence:  Provided  that  this  enactment  shall 
not  in  any  way  affect  the  existing  law  and  practice  whereby  the  party  who  is,  ac- 
cording to  the  tenour  of  any  biU  of  exchange,  bank  cheque,  or  promissory  note, 
debtor  to  the  holder  in  the  amount  thereof,  may  be  required,  as  a  condition  of 
obtaining  a  sist  of  diligence,  or  suspension  of  a  charge,  or  threatened  charge,  to 
make  such  consignation,  or  to  find  such  caution  as  the  court  or  judge  before  whom 
the  cause  is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of  exchange,  bank  cheque, 
or  promissory  note  has  undergone  the  sesennial  prescription. 


Schedules. 


First  Schedule. 
Form  of  protest  which  may  be  used  when  the  services  of  a  notary 

cannot  be  obtained. 

94.  Know  all  men  that  I,  A.  B.  (householder),  of in  the  county  of , 

in  the  United  Kingdom,  at  the  request  of  C.  D.,  there  being  no  notary  public  available, 

did  on  the day  of 188 . .  at demand  payment  (or  acceptance)  of 

the  biU  of  exchange  hereunder  written,  from  E.  F.,  to  which  demand  he  made  answer  (state 
answer,  if  any)  wherefore  I  now,  in  the  presence  of  G.  H.  and  J.  K.  do  protest  the  said 
bill  of  exchange. 

(Signed)  A.  B. 

j'  K    f   Witnesses. 

NB.    The  bill  itself  should  be  annexed,   or  a  copy  of  the  bill  and  all  that  is  written 
thereon  should  be  underwritten. 


Second  Schedule. 

{BepecUed,  S.L.B.  Act,  1898.) 
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The  Married  Women's  Property  Act,  1882. 

45  &  46  Vict. 

Cap.  LXXV. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Property 

of  Married  Women  (i8th  August  1882). 

Married  woman  to  be  capable  ot  holding  property  and  of  contraetlng  as  a  feme  sole. 
1.  .1.  A  married  woman  shall,  in  accordance  with  the  provisions  of  this  Act,  be 
capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise,  of  any  real 
or  personal  property  as  her  separate  property,  in  the  same  manner  as  if  she 
were  a  feme  sole,  without  the  intervention  of  any  trustee. 

2.  A  married  woman  shall  be  capable  of  entering  into  and  rendering  herself 
Uable  in  respect  of  and  to  the  extent  of  her  separate  property  on  any  con- 
tract, and  of  suing  and  being  sued,  either  in  contract  or  in  tort,  or  otherwise, 
in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise. 

3.  &  4.    {Repealed,  56  &  57  Vict.  c.  63,  s.  4.) 

5.  Every  married  woman  carrying  on  a  trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  property,  be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were  a  feme  sole. 

Loans  by  wife  to  husband. 

3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  hus- 
band for  the  purpose  of  any  trade  or  busines  carried  on  by  him,  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his  bankruptcy,  under  reser- 
vation of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the  amount  or  value  of  such 
money  or  other  estate  after,  but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's  worth  have  been  satisfied. 

Wife's  antenaptial  debts  and  liabilities. 

13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in  respect  and  to 
the  extent  of  her  separate  property  for  all  debts  contracted,  and  aU  contracts  en- 
tered into  or  wrongs  committed  by  her  before  her  marriage,  including  any  sums 
for  which  she  may  be  liable  as  a  contributory,  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint 
stock  companies;  and  she  may  be  sued  for  any  such  debt  and  for  any  liablility  in 
damages  or  otherwise  under  such  contract,  or  in  respect  of  any  such  wrong ;  and  all 
sums  recovered  against  her  in  respect  thereof,  or  for  any  costs  relating  thereto, 
shall  be  payable  out  of  her  separate  property;  and,  as  between  her  and  her  husband, 
unless  there  be  any  contract  between  them  to  the  contrary,  her  separate  property 
shall  be  deemed  to  be  primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and 
for  all  damages  or  costs  recovered  in  respect  thereof :  Provided  always,  that  nothing 
in  this  Act  shall  operate  to  increase  or  diminish  the  liablity  of  any  woman  married 
before  the  commencement  of  this  Act  for  any  such  debt,  contract,  or  wrong,  as 
aforesaid,  except  as  to  any  separate  property  to  which  she  may  become  entitled 
by  virtue  of  this  Act,  and  to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this  Act  had  not  passed. 

Husband  to  be  liable  for  his  wife's  debts  contracted  before  marriage  to  a  certain  extent. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  and  for  all 
contracts  entered  into  and  wrongs  committed  by  her,  before  marriage,  including  any 
liabilities  to  which  she  may  be  so  subject  under  the  Acts  relating  to  joint  stock 
companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to  from  or  through  his  wife. 
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after  deducting  there  from  any  payments  made  by  him,  and  any  sums  for  which 
judgment  may  have  been  bona  fide  recovered  against  him  in  any  proceeding  at 
law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of  which 
his  wife  was  Hable  before  her  marriage  as  aforesaid;  but  he  shall  not  be  liable  for 
the  same  any  further  or  otherwise;  and  any  court  in  which  a  husband  shall  be  sued 
for  any  such  debt  shall  have  power  to  direct  any  inquiry  or  proceedings  which 
it  may  think  proper  for  the  purpose  of  ascertaining  the  nature,  amount,  or  value 
of  such  property:  Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  diminish  the  liabiUty  of  any  husband  married  before  the 
commencement  of  this  Act  for  or  in  respect  of  any  such  debt  or  other  liabiKty 
of  his  wife  as  aforesaid. 

Suits  for  ante-nuptial  liabilities. 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such  debt  or 
other  liabihty  (whether  by  contract  or  for  any  wrong)  contracted  or  incurred  by 
the  wife  before  marriage  as  aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to 
establish  his  claim,  either  wholly  or  in  part,  against  both  of  them;  and  if  in  any  such 
action,  or  in  any  action  brought  in  respect  of  any  such  debt  or  liability  against  the 
husband  alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of  any  property 
of  the  wife  so  acquired  by  him  or  to  which  he  shall  have  become  so  entitled  as 
aforesaid,  he  shall  have  judgment  for  his  costs  of  defence,  whatever  may  be  the 
result  of  the  action  against  the  wife  if  jointly  sued  with  him;  and  in  any  such 
action  against  husband  and  wife  jointly,  if  it  appears  that  the  husband  is  liable 
for  the  debt  or  damages  recovered,  or  any  part  thereof,  the  judgment  to  the 
extent  of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint  judgment 
against  the  husband  personally  and  against  the  wife  as  to  her  separate  property ; 
and  as  to  the  residue,  if  any,  of  such  debt  and  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  as  to  her  separate  property  only. 

Extent  o{  Act. 

26.    This  Act  shall  not  extend  to  Scotland. 


The  Bankruptcy  Act,  1883. 

46  &  47  Vict. 

Cap.  LII. 

An  Act  to  amend  and  consolidate  the  Law  of  Bankruptcy 

(2Sth  August  1883). 


Preliminary. 
Short  title. 

1.  This  Act  may  be  cited  as  the  Bankruptcy  Act,  1883. 
Extent  ot  Act. 

2.  This  Act  shall  not,  except  so  far  as  is  expressly  provided,  extend  to  Scotland 
or  Ireland. 

Commencement  ot  Act. 

3.  (Repealed  by  61  &  62  Vict.  c.  22.) 

Part  I.    Proceedings  from  Act  of  Bankruptcy  to  Discharge. 

Acts  of  Bankruptcy. 
Acts  of  bankruptcy. 

4.    1.  A  debtor  commits  an  act  of  bankruptcy  in  each  of  the  following  cases: 

a)  If  in  England  or  elsewhere  he  makes  a  conveyance  or  assignment  of  his 
property  to  a  trustee  or  trustees  for  the  benefit  of  his  creditors  generally; 

b)  If  in  England  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift,  deli- 
very, or  transfer  of  his  property,  or  of  any  part  thereof; 
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c)  K  in  England  or  elsewhere  he  makes  any  conveyance  or  transfer  of  his 
property  or  any  part  thereof,  or  creates  any  charge  thereon  which  would 
under  this  or  any  other  Act  be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt; 

d)  K  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of  the  follow- 
ing things,  namely,  departs  out  of  England,  or  being  out  of  England 
remains  out  of  England,  or  departs  from  his  dweUing-house,  or  other- 
wise absents  himseU,  or  begins  to  keep  house; 

e)  (Bepealed  by  the  Bankruptcy  Act  1890,  §  29) ; 

f )  If  he  files  in  the  Court  a  declaration  of  his  inability  to  pay  his  debts  or 
presents  a  bankruptcy  petition  against  himself; 

g)  If  a  creditor  has  obtained  a  final  judgment  against  him  for  any  amount, 
and  execution  thereon  not  having  been  stayed,  has  served  on  him  in 
England,  or,  by  leave  of  the  Court,  elsewhere,  a  bankruptcy  notice  under 
this  Act,  requiring  him  to  pay  the  judgment  debt  in  accordance  with 
the  terms  of  the  judgment,  or  to  secure  or  compound  for  it  to  the  satis- 
faction of  the  creditor  or  the  Court,  and  he  does  not,  within  seven  days 
after  service  of  the  notice,  in  case  the  service  is  effected  in  England, 
and  in  case  the  service  is  effected  elsewhere,  then  within  the  time  hmited 
in  that  behalf  by  the  order  giving  leave  to  effect  the  service,  either  comply 
with  the  requirements  of  the  notice,  or  satisfy  the  Court  that  he  has  a 
counterclaim,  set-off  or  cross  demand  which  equals  or  exceeds  the  amount 
of  the  judgment  debt,  and  which  he  could  not  set  up  in  the  action  in  which 
the  judgment  was  obtained; 

h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has  suspended, 
or  that  he  is  about  to  suspend,  payment  of  his  debts. 
2.  A  bankruptcy  notice  under  this  Act  'Shall  be  in  the  prescribed  form,  and 
shall  state  the  consequences  of  non-comphance  therewith,  and  shall  be 
served  in  the  prescribed  manner. 

Receiving  Order. 
Jurisdiction  to  make  receiving  order. 

5.  Subject  to  the  conditions  herein-after  specified,  if  a  debtor  commits  an  act 
of  bankruptcy  the  Court  may,  on  a  bankruptcy  petition  being  presented  either  by 
a  creditor  or  by  the  debtor,  make  an  order,  in  this  Act  called  a  receiving  order,  for 
the  protection  of  the  estate. 

Conditions  on  which  creditor  may  petition. 

6.  1.  A  creditor  shall  not  be  entitled  to  present  a  bankruptcy  petition  against 

a  debtor  unless: 

a)  The  debt  owing  by  the  debtor  to  the  petitioning  creditor,  or,  if  two  or 
more  creditors  join  in  the  petition,  the  aggregate  amount  of  debts  owing 
to  the  several  petitioning  creditors,  amounts  to  fifty  pounds;  and 

b)  The  debt  is  a  liquidated  sum,  payable  either  immediately  or  at  some 
certain  future  time;  and 

c)  The  act  of  bankruptcy  on  which  the  petition  is  grounded  has  occurred 
within  three  months  before  the  presentation  of  the  petition;  and 

d)  The  debtor  is  domiciled  in  England,  or,  within  a  year  before  the  date 
of  the  presentation  of  the  petition,  has  ordinarily  resided  or  had  a  dwell- 
ing-house or  place  of  business  in  England. 

2.  If  the  petitioning  creditor  is  a  secured  creditor,  he  must,  in  his  petition, 
either  state  that  he  is  willing  to  give  up  his  security  for  the  benefit  of  the 
creditors  in  the  event  of  the  debtor  being  adjudged  bankrupt,  or  give  an 
estimate  of  the  value  of  his  security.  In  the  latter  case,  he  may  be  admitted 
as  a  petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due  to 
him,  after  deducting  the  value  so  estimated  in  the  same  manner  as  if  he 
were  an  unsecured  creditor. 

Proceedings  and  order  on  creditor's  petition. 

7.  1.  A  creditor's  petition  shall  be  verified  by  affidavit  of  the  creditor,  or  of  some 

person  on  his  behalf  having  knowledge  of  the  facts,  and  served  in  the  pres- 
cribed manner. 
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2.  At  the  hearing  the  Court  shall  require  proof  of  the  debt  of  the  petitioning 
creditor,  of  the  service  of  the  petition,  and  of  the  act  of  bankruptcy,  or,  n 
more  than  one  act  of  bankruptcy  is  alleged  in  the  petition,  of  some  one 
of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with  the  proof,  may 
make  a  receiving  order  in  pursuance  of  the  petition. 

3.  If  the  Court  is  not  satisfied  with  the  proof  of  the  petitioning  creditor's 
debt,  or  of  the  act  of  bankruptcy,  or  of  the  service  of  the  petition,  or  is 
satisfied  by  the  debtor  that  he  is  able  to  pay  his  debts,  or  that  for  other 
sufficient  cause  no  order  ought  to  be  made,  the  Court  may  dismiss  the 
petition. 

4.  When  the  act  of  bankruptcy  rehed  on  is  non-compliance  with  a  bankruptcy 
notice  to  pay,  secure,  or  compound  for  a  judgment  debt,  the  Court  may, 
if  it  thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  that  an  appeal 
is  pending  from  the  judgment. 

5.  Where  the  debtor  appears  on  the  petition,  and  denies  that  he  is  indebted 
to  the  petitioner,  or  that  he  is  indebted  to  such  an  amount  as  would  justify 
the  petitioner  in  presenting  a  petition  against  him,  the  Court,  on  such  se- 
curity (if  any)  being  given  as  the  Court  may  require  for  payment  to  the 
petitioner  of  any  debt  which  may  be  estabUshed  against  him  in  due  course 
of  law,  and  of  the  costs  of  establishing  the  debt,  may  instead  of  dismissing 
the  petition  stay  all  proceedings  on  the  petition  for  such  time  as  may  be 
required  for  trial  of  the  question  relating  to  the  debt. 

6.  Where  proceedings  are  stayed,  the  Court  may,  if  by  reason  of  the  delay 
caused  by  the  stay  of  proceedings  or  for  any  other  cause  it  thinks  just,  make 
a  receiving  order  on  the  petition  of  some  other  creditor,  and  shall  thereupon 
dismiss,  on  such  terms  as  it  thinks  just,  the  petition  in  which  proceedmgs 
have  been  stayed  as  aforesaid. 

7.  A  creditor's  petition  shall  not,  after  presentment,  be  withdrawn  without 
the  leave  of  the  Court. 

Debtor's  petition  and  order  thereon. 

8.  1.  A  debtor's  petition  shall  allege  that  the  debtor  is  unable  to  pay  his  debts^ 

and  the  presentation  thereof  shall  be  deemed  an  act  of  bankruptcy  without 
the  previous  fihng  by  the  debtor  of  any  declaration  of  inabihty  to  pay  his 
debts,  and  the  Court  shall  thereupon  make  a  receiving  order. 
2.  A  debtor's  petition  shall  not,  after  presentment,  be  withdrawn  without 
the  leave  of  the  Court. 

Etieet  ot  receiving  order. 

9.  1.  On  the  making  of  a  receiving  order  an  official  receiver  shall  be  thereby 

constituted  receiver  of  the  property  of  the  debtor,  and  thereafter,  except 
as  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is  indebted  in  respect 
of  any  debt  provable  in  bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence 
any  action  or  other  legal  proceedings  unless  with  the  leave  of  the  Court 
and  on  such  terms  as  the  Court  may  impose. 
2.  But  this  section  shall  not  affect  the  power  of  any  secured  creditor  to  realize 
or  otherwise  deal  with  his  security  in  the  same  maimer  as  he  would  have 
been  entitled  to  reaUze  or  deal  with  it  if  this  section  had  not  been  passed. 

Discretionary  powers  as  to  appointment  of  receiver  and  stay  ot  proceedings. 

10.  1.  The  Court  may,  if  it  is  shown  to  be  necessary  for  the  protection  of  the  estate, 
at  any  time  after  the  presentation  of  a  bankruptcy  petition,  and  before  a 
receiving  order  is  made,  appoint  the  official  receiver  to  be  interim  receiver 
of  the  property  of  the  debtor,  or  of  any  part  thereof,  and  direct  him  to  take 
immediate  possession  thereof  or  of  any  part  thereof. 
2.  The  Court  may  at  any  time  after  the  presentation  of  a  bankruptcy  petition 
stay  any  action,  execution,  or  other  legal  process  against  the  property  or 
person  of  the  debtor,  and  any  Court  in  which  proceedings  are  pending 
against  a  debtor  may,  on  proof  that  a  bankruptcy  petition  has  been 
presented  by  or  against  the  debtor,  either  stay  the  proceedings  or  allow 
them  to  continue  on  such  terms  as  it  may  thiii  just. 
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Service  of  order  staying  proceedings. 

11.  Where  the  Court  makes  an  order  staying  any  action  or  proceeding,  or 
staying  proceedings  generally,  the  order  may  be  served  by  sending  a  copy  thereof, 
under  the  seal  of  the  Court,  by  prepaid  post  letter  to  the  address  for  service  of  the 
plaintiff  or  other  party  prosecuting  such  proceeding. 

Power  to  appoint  special  manager. 

12.  1.  The  official  receiver  of  a  debtor's  estate  may,  on  the  application  of  any 
creditor  or  creditors,  and  if  satisfied  that  the  nature  of  the  debtor's  estate 
or  business  or  the  interests  of  the  creditors  generally  require  the  appoint- 
ment of  a  special  manager  of  the  estate  or  business  other  than  the  official 
receiver,  appoint  a  manager  thereof  accordingly  to  act  until  a  trustee  is 
appointed,  and  with  such  powers  (including  any  of  the  powers  of  a  re- 
ceiver) as  may  be  entrusted  to  him  by  the  official  receiver. 

2.  The  special  manager  shall  give  security  and  account  in  such  manner  as  the 
Board  of  Trade  may  direct. 

3.  The  special  manager  shall  receive  such  remuneration  as  the  creditors  may, 
by  resolution  at  an  ordinary  meeting,  determine,  or  in  default  of  any  such 
resolution,  as  may  be  prescribed. 

Advertisement  ot  receiving  order. 

13.  Notice  of  every  receiving  order,  stating  the  name,  address,  and  description 
of  the  debtor,  the  date  of  the  order,  the  Court  by  which  the  order  is  made,  and 
the  date  of  the  petition,  shall  be  gazetted  and  advertised  in  a  local  paper  in  the 
prescribed  manner. 

Power  to  Court  to  annul  receiving  order  In  certain  cases. 

14.  If  in  any  case  where  a  receiving  order  has  been  made  on  a  bankruptcy 
petition  it  shall  appear  to  the  Court  by  which  such  order  was  made,  upon  an  appli- 
cation by  the  official  receiver,  or  any  creditor  or  other  person  interested,  that  a 
majority  of  the  creditors  in  number  and  value  are  resident  in  Scotland  or  in  Ireland, 
and  that  from  the  situation  of  the  property  of  the  debtor,  or  other  causes,  his  estate 
and.  effects  ought  to  be  distributed  among  the  creditors  under  the  Bankrupt  or 
Insolvent  Laws  of  Scotland  or  Ireland,  the  said  Court,  after  such  inquiry  as  to  it 
shall  seem  fit,  may  rescind  the  receiving  order  and  stay  aU  proceedings  on,  or  dismiss 
the  petition  upon  such  terms,  if  any,  as  the  Court  may  think  fit. 

Proceedings  consequent  on  Order. 

First  and  other  meetings  of  creditors. 

15.  1.  As  soon  as  may  be  after  the  making  of  a  receiving  order  against  a  debtor 

a  general  meeting  of  his  creditors  (in  this  Act  referred  to  as  the  first  meeting 
of  creditors)  shaU  be  held  for  the  purpose  of  considering  whether  a  proposal 
for  a  composition  or  scheme  of  arrangement  shaU  be  entertained,  or  whether 
it  is  expedient  that  the  debtor  shaU  be  adjudged  bankrupt,  and  generally 
as  to  the  mode  of  deaUng  with  the  debtor's  property. 
2.  With  respect  to  the  summoning  of  and  proceedings  at  the  first  and  other 
meetings  of  creditors,  the  rules  in  the  First  Schedule  shall  be  observed. 

Debtor's  statement  of  affairs. 

16.  1.  Where  a  receiving  order  is  made  against  a  debtor,  he  shall  make  out  and 

submit  to  the  official  receiver  a  statement  of  and  in  relation  to  his  affairs  in 
the  prescribed  form,  verified  by  affidavit,  and  showing  the  particulars  of 
the  debtor's  assets,  debts,  and  liabilities,  the  names,  residences,  and  occu- 
pations of  his  creditors,  the  securities  held  by  them  respectively,  the  dates 
when  the  securities  were  respectively  given,  and  such  further  or  other  infor- 
mation as  may  be  prescribed  or  as  the  official  receiver  may  require. 
2.  The  statement  shall  be  so  submitted  within  the  following  times,  namely: 

a)  If  the  order  is  made  on  the  petition  of  the  debtor,  within  three  days 
from  the  date  of  the  order; 

b)  If  the  order  is  made  on  the  petition  of  a  creditor,  within  seven  days 
from  the  date  of  the  order. 

But  the  Court  may,  in  either  case,  for  special  reasons,  extend  the 
time. 


844  APPENDIX. 

3.  If  the  debtor  fails  without  reasonable  excuse  to  comply  with  the  require- 
ments of  this  section,  the  Court  may,  on  the  application  of  the  official 
receiver,  or  of  any  creditor,  adjudge  him  bankrupt. 

4.  Any  person  stating  himseM  in  writing  to  be  a  creditor  of  the  bankrupt  may, 
personally  or  by  agent,  inspect  this  statement  at  all  reasonable  times,  and 
take  any  copy  thereof  or  extract  therefrom,  but  any  person  untruthfully 
so  stating  himself  to  be  a  creditor  shall  be  guilty  of  a  contempt  of  court, 
and  shall  be  punishable  accordingly  on  the  application  of  the  trustee  or 
official  receiver. 

Public  Examination  of  Debtor. 

Public  examination  of  debtor. 

17.  1.  Where  the  Court  makes  a  receiving  order  it  shall  hold  a  public  sitting,  on 
a  day  to  be  appointed  by  the  Court,  for  the  examination  of  the  debtor,  and 
the  debtor  shall  attend  thereat,  and  shall  be  examined  as  to  his  conduct, 
dealings,  and  property. 

2.  The  examination  shall  be  held  as  soon  as  conveniently  may  be  after  the 
expiration  of  the  time  for  the  submission  of  the  debtor's  statement  of  affairs. 

3.  The  Court  may  adjourn  the  examination  from  time  to  time. 

4.  Any  creditor  who  has  tendered  a  proof,  or  his  representative  authorised 
in  writing,  may  question  the  debtor  concerning  his  affairs  and  the  causes 
of  his  failure. 

5.  The  official  receiver  shall  take  part  in  the  examination  of  the  debtor;  and 
for  the  purpose  therof,  if  specially  authorised  by  the  Board  of  Trade,  may 
employ  a  soUcitor  with  or  without  counsel. 

6.  If  a  trustee  is  appointed  before  the  conclusion  of  the  examination  he  may 
take  part  therein. 

7.  The  Court  may  put  such  questions  to  the  debtor  as  it  may  think  expedient. 

8.  The  debtor  shall  be  examined  upon  oath,  and  it  shall  be  his  duty  to  answer 
all  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  Such 
notes  of  the  examination  as  the  Court  thinks  proper  shall  be  taken  down 
in  writing,  and  shall  be  read  over  to  and  signed  by  the  debtor,  and  may 
thereafter  be  used  in  evidence  against  him;  they  shall  also  be  open  to  the 
inspection  of  any  creditor  at  all  reasonable  times. 

9.  When  the  Court  is  of  opinion  that  the  affairs  of  the  debtor  have  been  suffi- 
ciently investigated,  it  shall,  by  order,  declare  that  his  examination  is  con- 
cluded, but  such  order  shall  not  be  made  until  after  the  day  appointed  for 
the  first  meeting  of  creditors. 

Composition  or  Scheme  of  Arrangement. 

Power  for  creditors  to  accept  and  Court  to  approve  composition  or  arrangement. 

18.  (Bepealed  by  s.  29  of  the  Bankruptcy  Act  1890.) 
Etiect  ot  composition  or  scheme. 

19,  Notwithstanding  the  acceptance  and  approval  of  a  composition  or  scheme, 
such  composition  or  scheme  shall  not  be  binding  on  any  creditor  so  far  as  regards 
a  debt  or  liabihty  from  which,  under  the  provisions  of  this  Act,  the  debtor  would 
not  be  discharged  by  an  order  of  discharge  in  bankruptcy,  unless  the  creditor  assents 
to  the  composition  or  scheme. 

Adjudication  of  Bankruptcy. 

Adjudication  of  bankruptcy  where  composition  not  accepted  or  approved. 

20.  1.  Where  a  receiving  order  is  made  against  a  debtor,  then,  if  the  creditors  at 
the  first  meeting  or  any  adjournment  thereof  by  ordinary  resolution  resolve 
that  the  debtor  be  adjudged  bankrupt,  or  pass  no  resolution,  or  Lf  the 
creditors  do  not  meet,  or  if  a  composition  or  scheme  is  not  accepted  or 
approved  in  pursuance  of  this  Act  within  fourteen  days  after  the  conclusion 
of  the  examination  of  the  debtor  or  such  ftirther  time  as  the  Court  may 
allow,  the  Court  shall  adjudge  the  debtor  bankrupt;  and  thereupon  the 
property  of  the  bankrupt  shall  become  divisible  among  his  creditors  and 
shaU  vest  in  a  trustee. 
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2.  Notice  of  every  order  adjudging  a  debtor  bankrupt,  stating  the  name,  address, 
and  description  of  the  bankrupt,  the  date  of  the  adjudication,  and  the 
Court  by  which  the  adjudication  is  made,  shall  be  gazetted  and  advertised 
in  a  local  paper  in  the  prescribed  manner,  and  the  date  of  the  order  shall 
for  the  purposes  of  this  Act  be  the  date  of  the  adjudication. 

Appointment  ot  trustee. 

21.  1.  Where  a  debtor  is  adjudged  bankrupt,  or  the  creditors  have  resolved  that 

he  be  adjudged  bankrupt,  the  creditors  may,  by  ordinary  resolution,  appoint 
some  fit  person,  whether  a  creditor  or  not,  to  fill  the  office  of  trustee  of  the 
property  of  the  bankrupt;  or  they  may  resolve  to  leave  his  appointment 
to  the  committee  of  inspection  herein-after  mentioned. 

2.  The  person  so  appointed  shall  give  security  in  manner  prescribed  to  the 
satisfaction  of  the  Board  of  Trade,  and  the  Board,  if  satisfied  with  the 
security,  shall  certify  that  his  appointment  has  been  duly  made,  unless 
they  object  to  the  appointment  on  the  grovmd  that  it  has  not  been  made 
in  good  faith  by  a  majority  in  value  of  the  creditors  voting,  or  that  the 
person  appointed  is  not  fit  to  act  as  trustee,  or  that  his  connection  with 
or  relation  to  the  bankrupt  or  his  estate  or  any  particular  creditor  makes 
it  difficult  for  him  to  act  with  impartiality  in  the  interests  of  the  creditors 
generally. 

3.  Provided  that  where  the  Board  make  any  such  objection  they  shall,  if  so 
requested  by  a  majority  in  value  of  the  creditors,  notify  the  objection  to 
the  High  Court,  and  thereupon  the  High  Court  may  decide  on  its  vahdity. 

4.  The  appointment  of  a  trustee  shall  take  effect  as  from  the  date  of  the 
certificate. 

5.  The  official  receiver  shall  not,  save  as  by  this  Act  provided,  be  the  trustee 
of  the  bankrupt's  property. 

6.  If  a  trustee  is  not  appointed  by  the  creditors  within  four  weeks  from  the 
date  of  the  adjudication,  or,  in  the  event  of  negotiations  for  a  composition 
or  scheme  being  pending  at  the  expiration  of  those  four  weeks,  then  within 
seven  days  from  the  close  of  those  negotiations  by  the  refusal  of  the  creditors 
to  accept,  or  of  the  Court  to  approve,  the  composition  or  scheme,  the  official 
receiver  shall  report  the  matter  to  the  Board  of  Trade,  and  thereupon  the 
Board  of  Trade  shall  appoint  some  fit  person  to  be  trustee  of  the  bankrupt's 
property,  and  shall  certify  the  appointment. 

7.  Provided  that  the  creditors  or  the  committee  of  inspection  (if  so  authorised 
by  resolution  of  the  creditors)  may,  at  any  subsequent  time,  if  they  think 
fit,  appoint  a  trustee,  and  on  the  appointment  being  made  and  certified  the 
person  appointed  shall  become  trustee  in  the  place  of  the  person  appointed 
by  the  Board  of  Trade. 

8.  When  a  debtor  is  adjudged  bankrupt  after  the  first  meeting  of  creditors 
has  been  held,  and  a  trustee  has  not  been  appointed  prior  to  the  adjudication 
the  official  receiver  shall  forthwith  summon  a  meeting  of  creditors  for  the 
purpose  of  appointing  a  trustee. 

Committee  ot  Inspection. 

22.  1.  The  creditors,  qualified  to  vote,  may  at  their  first  or  any  subsequent  meeting, 

by  resolution,  appoint  from  among  the  creditors  qualified  to  vote,  or  the 
holders  of  general  proxies  or  general  powers  of  attorney  from  such  creditors, 
a  committee  of  inspection  for  the  purpose  of  superintending  the  adminis- 
tration of  the  bankrupt's  property  by  the  trustee.  The  committee  of  in- 
spection shall  consist  of  not  more  than  five  nor  less  than  three  persons. 

2.  The  committee  of  inspection  shall  meet  at  such  times  as  they  shall  from 
time  to  time  appoint,  and  failing  such  appointment,  at  least  once  a  month; 
and  the  trustee  or  any  member  of  the  committee  may  also  call  a  meeting 
of  the  committee  as  and  when  he  thinks  necessary. 

3.  The  committee  may  act  by  a  majority  of  their  members  present  at  a  mee- 
ting, but  shall  not  act  unless  a  majority  of  the  committee  are  present  at 
the  meeting. 

4.  Any  member  of  the  committee  may  resign  his  office  by  notice  in  writing 
signed  by  him,  and  delivered  to  the  trustee. 
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5.  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the  com- 
mittee, his  office  shall  thereupon  become  vacant. 

6.  Any  member  of  the  committee  may  be  removed  by  an  ordinary  resolution 
at  any  meeting  of  creditors  of  which  seven  days  notice  has  been  given, 
stating  the  object  of  the  meeting. 

7.  On  a  vacancy  occurring  in  the  office  of  a  member  of  the  committee,  the 
trustee  shall  forthwith  summon  a  meeting  of  creditors  for  the  purpose  of 
filling  the  vacancy,  and  the  meeting  may,  by  resolution,  appoint  another 
creditor  or  other  person  eligible  as  above  to  fill  the  vacancy. 

8.  The  continuing  members  of  the  committee,  provided  there  be  not  less  than 
two  such  continuing  members,  may  act  notwithstanding  any  vacancy  in  their 
body;  and  where  the  number  of  members  of  the  committee  of  inspection 
is  for  the  time  being  less  than  five,  the  creditors  may  increase  that  number 
so  that  it  do  not  exceed  five. 

9.  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direction 
or  permission  by  this  Act  authorised  or  required  to  be  done  or  given  by 
the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the  appU- 
cation  of  the  trustee. 

Power  to  accept  composition'  or  scheme  alter  bankruptcy  adjudication. 

23.  1.  Where  a  debtor  is  adjuged  bankrupt  the  creditors  may,  if  they  think  fit, 

at  any  time  after  the  adjudication,  resolve  to  entertain  a  proposal  for  a 
composition  in  satisfaction  of  the  debts  due  to  them  under  the  bankruptcy, 
or  for  a  scheme  of  arrangement  of  the  bankrupt's  affairs;  and  thereupon 
the  same  proceedings  shall  be  taken  and  the  same  consequences  shall  ensue 
as  in  the  case  of  a  composition  or  scheme  accepted  before  adjudication. 

2.  If  the  Court  approves  the  composition  or  scheme  it  may  make  an  order 
annulling  the  bankruptcy  and  vesting  the  property  of  the  bankrupt  in  him 
or  in  such  other  person  as  the  CJourt  may  appoint,  on  such  terms,  and  subject 
to  such  conditions,  if  any,  as  the  Court  may  declare. 

3.  If  default  is  made  in  payment  of  any  instalment  due  in  pursuance  of  the 
composition  or  scheme,  or  if  appears  to  the  Court  that  the  composition  or 
scheme  cannot  proceed  without  injustice  or  undue  delay,  or  that  the  approval 
of  the  court  was  obtained  by  fraud,  the  Court  may,  if  it  thinks  fit,  on  appH- 
cation  by  any  person  interested,  adjudge  the  debtor  bankrupt,  and  annul 
the  composition  or  scheme,  but  without  prejudice  to  the  validity  of  any 
sale,  disposition,  or  payment  duly  made,  or  thing  duly  done,  under  or  in 
pursuance  of  the  composition  or  scheme.  Where  a  debtor  is  adjudged  bank- 
rupt under  this  subsection,  aU  debts,  provable  in  other  respects,  which 
have  been  contracted  before  the  date  of  such  adjudication  shall  be  provable 
in  the  bankruptcy. 

Control  over  person  and  Property  of  Debtor. 

Duties  of  debtor  as  to  discovery  and  realization  ol  property. 

24.  1.  Every  debtor  against  whom  a  receiving  order  is  made  shall,  unless  prevented 

by  sickness  or  other  sufficient  cause,  attend  the  first  meeting  of  his  creditors, 
and  shall  submit  to  such  examination  and  give  such  information  as  the 
meeting  may  require. 
2.  He  shall  give  such  inventory  of  his  property,  such  list  of  his  creditors  and 
debtors,  and  of  the  debts  due  to  and  from  them  respectively,  submit  to  such 
examination  in  respect  of  his  property  or  his  creditors,  attend  such  other 
meetings  of  his  creditors,  wait  at  such  times  on  the  official  receiver,  special 
manager,  or  trustee,  execute  such  powers  of  attorney,  conveyances,  deeds, 
and  instruments,  and  generally  do  aU  such  acts  and  things  in  relation  to  his 
property  and  the  distribution  of  the  proceeds  amongst  his  creditors,  as  may 
be  reasonably  required  by  the  official  receiver,  special  manager,  or  trustee, 
or  may  be  prescribed  by  general  rules,  or  be  directed  by  the  Court  by  any 
special  order  or  orders  made  in  reference  to  any  particular  case,  or  made 
on  the  occasion  of  any  special  application  by  the  official  receiver,  special 
manager,  trustee,  or  any  creditor  or  person  interested. 


BANKRUPTCY  ACT,  1883.  847 

3.  He  shall,  if  adjudged  baiikrupt,  aid,  to  the  utmost  of  his  power,  in  the 
realisation  of  his  property  and  the  distribution  of  the  proceeds  among  his 
creditors. 

4.  If  a  debtor  wilfully  fails  to  perform  the  duties  imposed  on  him  by  this  section, 
or  to  deliver  up  possession  of  any  part  of  his  property,  which  is  divisible 
amongst  his  creditors  under  this  Act,  and  which  is  for  the  time  being  in  his 
possession  or  under  his  control,  to  the  official  receiver  or  to  the  trustee, 
or  to  any  person  authorised  by  the  Court  to  take  possession  of  it,  he  shall, 
in  addition  to  any  other  punishment  to  which  he  may  be  subject,  be  guilty 
of  a  contempt  of  court,  and  may  be  punished  accordingly. 

Arrest  ot  debtor  under  certain  circumstances. 

25.  1.  The  Court  may,  by  warrant  addressed  to  any  constable  or  prescribed  officer 
of  the  Court,  cause  a  debtor  to  be  arrested,  and  any  books,  papers,  money, 
and  goods  in  his  possession  to  be  seized,  and  him  and  them  to  be  safely 
kept  as  prescribed  until  such  time  as  the  Court  may  order  under  the  fol- 
lowing circumstances: 

a)  If  after  a  bankruptcy  notice  has  been  issued  under  this  Act,  or  after 
presentation  of  a  bankruptcy  petition  by  or  against  him,  it  appears  to 
the  Court  that  there  is  probable  reason  for  [believing  that  he  has  abscon- 
ded or  is  about  to  abscond]  with  a  view  of  avoiding  payment  of  the  debt 
in  respect  of  which  the  bankruptcy  notice  was  issued,  or  of  avoiding 
service  of  a  bankruptcy  petition,  or  of  avoiding  appearance  to  any  such 
petition,  or  of  avoiding  examination  in  respect  of  his  affairs,  or  of  other- 
wise avoiding,  delaying,  or  embarrassing  proceedings  in  bankruptcy 
against  him; 

As  to  the  words  in  brackets  see  s.  7  of  the  Bankruptcy  Act  1890. 

b)  If,  after  presentation  of  a  bankruptcy  petition  by  or  against  him,  it 
appears  to  the  Court  that  there  is  probable  cause  for  believing  that  he 
is  about  to  remove  his  goods  with  a  view  of  preventing  or  delaying 
possession  being  taken  of  them  by  the  official  receiver  or  trustee,  or  that 
there  is  probable  ground  for  beheving  that  he  has  concealed  or  is  about 
to  conceal  or  destroy  any  of  his  goods,  or  any  books,  documents,  or 
writings,  which  might  be  of  use  to  his  creditors  in  the  course  of  his 
bankruptcy ; 

c)  If,  after  service  of  a  bankruptcy  petition  on  him,  or  after  a  receiving 
order  is  made  against  him,  he  removes  any  goods  in  his  possession  above 
the  value  of  five  pounds,  without  the  leave  of  the  official  receiver  or 
trustee; 

d)  If,  without  good  cause  shown,  he  fails  to  attend  any  examination  ordered 
by  the  Court. 

Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be  vaUd 

and  protected  unless  the  debtor  before  or  at  the  time  of  his  arrest  shall  be 

served  with  such  bankruptcy  notice. 

2.  No  payment  or  composition  made  or  security  given  after  arrest  made  under 

this  section  shall  be  exempt  from  the  provisions  of  this  Act  relating  to 

fraudulent  preferences.  t£4:Mk 

He-direction  ot  debtor's  letters. 

26.  Where  a  receiving  order  is  made  against  a  debtor,  the  Court,  on  the  appli- 
oation  of  the  official  receiver  or  trustee,  may  from  time  to  time  order  that  for  such 
time,  not  exceeding  three  months,  as  the  Court  thinks  fit,  post  letters  addressed 
to  the  debtor  at  any  place,  or  places,  mentioned  in  the  order  for  re-direction  shall 
be  re-directed,  sent  or  deUvered  by  the  Postmaster-General,  or  the  officers  acting 
xinder  him,  to  the  official  receiver,  or  the  trustee,  or  otherwise  as  the  Court  directs, 
and  the  same  shall  be  done  accordingly. 

Discovery  of  debtor's  property. 

27.  1.  The  Court  may,  on  the  appUcation  of  the  official  receiver  or  trustee,  at  any 
time  after  a  receiving  order  has  been  made  against  a  debtor,  summon  before 
it  the  debtor  or  his  wife,  or  any  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed 
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to  be  indebted  to  the  debtor,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  respecting  the  debtor,  his  dealings  or  property, 
and  the  Court  may  require  any  such  person  to  produce  any  documents 
in  his  custody  or  power  relating  to  the  debtor,  his  dealings  or  property. 

2.  If  any  person  so  summoned,  after  having  been  tendered  a  reasonable  sum, 
refuses  to  come  before  the  Court  at  the  time  appointed,  or  refuses  to  produce 
any  such  document,  having  no  lawful  impediment  made  known  to  the  Court 
at  the  time  of  its  sitting  and  allowed  by  it,  the  Court  may,  by  warrant, 
cause  him  to  be  apprehended  and  brought  up  for  examination. 

3.  The  Court  may  examine  on  oath,  either  by  word  of  mouth  or  by  written 
interrogatories,  any  person  so  brought  before  it  concerning  the  debtor, 
his  deahngs  or  property. 

4.  If  any  person  on  examination  before  the  Court  admits  that  he  is  indebted 
to  the  debtor,  the  Court  may,  on  the  apphcation  of  the  official  receiver  or 
trustee,  order  him  to  pay  to  the  receiver  or  trustee,  at  such  time  and  in  such 
manner  as  to  the  Court  seems  expedient,  the  amount  admitted,  or  any 
part  thereof,  either  in  full  discharge  of  the  whole  amount  in  question  or 
not,  as  the  Court  thinks  fit,  with  or  without  costs  of  the  examination. 

5.  If  any  person  on  examination  before  the  Court  admits  that  he  has  in  his 
possession  any  property  belonging  to  the  debtor,  the  Court  may,  on  the 
application  of  the  official  receiver  or  trustee,  order  him  to  deliver  to  the 
official  receiver  or  trustee  such  property,  or  any  part  thereof,  at  such  time, 
and  in  such  manner,  and  on  such  terms  as  to  the  Court  may  seem  just. 

6.  The  Court  may,  if  it  think  fit,  order  that  any  person  who  if  in  England 
would  be  Uable  to  be  brought  before  it  under  this  section  shall  be  examined 
in  Scotland  or  Ireland,  or  in  any  other  place  out  of  England. 

Discharge  of  Bankrupt. 
Discharge  of  bankrupt. 

28.  {Repealed  by  s.  29  of  the  Bankruptcy  Act  1890.) 
Fraudulent  settlements. 

29.  In  either  of  the  following  cases;  that  is  to  say: 

1.  In  the  case  of  a  settlement  made  before  and  in  consideration  of  marriage 
where  the  settlor  is  not  at  the  time  of  making  the  settlement  able  to  pay 
all  his  debts  without  the  aid  of  the  property  comprised  in  the  settlement ;  or 

2.  In  the  case  of  any  covenant  or  contract  made  in  consideration  of  marriage 
for  the  future  settlement  on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest  (not  being  money  or  property  of  or  in  right  of  his  wife). 

If  the  settlor  is  adjudged  bankrupt  or  compounds  or  arranges  with  his  creditors, 
and  it  appears  to  the  Court  that  such  settlement,  covenant,  or  contract  was  made 
in  order  to  defeat  or  delay  creditors,  or  was  unjustifiable  having  regard  to  the  state 
of  the  settlor's  affairs  at  the  time  when  it  was  made,  the  Court  may  refuse  or 
suspend  an  order  of  discharge,  or  grant  an  order  subject  to  conditions,  or  refuse 
to  approve  a  composition  or  arrangement,  as  the  case  may  be,  in  like  manner  as 
in  cases  where  the  debtor  has  been  guilty  of  fraud. 

Ellect  of  order  of  discharge. 

30.  1.  An  order  of  discharge  shall  not  release  the  bankrupt  from  any  debt  on  a 
recognizance  nor  from  any  debt  with  which  the  bankrupt  may  be  chargeable 
at  the  suit  of  the  Crown  or  of  any  person  for  any  offence  against  a  statute 
relating  to  any  branch  of  the  public  revenue,  or  at  the  suit  of  the  sheriff 
or  other  public  officer  on  a  bail  bond  entered  into  for  the  appearance  of 
any  person  prosecuted  for  any  such  offence:  and  he  shall  not  be 
discharged  from  such  excepted  debts  unless  the  Treasury  certify  in 
writing  their  consent  to  his  being  discharged  therefrom.  An  order  of 
discharge  shall  not  release  the  bankrupt  from  any  debt  or  habiUty  incurred 
by  means  of  any  fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party, 
nor  from  any  debt  of  Uability  whereof  he  has  obtained  forbearance  by  any 
fraud  to  which  he  was  a  party. 
2.  An  order  of  discharge  shall  release  the  bankrupt  from  aU  other  debts  pro- 
vable in  bankruptcy. 
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3.  An  order  of  discharge  shall  be  conclusive  evidence  of  the  bankruptcy,  and 
of  the  validity  of  the  proceedings  therein,  and  in  any  proceedings  that 
may  be  instituted  against  a  bankrupt  who  has  obtained  an  order  of  discharge 
in  respect  of  any  debt  from  which  he  is  released  by  the  order,  the  bankrupt 
may  plead  that  the  cause  of  action  occurred  before  his  discharge,  and  may 
give  this  Act  and  the  special  matter  in  evidence. 

4.  An  order  of  discharge  shall  not  release  any  person  who  at  the  date  of  the 
receiving  order  was  a  partner  or  co-trustee  with  the  bankrupt  or  was  jointly 
bound  or  had  made  any  joint  contract  with  him,  or  anyperson  who  was 
surety  or  in  the  nature  of  a,  surety  for  him. 

Undischarged  bankrupt  obtaining  credit  to  extent  of  £  20  to  be  guilty  ot  misdemeanor. 

31.  Where  an  undischarged  bankrupt  who  has  been  adjudged  bankrupt  under 
this  Act  obtains  credit  to  the  extent  of  twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  undischarged  bankrupt,  he  shall  be 
guilty  of  a  misdemeanor,  and  may  be  dealt  with  and  punished  as  if  he  had  been 
guilty  of  a  misdemeanor  under  the  Debtors  Act,  1869,  and  the  provisions  of  that 
Act  shall  apply  to  proceedings  under  this  section. 

Part  II.    Disqualifications  of  Bankrupt. 

Disqualifications  ot  bankrupt. 

32.  1.  Where  a  debtor  is  adjudged  bankrupt  he  shall,  subject  to  the  provisions 

of  this  Act,  be  disqualified  for  — 

a)  Sitting  or  voting  in  the  House  of  Lords,  or  on  any  committee  thereof, 
or  being  elected  as  a  peer  of  Scotland  or  Ireland  to  sit  and  vote  in  the 
House  of  Lords; 

b)  Being  elected  to,  or  sitting  or  voting  in,  the  House  of  Commons,  or  on 
any  committee  thereof; 

c)  Being  appointed  or  acting  as  a  justice  of  the  peace; 

d)  Being  elected  to  or  holding  or  exercising  the  office  of  mayor,  alderman, 
or  councillor; 

e)  Being  elected  to  or  holding  or  exercising  the  office  of  guardian  of  the 
poor,  overseer  of  the  poor,  member  of  a  sanitary  authority,  or  member 
of  a  school  board,  highway,  burial  board,  or  select  vestry. 

2.  The  disquahfications  to  which  a  bankrupt  is  subject  under  this  section  shall 
be  removed  and  cease  if  and  when: 

a)  The  adjudication  of  bankruptcy  against  him  is  annulled;  or 

b)  He  obtains  from  the  Court  his  discharge  with  a  certificate  to  the  effect 
that  his  bankruptcy  was  caused  by  misfortune  without  any  misconduct 
on  his  part. 

The  Court  may  grant  or  withhold  such  certificate  as  it  thinks  fit,  but 
any  refusal  of  such  certificate  shall  be  subject  to  appeal. 

3.  The  disqualifications  imposed  by  this  section  shall  extend  to  all  parts  of 
the  United  Kingdom. 

Vacating  ot  seat  in  House  ol  Commons. 

33,  1.  If  a  member  of  the  House  of  Commons  is  adjudged  bankrupt,  and  the  dis- 

qualifications arising  therefrom  under  this  Act  are  not  removed  within  six 
months  from  the  date  of  the  order,  the  Court  shall,  immediately  after  the 
expiration  of  that  time,  certify  the  same  to  the  Speaker  of  the  House  of 
Commons,  and  thereupon  the  seat  of  the  member  shall  be  vacant. 

2.  Where  the  seat  of  a  member  so  becomes  vacant,  the  Speaker,  during  a 
recess  of  the  House,  whether  by  prorogation  or  by  adjournment,  shall  forth- 
with, after  receiving  the  certificate,  cause  notice  thereof  to  be  published  in 
the  London  Gazette;  and  after  the  expiration  of  six  days  after  the  publi- 
cation shall  (unless  the  House  has  met  before  that  day,  or  wiU  meet  on  the 
day  of  the  issue),  issue  his  warrant  to  the  clerk  of  the  Crown  to  make  out 
a  new  writ  for  electing  another  member  in  the  room  of  the  member  whose 
seat  has  so  become  vacant. 

3.  The  powers  of  the  Act  of  the  twenty-fourth  year  of  the  reign  of  King  George 
the  Third,  chapter  twenty-six,"  to  repeal  so  much  of  two  Acts  made  in  the 
tenth  and  fifteenth  years  of  the  reign  of  His  present  Majesty  as  authorises 
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the  Speaker  of  the  House  of  Commons  to  issue  his  warrant  to  the  clerk  of 
the  Grown  for  making  out  writs  for  the  election  of  membres  to  serve  in 
Parhament  in  the  manner  therein  mentioned;  and  for  substituting  other 
provisions  for  the  like  purposes",  so  far  as  those  powers  enable  the  Speaker 
to  nominate  and  appoint  other  persons,  being  members  of  the  House  of 
Commons,  to  issue  warrants  for  the  making  out  of  new  writs  during  the 
vacancy  of  the  office  of  Speaker  or  during  his  absence  out  of  the  realm, 
shall  extend  to  enable  him  to  make  the  like  nomination  and  appointment 
for  issuing  warrants,  under  the  hke  circumstances  and  conditions,  for  the 
election  of  a  member  in  the  room  of  any  member  whose  seat  becomes  vacant 
under  this  Act. 

Vacating  ol  municipal  and  otlier  offices. 

34.  If  a  person  is  adjudged  bankrupt  whilst  holding  the  office  of  mayor,  alder- 
man, councillor,  guardian,  overseer,  or  member  of  a  sanitary  authority,  school 
board,  highway  board,  burial  board,  or  select  vestry,  his  office  shall  thereupon 
become  vacant. 

Power  for  Court  to  annul  adjudication  in  certain  cases. 

35.  1.  Where  in  the  opinion  of  the  Court  a  debtor  ought  not  to  have  been  adjudged 
bankrupt,  or  where  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
debts  of  the  bankrupt  are  paid  in  fuU,  the  Court  may,  on  the  application 
of  any  person  interested,  by  order,  annul  the  adjudication. 

2.  Where  an  adjudication  is  annulled  under  this  section  all  sales  and  dis- 
positions of  property  and  payments  duly  made,  and  all  acts  theretofore 
done,  by  the  official  receiver,  trustee,  or  other  person  acting  under  their 
authority,  or  by  the  Court,  shall  be  vahd,  but  the  property  of  the  debtor 
who  was  adjudged  bankrupt  shall  vest  in  such  person  as  the  Court  may 
appoint,  or  in  default  of  any  such  appointment  revert  to  the  debtor  for 
all  his  estate  or  interest  therein  on  such  terms  and  subject  to  such  conditions, 
if  any,  as  the  Court  may  declare  by  order. 

3.  Notice  of  the  order  annulhng  an  adjudication  shall  be  forthwith  gazetted 
and  pubhshed  in  a  local  paper. 

Meaning  ot  payment  of  debts  in  full. 

36.  For  the  purposes  of  this  Part  of  this  Act,  any  debt  disputed  by  a  debtor 
shall  be  considered  as  paid  in  fuU,  if  the  debtor  enters  into  a  bond,  in  such  sum 
and  with  such  sureties  as  the  Court  approves,  to  pay  the  amount  to  be  recovered 
in  any  proceeding  for  the  recovery  of  or  concerning  the  debt,  with  costs,  and  any 
debt  due  to  a  creditor  who  cannot  be  found  or  cannot  be  identified  shall  be  con- 
sidered as  paid  in  full  if  paid  into  Court. 

Part  III.    Administration  of  Property. 
Proof  of  Debts. 

Description  of  debts  provable  in  bankruptcy. 

37.    1.  Demands  in  the  nature  of  unhquidated  damages  arising  otherwise  than 

by  reason  of  a  contract,  promise,  or  breach  of  trust,  shall  not  be  provable 

in  bankruptcy. 

2.  A  person  having  notice  of  any  act  of  bankruptcy  available  against  the 
debtor  shall  not  prove  under  the  order  for  any  debt  or  UabiUty  contracted 
by  the  debtor  subsequently  to  the  date  of  his  so  having  notice. 

3.  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order, 
or  to  which  he  may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order,  shall  be  deemed 
to  be  debts  provable  in  bankruptcy. 

4.  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  debt  or  liability 
provable  as  aforesaid,  which  by  reason  of  its  being  subject  to  any  contingency 
or  contingencies,  or  for  any  other  reason,  does  not  bear  a  certain  value. 

5.  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as  aforesaid 
may  appeal  to  the  Court. 
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6.  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  hability  is  incapable 
of  being  fairly  estimated,  the  Court  may  make  an  order  to  that  effect,  and 
thereupon  the  debt  or  habiUty  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  a  debt  not  provable  in  bankruptcy. 

7.  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  hability  is  capable 
of  being  fairly  estimated,  the  Court  may  direct  the  value  to  be  assessed, 
before  the  Court  itself  without  the  intervention  of  a  jury,  and  may  give 
all  necessary  directions  for  this  purpose,  and  the  amount  of  the  value  when 
assessed  shall  be  deemed  to  be  a  debt  provable  in  bankruptcy. 

8.  "Liabihty"  shall  for  the  purposes  of  this  Act  include  any  compensation 
for  work  or  labour  done,  any  obUgation  or  possibihty  of  an  obUgation  to 
pay  money  or  money's  worth  on  the  breach  of  any  express  or  implied  cove- 
nant, contract,  agreement,  or  imdertaking,  whether  the  breach  does  or  does 
not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of  occurring  before  the  dis- 
charge of  the  debtor,  and  generally  it  shall  include  any  express  or  imphed 
engagement,  agreement,  or  undertaking,  to  pay,  or  capable  of  resulting 
in  the  payment  of  money,  or  money's  worth,  whether  the  payment  is,  as 
respects  time,  present  or  future,  certain  or  dependent  on  any  one  contin- 
gency or  on  two  or  more  contingencies;  as  to  mode  of  valution  capable 
of  being  ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

Mutual  credit  and  set-oft. 

38.  Where  there  have  been  mutual  credits,  mutual  debts,  or  other  mutual 
dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made  under 
this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt  under  such  re- 
ceiving order,  an  account  shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  deaUngs,  and  the  sum  due  from  the  one  party  shall 
be  set  off  against  any  sum  due  from  the  other  party,  and  the  balance' of  the  account, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively;  but  a  person 
shall  not  be  entitled  under  this  section  to  claim  the  benefit  of  any  set-off  against 
the  property  of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving  credit  to 
the  debtor,  notice  of  an  act  of  bankruptcy  committed  by  the  debtor,  and  available 
against  him. 

Bules  as  to  proof  of  debts. 

39.  With  respect  to  the  mode  of  proving  debts,  the  right  of  proof  by  secured 
and  other  creditors,  the  admission  and  rejection  of  proofs,  and  the  other  matters 
referred  to  in  the  Second  Schedule,  the  rules  in  that  schedule  shall  be  observed. 

40.  (Svbsection  1  and  2  are  repealed  by  the  Preferential  Payment  in  Bank- 
ruptcy Act  1888.) 

3.  In  the  case  of  partners  the  joint  estate  shall  be  applicable  in  the  first  instance 
in  payment  of  their  joint  debts,  and  the  separate  estate  of  each  partner 
shall  be  appUcable  in  the  first  instance  in  payment  of  his  separate  debts. 
If  there  is  a  surplus  of  the  separate  estates  it  shall  be  dealt  with  as  part 
of  the  joint  estate.  If  there  is  a  surplus  of  the  joint  estate  it  shall  be  dealt 
with  as  part  of  the  respective  separate  estates  in  proportion  to  the  right 
and  interest  of  each  partner  in  the  joint  estate. 

4.  Subject  to  the  provisions  of  this  Act  all  debts  proved  in  the  bankruptcy 
shall  be  paid  pari  passu. 

5.  If  there  is  any  surplus  after  payment  of  the  foregoing  debts,  it  shall  be 
applied  in  payment  of  interest  from  the  date  of  the  receiving  order  at  the 
rate  of  four  pounds  per  centum  per  annum  on  aU  debts  proved  in  the  bank- 
ruptcy. 

6.  (This  svibsection  has  been  repealed  by  the  Statute  Law  Revision  Act  1898.) 

Preferential  claim  in  case  of  apprenticesbip. 

41.  1.  Where  at  the  time  of  the  presentation  of  the  bankruptcy  petition  any  person 
is  apprenticed  or  is  an  articled  clerk  to  the  bankrupt,  the  adjudication  of 
bankruptcy  shall,  if  either  the  bankrupt  or  apprentice  or  clerk  gives  notice 
in  writing  to  the  trustee  to  that  effect,  be  a  complete  discharge  of  the  in- 
denture of  apprenticeship  or  articles  of  agreement;  and  if  any  money  has 
been  paid  by  or  on  behalf  of  the  apprentice  or  clerk  to  the  bankrupt  as  a 
fee,  the  trustee  may,  on  the  apphcation  of  the  apprentice  or  clerk,  or  of 

5.5* 
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some  person  on  his  behalf,  pay  such  sum  as  the  trustee,  subject  to  an 
appeal  to  the  Court,  thinks  reasonable,  out  of  the  bankrupt's  property,  to 
or  for  the  use  of  the  apprentice  or  clerk,  regard  being  had  to  the  amount 
paid  by  him  or  on  his  behalf,  and  to  the  time  during  which  he  served 
with  the  bankrupt  under  the  indenture  or  articles  before  the  commencement 
of  the  bankruptcy,  and  to  the  other  circumstances  of  the  case. 
2.  Where  it  appears  expedient  to  a  trustee,  he  may,  on  the  apphcation  of 
any  apprentice  or  articled  clerk  to  the  bankrupt,  or  any  person  acting  on 
behalf  of  such  apprentice  or  articled  clerk,  instead  of  acting  under  the  pre- 
ceding provisions  of  this  section,  transfer  the  indenture  of  apprenticeship 
or  articles  of  agreement  to  some  other  person. 

Power  to  landlord  to  distrain  for  rent. 

42.  1.  The  landlord  or  other  person  to  whom  any  rent  is  due  from  the  bankrupt 
may  at  any  time,  either  before  or  after  the  commencement  of  the  bankruptcy 
distrain  upon  the  goods  or  effects  of  the  bankrupt  for  the  rent  due  to  him 
from  the  bankrupt,  with  this  Umitation,  that  if  such  distress  for  rent  be 
levied  after  the  commencement  of  the  bankruptcy  it  shall  be  available  only 
for  one  year's  rent^)  accrued  due  prior  to  the  date  of  the  order  of  adjudi- 
cation, but  the  landlord  or  other  person  to  whom  the  rent  may  be  due  from 
the  bankrupt  may  prove  under  the  bankruptcy  for  the  surplus  due  for  which 
the  distress  may  not  have  been  available. 
2.  For  the  purposes  of  this  section  the  term  "order  of  adjudication"  shall 
be  deemed  to  include  an  order  for  the  administration  of  the  estate  of  a 
debtor  whose  debts  do  not  exceed  fifty  pounds,  or  of  a  deceased  person 
who  dies  insolvent. 

Property  available  for  Payment  of  Debts. 
Relation  back  of  trustee's  title. 

43.  The  bankruptcy  of  a  debtor,  whether  the  same  takes  place  on  the  debtor's 
own  petition  or  upon  that  of  a  creditor  or  creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  act  of  bankruptcy  being  committed 
on  which  a  receiving  order  is  made  against  him,  or,  if  the  bankrupt  is  proved  to 
have  committed  more  acts  of  bankruptcy  than  one,  to  have  relation  back  to,  and 
to  commence  at,  the  time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been 
committed  by  the  bankrupt  within  three  months  next  preceding  the  date  of  the 
presentation  of  the  bankruptcy  petition;  but  no  bankruptcy  petition,  receiving 
order,  or  adjudication  shall  be  rendered  invalid  by  reason  of  any  act  of  bankruptcy 
anterior  to  the  debt  of  the  petitioning  creditor. 

Description  of  bankrupt's  property  divisible  amongst  creditors. 

44.  The  property  of  the  bankrupt  divisible  amongst  his  creditors,  and  in  this 
Act  referred  to  as  the  property  of  the  bankrupt,  shall  not  comprise  the  following 
particulars : 

1.  Property  held  by  the  bankrupt  on  trust  for  any  other  person. 

2.  The  tools  (if  any)  of  his  trade  and  the  necessary  wearing  apparel  and  bedding 
of  himself,  his  wife  and  children,  to  a  value,  inclusive  of  tools  and 
applarel  and  bedding,  not  exceeding  twenty  pounds  in  the  whole. 

But  it  shall  comprise  the  following  particulars: 

i)  All  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on 
him  before  his  discharge;  and, 
ii)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising  aU  such, 
powers  in  or  over  or  in  respect  of  property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commencement  of  his  bankruptcy 
or  before  his  dicharge,  except  the  right  of  nomination  to  a  vacant  ecclesias- 
tical benefice;  and, 
iii)  All  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the  possession, 
order  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the  consent 

■*)  By  s.  28  of  the  Bankruptcy  Act  1890  the  words  "six  months'  rent"  have  been  sub- 
stituted for  the  words  "one  year's  rent". 
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and  permission  of  the  true  owner,  under  such  circumstances  that  he  is  the 
reputed  owner  thereof;  provided  that  things  in  action  other  than  debts 
due  or  growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  business, 
shall  not  be  deemed  goods  within  the  meaning  of  this  section. 

Effect  of  Bankruptcy  on  Antecedent  Transactions. 

Restriction  ot  rights  ot  creditor  under  execution  or  attachment. 

45.  1.  Where  a  creditor  has  issued  execution  against  the  goods  or  lands  of  a  debtor, 
or  has  attached  any  debt  due  to  him,  he  shall  not  be  entitled  to  retain  the 
benefit  of  the  execution  or  attachment  against  the  trustee  in  bankruptcy 
of  the  debtor,  unless  he  has  completed  the  execution  or  attachment  before 
the  date  of  the  receiving  order,  and  before  notice  of  the  presentation  of  any 
bankruptcy  petition  by  or  against  the  debtor,  or  of  the  commission  of  any 
available  act  of  bankruptcy  by  the  debtor. 

2.  For  the  purposes  of  this  Act,  an  execution  against  goods  is  completed  by 
seizure  and  sale ;  an  attachment  of  a  debt  is  completed  by  recceipt  of  the 
debt;  and  an  execution  against  land  is  completed  by  seizure,  or,  in  the 
case  of  an  equitable  interest,  by  the  appointment  of  a  receiver. 

Duties  ot  sheritt  as  to  goods  ta,ken  in  execution. 

46.  (Subsections  1  and  2  are  repealed  by  the  Bankrv/ptcy  Act  1890;  ese  -now  s.  11 
of  the  same.) 

3.  An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor  is  not 
invahd  by  reason  only  of  its  being  an  act  of  bankruptcy,  and  a  person  who 
purchases  the  goods  in  good  faith  under  a  sale  by  the  sheriff  shall  in  all 
cases  acquire  a  good  title  to  them  against  the  trustee  in  bankruptcy. 

Avoidance  ol  voluntary  settlements. 

47.  1.  Any  settlement  of  property  not  being  a  settlement  made  before  and  in  con- 

sideration of  marriage,  or  made  in  favour  of  a  pxurchaser  or  incumbrancer  in 
good  faith  and  for  valuable  consideration,  or  a  settlement  made  on  or  for 
the  wife  or  children  of  the  settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  date  of  the  settlement,  be  void  against  the 
trustee  in  the  bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years  after  the  date  of  the  settlement,  be 
void  against  the  trustee  in  the  bankruptcy,  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  the  settlement,  and  that  the  interest  of  the  settlor  in  such  property 
had  passed  to  the  trustee  of  such  settlement  on  the  execution  thereof. 

2.  Any  covenant  or  contract  made  in  consideration  of  marriage,  for  the  future 
settlement  on  or  for  the  settlor's  wife  or  children  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or  interest,  whether 
vested  or  contingent  in  possession  or  remainder,  and  not  being  money  or 
property  of  or  in  right  of  his  wife,  shall,  on  his  becoming  bankrupt  before 
the  property  or  money  has  been  actually  transferred  or  pa|d  pursuant  to 
the  contract  or  covenant,  be  void  against  the  trustee  in  the  bankruptcy. 

3.  "Settlement"  shall  for  the  purposes  of  this  section  include  any  conveyance 
or  transfer  of  property. 

Avoidance  ot  preterences  in  certain  cases. 

48.  1.  Every  conveyance  or  transfer  of  property,  or  charge  thereon  made,  every 

payment  made,  every  obUgation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they  become 
due  from  his  own  money  in  favour  of  any  creditor,  or  any  person  in  trust 
for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the 
other  creditors  shall,  if  the  person  making,  taking,  paying,  or  suffering  the 
same  is  adjudged  bankrupt  on  a  bankruptcy  petition  presented  within  three 
months  after  the  date  of  making,  taking,  paying,  or  suffering  the  same, 
be  deemed  fraudulent  and  void  as  against  the  trustee  in  the  bankruptcy. 
2.  This  section  shall  not  affect  the  rights  of  any  person  making  title  in  good  faith 
and  for  valuable  consideration  through  or  under  a  creditor  of  the  bankrupt. 
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Protection  of  bond  fide  transactions  without  notice. 

49.  Subject  to  the  foregoing  provisions  of  this  Act  with  respect  to  the  effect 
of  bankruptcy  on  an  execution  or  attachment,  and  with  respect  to  the  avoidance 
of  certain  settlements  and  preferences,  nothing  in  this  Act  shall  invahdate,  in  the 
case  of  a  bankruptcy: 

a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors; 

b)  Any  payment  or  deUvery  to  the  bankrupt; 

c)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable  consideration; 

d)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt  for  valuable 
consideration. 

Provided  that  both  the  following  conditions  are  complied  with,  namely: 

1.  The  payment,  deUvery,  conveyance,  assignment,  contract,  dealing,  or  trans- 
action, as  the  case  may  be,  takes  place  before  the  date  of  the  receiving 
order;  and 

2.  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  payment, 
deUvery,  conveyance,  assignment,  contract,  dealing,  or  transaction  was  made, 
executed,  or  entered  into,  has  not  at  the  time  of  the  payment,  deUvery, 
conveyance,  assignment,  contract,  deaUng,  or  transaction,  notice  of  any 
available  act  of  bankruptcy  committed  by  the  bankrupt  before  that  time. 

Realisation  of  Property. 

Possession  ot  property  by  trustee. 

50.    1.  The  trustee  shaU,  as  soon  as  may  be,  take  possession  of  the  deeds,  books, 

and  documents  of  the  bankrupt,  and  aU  other  parts  of  his  property  capable 

of  manual  deUvery. 

2.  The  trustee  shall,  in  relation  to  and  for  the  purpose  of  acquiring  or  retai- 
ning possession  of  the  property  of  the  bankrupt,  be  in  the  same  position  as 
if  he  were  a  receiver  of  the  property  appointed  by  the  High-Court,  and  the 
Court  may  on  his  appUcation,  enforce  such  acquisition  or  retention  accor- 
dingly. 

3.  Where  any  part  of  the  property  of  the  bankrupt  consists  of  stock,  shares 
in  ships,  shares,  or  any  other  property  transferable  in  the  books  of  any 
company,  office,  or  person,  the  trustee  may  exercise  the  right  to  transfer 
the  property  to  the  same  extent  as  the  bankrupt  might  have  exercised  it 
if  he  had  not  become  bankrupt. 

4.  Where  any  part  of  the  property  of  the  bankrupt  is  of  copyhold  or  customary 
tenure,  or  is  any  hke  property  passing  by  surrender  and  admittance  or  in 
any  similar  manner,  the  trustee  shaU  not  be  conxpeUable  to  be  admitted 
to  the  property,  but  may  deal  with  it  in  the  same  manner  as  if  it  had  been 
capable  of  being  and  had  been  duly  surrendered  or  otherwise  conveyed  to 
such  uses  as  the  trustee  may  appoint ;  and  any  appointee  of  the  trustee  shaU 
be  admitted  to  or  otherwise  invested  with  the  property  accordingly. 

5.  Where  any  part  of  the  property  of  the  bankrupt  consists  of  things  in  action, 
such  things  shaU  be  deemed  to  have  been  duly  assigned  to  the  trustee. 

6.  Any  treasurer  or  other  officer,  or  any  banker,  attorney,  or  agent  of  a  bank- 
rupt, shaU  pay  and  deUver  to  the  trustee  aU  money  and  securities  in  his 
possession  or  power,  as  such  officer,  banker,  attorney,  or  agent,  which  he 
is  not  by  law  entitled  to  retain  as  against  the  bankrupt  or  the  trustee.  If 
he  does  not  he  shaU  be  guilty  of  a  contempt  of  Court,  and  may  be  punished 
accordingly  on  the  appUcation  of  the  trustee. 

Seizure  of  property  of  bankrupt. 

51.  Any  person  acting  under  warrant  of  the  Court  may  seize  any  part  of  the 
property  of  a  bankrupt  in  the  custody  or  possession  of  the  bankrupt,  or  of  any 
other  person,  and  with  a  view  to  such  seizure  may  break  open  any  house,  building, 
or  room  of  the  bankrupt  where  the  bankrupt  is  supposed  to  be,  or  any  building 
or  receptacle  of  the  bankrupt  where  a,ny  of  his  property  is  supposed  to  be;  and 
where  the  Court  is  satisfied  that  there  is  reason  to  beUeve  that  property  of  the 
bankrupt  is  concealed  in  a  house  or  place  not  belonging  to  him,  the  Court  may, 
if  it  thinks  fit,  grant  a  search  warrant  to  any  constable  or  officer  of  the  Court,  who 
may  execute  it  according  to  its  tenor. 
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Sequestration  of  ecclesiastical  benefice. 

52.  1 .  Where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  may  apply  for  a  seques- 
tration of  the  profits  of  the  benefice,  and  the  certificate  of  the  appointment 
of  the  trustee  shall  be  sufficient  authority  for  the  granting  of  sequestration 
without  any  writ  or  other  proceeding,  and  the  same  shall  accordingly  be 
issued  as  on  a  writ  of  levari  facias  founded  on  a  judgment  against  the  bank- 
rupt, and  shall  have  priority  over  any  other  sequestration  issued  after  the 
commencement  of  the  bankruptcy  in  respect  of  a  debt  provable  in  the 
bankruptcy,  except  a  sequestration  issued  before  the  date  of  the  receiving 
order  by  or  on  behalf  of  a  person  who  at  the  time  of  the  issue  thereof  had 
not  notice  of  an  act  of  bankruptcy  committed  by  the  bankrupt,  and  avail- 
able for  grounding  a  receiving  order  against  him. 

2.  The  bishop  of  the  diocese  in  which  the  benefice  is  situate  may,  if  he  thinks 
fit,  appoint  to  the  bankrupt  such  or  the  Uke  stipend  as  he  might  by  law 
have  appointed  to  a  curate  duly  hcensed  to  serve  the  benefice  in  case  the 
bankrupt  had  been  non-resident,  and  the  sequestrator  shall  pay  the  sum  so 
appointed  out  of  the  profits  of  the  benefice  to  the  bankrupt,  by  quarterly 
instalments  while  he  performs  the  duties  of  the  benefice. 

3.  The  sequestrator  shall  also  pay  out  of  the  profits  of  the  benefice  the  salary 
payable  to  any  duly  licensed  curate  of  the  church  of  the  benefice  in  respect 
of  duties  performed  by  him  as  such  during  four  months  before  the  date 
of  the  receiving  order  not  exceeding  fifty  pounds. 

4.  Nothing  in  this  section  shall  prejudice  the  operation  of  the  Ecclesiastical 
Dilapidations  Act,  1871,  or  the  Sequestration  Act,  1871,  or  any  mortgage 
or  charge  duly  created  under  any  Act  of  ParUament  before  the  commen- 
cement of  the  bankruptcy  on  the  profits  of  the  benefice. 

Appropriation  of  portion  of  pay  or  salary  to  creditors. 

53.  I.  Where  a  bankrupt  is  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk 

or  otherwise  employed  or  engaged  in  the  civil  service  of  the  Crown,  the 
trustee  shall  receive  for  distribution  amongst  the  creditors  so  much  of  the 
bankrupt's  pay  or  salary  as  the  Court,  on  the  apphcation  of  the  trustee, 
with  the  consent  of  the  chief  officer  of  the  department  under  which  the 
pay  or  salary  is  enjoyed,  may  direct.  Before  making  any  order  under  this 
subsection  the  Court  shall  communicate  with  the  chief  officer  of  the  depart- 
ment as  to  the  amount,  time,  and  manner  of  the  payment  to  the  trustee, 
and  shall  obtain  the  written  consent  of  the  chief  officer  to  the  terms  of 
such  payment. 

2.  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income  other  than  as 
aforesaid,  or  is  entitled  to  any  half  pay,  or  pension,  or  to  any  compensation 
granted  by  the  Treasury,  the  Court,  on  the  apphcation  of  the  trustee,  shall 
from  time  to  time  make  such  order  as  it  thinks  just  for  the  payment  of  the 
salary,  income,  half  pay,  pension,  or  compensation,  or  of  any  part  thereof, 
to  the  trustee  to  be  applied  by  him  in  such  manner  as  the  Court  may 
direct. 

3.  Nothing  in  this  section  shall  take  away  or  abridge  any  power  of  the  chief 
officer  of  any  pubhc  department  to  dismiss  a  bankrupt,  or  to  declare  the 
pension,  half  pay,  or  compensation  of  any  bankrupt  to  be  forfeited. 

Vesting  and  transfer  of  property. 

54.  1.  Until  a  trustee  is  appointed  the  official  receiver  shall  be  the  trustee  for 

the  purposes  of  this  Act,  and  immediately  on  a  debtor  being  adjudged 
bankrupt,  the  property  of  the  bankrupt  shall  vest  in  the  trustee. 

2.  On  the  appointment  of  a  trustee  the  property  shall  forthwith  pass  to  and 
vest  in  the  trustee  appointed. 

3.  The  property  of  the  bankrupt  shall  pass  from  trustee  to  trustee,  including 
under  that  term  the  official  receiver  when  he  fills  the  office  of  trustee,  and 
shall  vest  in  the  trustee  for  the  time  being  during  his  continuance  in  office, 
without  any  conveyance,  assignment,  or  transfer  whatever. 

4.  The  certificate  of  appointment  of  a  trustee  shall,  for  all  purposes  of  any 
law  in  force  in  any  part  of  the  British  dominions  requiring  registration, 
erurolment,  or  recording  of  conveyances  or  assignments  of  property,  be 
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deemed  to  be  a  conveyance  or  assignment  of  property,  and  may  be  registered, 
enrolled,  and  recorded  accordingly. 

Disclaimer  of  onerous  property. 

55.  1.  Where  any  part  of  the  property  of  the  bankrupt  consists  of  land  of  any 
tenure  burdened  with  onerous  covenants,  of  shares  or  stock  in  companies, 
of  unprofitable  contracts,  or  of  any  other  property  that  is  unsaleable,  or 
not  readily  saleable,  by  reason  of  its  binding  the  possessor  thereof  to  the 
performance  of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money, 
the  trustee,  notwithstanding  that  he  has  endeavoured  to  sell  or  has  taken 
possession  of  the  property,  or  exercised  any  act  of  ownership  in  relation 
thereto,  but  subject  to  the  provisions  of  this  section,  may,  by  writing  signed 
by  him,  at  any  time  within  three  months  i)  after  the  first  appointment  of 
a  trustee,  disclaim  the  property.  Provided  that  where  any  such  property 
shall  not  have  come  to  the  knowledge  of  the  trustee  within  one  month 
after  such  appointment,  he  may  disclaim  such  property  at  any  time  within 
two  months  1)  after  he  first  became  aware  thereof. 

2.  The  disclaimer  shall  operate  to  determine,  as  from  the  date  of  disclaimer, 
the  rights,  interests,  and  liabiUties  of  the  bankrupt  and  his  property  in  or 
in  respect  of  the  property  disclaimed,  and  shall  also  discharge  the  trustee 
from  aU  personal  liability  in  respect  of  the  property  disclaimed  as  from 
the  date  when  the  property  vested  in  him,  but  shall  not,  except  so  far  as 
is  necessary  for  the  purpose  of  releasing  the  bankrupt  and  his  property 
and  the  trustee  from  UabiUty,  affect  the  rights  or  liabihties  of  any  other 
person. 

3.  A  trustee  shall  not  be  entitled  to  disclaim  a  lease  without  the  leave  of  the 
Court,  except  in  any  cases  which  may  be  prescribed  by  general  rules,  and 
the  Court  may,  before  or  on  granting  such  leave,  require  such  notices  to 
be  given  to  person  interested,  and  impose  such  terms  as  a  condition  of 
granting  leave,  and  make  such  orders  with  respect  to  fixtures,  tenant's 
improvements,  and  other  matters  arising  out  of  the  tenancy  as  the  Court 
thinks  just. 

4.  The  trustee  shall  not  be  entitled  to  disclaim  any  property  in  pursuance  of 
this  section  in  any  case  where  an  appUcation  in  writing  has  been  made  to 
the  trustee  by  any  person  interested  in  the  property  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  the  trustee  has  for  a  period  of  twenty- 
eight  days  after  the  receipt  of  the  application,  or  such  extended  period  as 
may  be  allowed  by  the  Court,  dechned  or  neglected  to  give  notice  whether 
he  disclaims  the  property  or  not ;  and,  in  the  case  of  a  contract,  if  the  trustee, 
after  such  application  as  aforesaid,  does  not  within  the  said  period  or  ex- 
tended period  disclaim  the  contract,  he  shaU  be  deemed  to  have  adopted  it. 

5.  The  court  may,  on  the  application  of  any  person  who  is,  as  against  the 
trustee,  entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract  made 
with  the  bankrupt,  make  an  order  rescinding  the  contract  on  such  terms 
as  to  payment  by  or  to  either  party  of  damages  for  the  non-performance 
of  the  contract,  or  otherwise,  as  to  the  Court  may  seem  equitable,  and 
any  damages  payable  under  the  order  to  any  such  person  may  be  proved 
by  him  as  a  debt  under  the  bankruptcy. 

6.  The  Court  may,  on  application  by  any  person  either  claiming  any  interest 
in  any  disclaimed  property,  or  under  any  hability  not  discharged  by  this 
Act  in  respect  of  any  disclaimed  property,  and  on  hearing  such  persons  as 
it  thinks  fit,  make  an  order  for  the  vesting  of  the  property  in  or  delivery 
thereof  to  any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that 
the  same  should  be  deUvered  by  way  of  compensation  for  such  liabiUty  as 
aforesaid,  or  a  trustee  for  him,  and  on  such  terms  as  the  Court  thinks  just; 
and  on  any  such  vesting  order  being  made,  the  property  comprised  therein 
shaU  vest  accordingly  in  the  person  therein  named  in  that  behalf  without 
any  conveyance  or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is  of  a  leasehold 
nature,  the  court  shall  not  make  a  vesting  order  in  favour  of  any  person 
claiming  under  the  bankrupt,  whether  as  underlessee  or  as  mortgagee  by 

1)  As  to  the  time  see  now  b.  19  of  the  Bankruptcy  Act  1890. 


BANKRUPTCY  ACT,  1883.  857 

demise  except  upon  the  terms  of  making  such  person  subject  to  the  same 
liabiUties  and  obligations  as  the  bankrupt  was  subject  to  under  the  lease 
in  respect  of  the  property  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  any  mortgagee  or  under-lessee  declining  to  accept  a  vesting  order 
upon  such  terms  shall  be  excluded  from  aU  interest  in  and  security  upon 
the  property,  and  if  there  shall  be  no  person  claiming  under  the  bankrupt 
who  is  willing  to  accept  an  order  upon  such  terms,  the  court  shall  have 
power  to  vest  the  bankrupt's  estate  and  interest  in  the  property  in  any 
person  Uable  either  personally  or  in  a  representative  character,  and  either 
alone  or  jointly  with  the  bankrupt  to  perform  the  lessee's  covenants  in  such 
lease,  freed  and  discharged  from  all  estates,  incumbrances,  and  interests 
created  therein  by  the  bankrupt. 
7.  Any  person  injured  by  the  operation  of  a  disclaimer  under  this  section  shall 
be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the  injury, 
and  may  accordingly  prove  the  same  as  a  debt  under  the  bankruptcy. 

Powers  ot  trustee  to  deal  with  property. 

56.  Subject  to  the  provisions  of  this  Act,  the  trustee  may  do  all  or  any  of  the 
following  things: 

1.  Sell  all  or  any  part  of  the  property  of  the  bankrupt  (including  the  goodwill 
of  the  business,  if  any,  and  the  book  debts  due  or  growing  due  to  the  bank- 
rupt), by  pubhc  auction  or  private  contract,  with  power  to  transfer  the 
whole  thereof  to  any  person  or  company,  or  to  sell  the  same  in  parcels. 

2.  Give  receipts  for  any  money  received  by  him,  which  receipts  shall  effectually 
discharge  the  person  paying  the  money  from  all  responsibility  in  respect 
of  the  application  thereof. 

3.  Prove,  rank,  claim,  and  draw  a  dividend  in  respect  of  any  debt  due  to  the 
bankrupt. 

4.  Exercise  any  powers  the  capacity  to  exercise  which  is  vested  in  the  trustee 
under  this  Act,  and  execute  any  powers  of  attorney,  deeds,  and  other  in- 
struments for  the  purpose  of  carrying  into  effect  the  provisions  of  this  Act. 

5.  Deal  with  any  property  to  which  the  bankrupt  is  beneficially  entitled  as 
tenant  in  tail  in  the  same  manner  as  the  bankrupt  might  have  dealt  with 
it ;  and  sections  fifty-six  to  seventy-three  (both  inclusive)  of  the  Act  of  the 
session  of  the  third  and  fourth  years  of  the  reign  of  King  WiUiam  the  Fourth 
(chapter  seventy-four),  "for  the  abohtion  of  fines  and  recoveries,  and  for 
the  substitution  of  more  simple  modes  of  assurance",  shall  extend  and 
apply  to  proceedings  under  this  Act,  as  if  those  sections  were  here  re-enacted 
and  made  apphcable  in  terms  to  those  proceedings. 

Powers  exercisable  by  trustee  with  permission  ot  committee  ot  Inspection. 

57.  The  trustee  may,  with  the  permission  of  the  committee  of  inspection,  do 
all  or  any  of  the  following  things: 

1.  Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be  necessary  for  the 
beneficial  winding  up  of  the  same. 

2.  Bring,  institute,  or  defend  any  action  or  other  legal  proceeding  relating 
to  the  property  of  the  bankrupt. 

3.  Employ  a  soUcitor  or  other  agent  to  take  any  proceedings  or  do  any  business 
which  may  be  sanctioned  by  the  committee  of  inspection. 

4.  Accept  as  the  consideration  for  the  sale  of  any  property  of  the  bankrupt 
a  sum  of  money  payable  at  a  future  time  subject  to  such  stipulations  as  to 
security  and  otherwise  as  the  committee  think  fit. 

5.  Mortgage  or  pledge  any  part  of  the  property  of  the  bankrupt  for  the  pur- 
pose of  raising  money  for  the  payment  of  his  debts. 

6.  Refer  any  dispute  to  arbitration,  compromise  aU  debts,  claims,  and  Uabilities, 
whether  present  or  future,  certain  or  contingent,  hquidated  or  unhquidated, 
subsisting  or  supposed  to  subsist  between  the  bankrupt  and  any  person 
who  may  have  incurred  any  habihty  to  the  bankrupt,  on  the  receipt  of 
such  sums,  payable  at  such  times,  and  generally  on  such  terms  as  may  be 
agreed  on. 

7.  Make  such  compromise  or  other  arrangement  as  may  be  thought  expedient 
with  creditors,  or  persons  claiming  to  be  creditors,  in  respect  of  any  debts 
provable  under  the  bankruptcy. 
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8.  Make  such  compromise  or  other  arrangement  as  may  be  thought  expedient 
with  respect  to  any  claim  arising  out  of  or  incidental  to  the  property  of  the 
bankrupt,  made  or  capable  of  being  made  on  the  trustee  by  any  person 
or  by  the  trustee  on  any  person. 

9.  Divide  in  its  existing  form  amongst  the  creditors,  according  to  its  estimated 
value,  any  property  which  from  its  pecuhar  nature  or  other  special  cir- 
cumstances cannot  be  readily  or  advantageously  sold. 

The  permission  given  for  the  purposes  of  this  section  shall  not  be  a  general 
permission  to  do  all  or  any  of  the  above-mentioned  things,  but  shall  only  be  a  per- 
mission to  do  the  particular  thing  or  things  for  which  permission  is  sought  in  the 
specified  case  or  cases. 

Distribution  of  Property. 

Declaration  and  distribution  ot  dividends. 

58.  1.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs 

of  administration,  or  otherwise,  the  trustee  shall,  with  all  convenient  speed, 
declare  and  distribute  dividends  amongst  the  creditors  who  have  proved 
their  debts. 

2.  The  first  dividend,  if  any,  shall  be  declared  and  distributed  within  four 
months  after  the  conclusion  of  the  first  meeting  of  creditors,  unless  the 
trustee  satisfies  the  committee  of  inspection  that  there  is  sufficient  reason 
for  postponing  the  declaration  to  a  later  date. 

3.  Subsequent  dividends  shall,  in  the  absence  of  sufficient  reason  to  the  con- 
trary, be  declared  and  distributed  at  intervals  of  not  more  than  six  months. 

4.  Before  declaring  a  dividend  the  trustee  shall  cause  notice  of  his  intention 
to  do  so  to  be  gazetted  in  the  prescribed  manner,  and  shall  also  send  reason- 
able notice  thereof  to  each  creditor  mentioned  in  the  bankrupt's  statement 
who  has  not  proved  his  debt. 

5.  When  the  trustee  has  declared  a  dividend  he  shall  send  to  each  creditor 
who  has  proved  a  notice  showing  the  amount  of  the  dividend  and  when 
and  how  it  is  payable,  and  a  statement  in  the  prescribed  form  as  to  the 
particulars  of  the  estate. 

Joint  and  separate  dividends. 

59.  1.  Where  one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  to  whom  the 

bankrupt  is  indebted  jointly  with  the  other  partners  of  the  firm,  or  any 
of  them,  shaU  not  receive  any  dividend  out  of  the  separate  property  of  the 
bankrupt  until  all  the  separate  creditors  have  received  the  fuU  amount 
of  their  respective  debts. 
2.  Where  joint  and  separate  properties  are  being  administered,  dividends  of 
the  joint  and  separate  properties  shall,  subject  to  any  order  to  the  contrary 
that  may  be  made  by  the  Court  on  the  apphcation  of  any  person  interested, 
be  declared  together;  and  the  expenses  of  and  incident  to  such  dividends 
shaU  be  fairly  apportioned  by  the  trustee  between  the  joint  and  separate 
properties,  regard  being  had  to  the  work  done  for  and  the  benefit  received 
by  each  property. 

Provision  for  creditors  residing  at  a  distance,  &c. 

60.  In  the  calculation  and  distribution  of  a  dividend  the  trustee  shall  make 
provision  for  debts  provable  in  bankruptcy  appearing  from  the  bankrupt's  state- 
ments, or  otherwise,  to  be  due  to  persons  resident  in  places  so  distant  from  the 
place  where  the  trustee  is  acting  that  in  the  ordinary  course  of  communication  they 
have  not  had  sufficient  time  to  tender  their  proofs,  or  to  establish  them  if  disputed 
and  also  for  debts  provable  in  bankruptcy,  the  subject  of  claims  not  yet  determined. 
He  shall  also  make  provision  for  any  disputed  proofs  or  claims,  and  for  the  expenses 
necessary  for  the  administration  of  the  estate  or  otherwise,  and,  subject  to  the  fore- 
going provisions,  he  shall  distribute  as  dividend  aU  money  in  hand. 

Riglit  of  creditor  who  has  not  proved  debt  before  declaration  of  a  dividend. 

61.  Any  creditor  who  has  not  proved  his  debt  before  the  declaration  of  any 
dividend  or  dividends  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time 
being  in  the  hands  of  the  trustee  any  dividend  or  dividends  he  may  have  failed  to 
receive  before  that  money  is  apphed  to  the  payment  of  any  future  dividend  or 
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dividends,  but  he  shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend 
declared  before  his  debt  was  proved  by  reason  that  he  has  not  participated  therein. 

Final  dividend. 

62.  When  the  trustee  has  realised  aU  the  property  of  the  bankrupt,  or  so  much 
thereof  as  can,  in  the  joint  opinion  of  himself  and  of  the  committee  of  inspection, 
be  realised  without  needlessly  protracting  the  trusteeship,  he  shall  declare  a  final 
dividend,  but  before  so  doing  he  shall  give  notice  in  manner  prescribed  to  the 
persons  whose  claims  to  be  creditors  have  been  notified  to  him,  but  not  established 
to  his  satisfaction,  that  if  they  do  not  estabhsh  their  claims  to  the  satisfaction  of 
the  Court  within  a  time  hmited  by  the  notice,  he  will  proceed  to  make  a  final  divi- 
dend, without  regard  to  their  claims.  After  the  expiration  of  the  time  so  hmited, 
or,  if  the  Court  on  application  by  any  such  claimant  grant  him  further  time  for 
estabhshing  his  claim,  then  on  the  expiration  of  such  further  time,  the  property 
of  the  bankrupt  shall  be  divided  among  the  creditors  who  have  proved  their  debts, 
without  regard  to  the  claims  of  any  other  persons. 

No  action  (or  dividend. 

63.  No  action  for  a  dividend  shaU  he  against  the  trustee,  but  if  the  trustee 
refuses  to  pay  any  dividend  the  Court  may,  if  it  thinks  fit,  order  him  to  pay  it, 
and  also  to  pay  out  of  his  own  money  interest  thereon  for  the  time  that  it  is  with- 
held, and  the  costs  of  the  application. 

Power  to  allow  bankrupt  to  manage  property. 

64.  1.  The  trustee,  with  the  permission  of  the  committee  of  inspection,  may  ap- 
point the  bankrupt  himseM  to  superintend  the  management  of  the  property 
of  the  bankrupt  or  of  any  part  thereof,  or  to  carry  on  the  trade  (if  any) 
of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  any  other  respect 
to  aid  in  administering  the  property  in  such  manner  and  on  such  terms 
as  the  trustee  may  direct. 

Allowance  to  bankrupt  (or  maintenance  or  service. 

2.  The  trustee  may  from  time  to  time,  with  the  permission  of  the  committee 
of  inspection,  make  such  allowance  as  he  may  think  just  to  the  bankrupt 
out  of  his  property  for  the  support  of  the  bankrupt  and  his  family,  or  in 
consideration  of  his  services  if  he  is  engaged  in  winding  up  his  estate,  but' 
any  such  allowance  may  be  reduced  by  the  Court. 

Right  o(  bankrupt  to  surplus. 

65.  The  bankrupt  shall  be  entitled  to  any  surplus  remaining  after  payment 
in  fuU  of  his  creditors,  with  interest,  as  by  this  Act  provided,  and  of  the  costs, 
charges,  and  expenses  of  the  proceedings  under  the  bankruptcy  petition. 

Part  IV.    Official  Receivers  and  Staff  of  Board  of  Trade. 

Appointment  by  Board  o(  Trade  o(  ollicial  receivers  o(  debtors'  estates. 

66.  1.  The  Board  of  Trade  may,  at  any  time  after  the  passing  of  this  Act,  and  from 
time  to  time,  appoint  such  persons  as  they  think  fit  to  be  official  receivers 
of  debtors'  estates,  and  may  remove  any  person  so  appointed  from  such 
office.  The  official  receivers  of  debtors'  estates  shall  act  under  the  general 
authority  and  directions  of  the  Board  of  Trade,  but  shall  also  be  officers 
of  the  courts  to  which  they  are  respectively  attached. 

2.  The  number  of  official  receivers  so  to  be  appointed,  and  the  districts  to 
be  assigned  to  them,  shall  be  fixed  by  the  Board  of  Trade,  with  the  con- 
currence of  the  Treasury.  One  person  only  shall  be  appointed  for  each 
district  unless  the  Board  of  Trade,  with  the  concurrence  of  the  Treasury, 
shall  otherwise  direct;  but  the  same  person  may,  with  the  like  concurrence, 
be  appointed  to  act  for  more  than  one  district. 

3.  Where  more  than  one  official  receiver  is  attached  to  the  Court,  such  one  of 
them  as  is  for  the  time  being  appointed  by  the  Court  for  any  particular 
estate  shall  be  the  official  receiver  for  the  purposes  of  that  estate.  The 
Court  shall  distribute  the  receiverships  of  the  particular  estates  among  the 
official  receivers  in  the  prescribed  manner. 
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Deputy  tor  otticlal  receiver. 

67.  1.  The  Board  of  Trade  may  from  time  to  time,  by  order  direct  that  any  of 

its  officers  mentioned  in  the  order  shall  be  capable  of  discharging  the  duties 
of  any  official  receiver  during  any  temporary  vacancy  in  the  office,  or 
during  the  temporary  absence  of  any  official  receiver  through  illness  or 
otherwise. 
2.  The  Board  of  Trade  may,  on  the  appUcation  of  an  official  receiver,  at  any 
time  by  order  nominate  some  fit  person  to  be  his  deputy,  and  to  act  for 
him  for  such  time  not  exceeding  two  months  as  the  order  may  fix,  and 
under  such  conditions  as  to  remuneration  and  otherwise  as  may  be  prescribed. 

Status  of  official  receiver. 

68.  1.  The  duties  of  the  official  receiver  shall  have  relation  both  to  the  conduct 

of  the  debtor  and  to  the  administration  of  his  estate. 

2.  An  official  receiver  may,  for  the  purpose  of  affidavits  verifying  proofs, 
petitions,  or  other  proceedings  under  this  Act,  administer  oaths. 

3.  All  expressions  referring  to  the  trustee  under  a  bankruptcy  shall,  vmless 
the  context  otherwise  requires,  or  the  Act  otherwise  provides,  include  the 
official  receiver  when  acting  as  trustee. 

4.  The  trustee  shall  supply  the  official  receiver  with  such  information,  and 
give  him  such  access  to,  and  facilities  for  inspecting  the  bankrupt's  books 
and  documents  and  generally  shall  give  him  such  aid,  as  may  be  requisite 
for  enabling  the  official  receiver  to  perform  his  duties  under  this  Act. 

Duties  of  official  receiver  as  regards  the  debtor's  conduct. 

69.    As  regards  the  debtor,  it  shall  be  the  duty  of  the  official  receiver: 

1.  To  investigate  the  conduct  of  the  debtor  and  to  report  to  the  Court,  stating 
whether  there  is  reason  to  beheve  that  the  debtor  has  committed  any  act 
which  constitutes  a  misdemeanor  under  the  Debtors  Act,  1869,  or  any 
amendment  thereof,  or  under  this  Act,  or  which  would  justify  the  Court 
in  refusing,  suspending  or  qualifying  an  order  for  his  discharge. 

2.  To  make  such  other  reports  concerning  the  conduct  of  the  debtor  as  the 
Board  of  Trade  may  direct. 

3.  To  take  such  part  as  may  be  directed  by  the  Board  of  Trade  in  the  pubUc 
examination  of  the  debtor. 

4.  To  take  such  part,  and  give  such  assistance,  in  relation  to  the  prosecution 
of  any  fraudulent  debtor  as  the  Board  of  Trade  may  direct. 

Duties  of  official  receiver  as  to  debtor's  estate. 

70.    1.  As  regards  the  estate  of  a  debtor  it  shall  be  the  duty  of  the  official  receiver: 

a)  Pending  the  appointment  of  a  trustee,  to  act  as  interim  receiver  of  the 
debtor's  estate,  and,  where  a  special  manager  is  not  appointed,  as  man- 
ager thereof; 

b)  To  authorise  the  special  manager  to  raise  money  or  make  advances  for 
the  purposes  of  the  estate  in  any  case  where,  in  the  interests  of  the 
creditors,  it  appears  necessary  so  to  do; 

c)  To  summon  and  preside  at  the  first  meeting  of  creditors; 

d)  To  issue  forms  of  proxy  for  use  at  the  meetings  of  creditors; 

e)  To  report  to  the  creditors  as  to  any  proposal  which  the  debtor  may 
have  made  with  respect  to  the  mode  of  liquidating  his  affairs; 

f)  To  advertise  the  receiving  order,  the  date  of  the  creditors  first  meeting 
and  of  the  debtor's  public  examination,  and  such  other  matters  as  it 
may  be  necessary  to  advertise; 

g)  To  act  as  trustee  during  any  vacancy  in  the  office  of  trustee. 

2.  For  the  purpose  of  his  duties  as  interim  receiver  or  manager  the  official 
receiver  shall  have  the  same  powers  as  if  he  were  a  receiver  and  manager 
appointed  by  the  High  Court,  but  shall,  as  far  as  practicable,  consult  the 
wishes  of  the  creditors  with  respect  to  the  management  of  the  debtor's 
property,  and  may  for  that  purpose,  if  he  thinks  it  advisable,  summon 
meetings  of  the  persons  claiming  to  be  creditors,  and  shall  not,  unless  the 
Board  of  Trade  otherwise  order,  incur  any  expense  beyond  such  as  is  re- 
quisite for  the  protection  of  the  debtor's  property  or  the  disposing  of  per- 
ishable goods. 
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Provided  that  when  the  debtor  cannot  himself  prepare  a  proper  state- 
ment of  affairs,  the  official  receiver  may,  subject  to  any  prescribed  condi- 
tions, and  at  the  expense  of  the  estate,  employ  some  person  or  persons  to 
assist  in  the  preparation  of  the  statement  of  affairs. 
3.  Every  official  receiver  shall  account  to  the  Board  of  Trade  and  pay  over 
all  moneys  and  deal  with  all  securities  in  such  manner  as  the  Board  from 
time  to  time  direct. 

Power  for  Board  of  Trade  to  appoint  otiieers. 

71.  The  Board  of  Trade  may,  at  any  time  after  the  passing  of  this  Act,  and 
from  time  to  time,  with  the  approval  of  the  Treasury,  appoint  such  additional 
officers,  including  official  receivers,  clerks,  and  servants  (if  any)  as  may  be  re- 
quired by  the  Board  for  the  execution  of  this  Act,  and  may  dismiss  any  person 
so  appointed. 

Part  V.    Trustees  in  Bankruptcy. 

Remuneration  of  Trustee. 
Remuneration  of  trustee. 

72.  1.  Where  the  creditors  appoint  any  person  to  be  trustee  of  a  debtor's  estate, 

his  remuneration  (if  any)  shall  be  fixed  by  an  ordinary  resolution  of  the 
creditors  or  if  the  creditors  so  resolve  by  the  Committee  of  Inspection, 
and  shall  be  in  the  nature  of  a  commission  or  percentage,  of  which  one 
part  shall  be  payable  on  the  amount  realised,  after  deducting  any  sums 
paid  to  secured  creditors  out  of  the  proceeds  of  their  securities,  and  the 
other  part  on  the  amount  distributed  in  dividend. 

2.  If  one  fourth  in  number  or  value  of  the  creditors  dissent  from  the  resolution, 
or  the  bankrupt  satisfies  the  Board  of  Trade  that  the  remuneration  is 
unnecessarily  large,  the  Board  of  Trade  shall  fix  the  amount  of  the  re- 
muneration. 

3.  The  resolution  shall  express  what  expenses  the  remuneration  is  to  cover 
and  no  Uabihty  shall  attach  to  the  bankrupt's  estate,  or  to  the  creditors, 
in  respect  of  any  expenses  which  the  remuneration  is  expressed  to  cover. 

4.  (For  this  subsection  section  15  [2]  of  the  Bankruptcy  Act  1890  is  svbstituted.) 

5.  A  trustee  shall  not,  under  any  circumstances  whatever,  make  any  arrange- 
ment for  or  accept  from  the  bankrupt,  or  any  solicitor,  auctioneer,  or  any 
other  person  that  may  be  employed  about  a  bankruptcy,  any  gift,  remunera- 
tion, or  pecuniary  or  other  consideration  or  benefit  whatever  beyond  the 
remuneration  fixed  by  the  creditors  and  payable  out  of  the  estate,  nor 
shall  he  make  any  arrangement  for  giving  up,  or  give  up,  any  part  of  his 
remuneration,  either  as  receiver,  manager,  or  trustee  to  the  bankrupt,  or 
any  sohcitor  or  other  person  that  may  be  employed  about  a  bankruptcy. 

Costs. 

Allowance  and  taxation  ol  costs. 

73.  1.  Where  a  trustee  or  manager  receives  remuneration  for  his  services  as  such 

no  payment  shall  be  allowed  in  his  accounts  in  respect  of  the  performance 
by  any  other  person  of  the  ordinary  duties  which  are  required  by  statute 
or  rules  to  be  performed  by  himself. 

2.  Where  the  trustee  is  a  sohcitor  he  may  contract  that  the  remuneration 
for  his  services  as  trustee  shall  include  aU  professional  services. 

3.  All  bills  and  charges  of  sohcitors,  managers,  accountants,  auctioneers, 
brokers,  and  other  persons,  not  being  trustees,  shall  be  taxed  by  the  pre- 
scribed officer,  and  no  payments  in  respect  thereof  shall  be  allowed  in  the 
trustee's  accounts  without  proof  of  such  taxation  having  been  made.  The 
taxing  master  shall  satisfy  himself  before  passing  such  bills  and  charges 
that  the  employment  of  such  sohcitors  and  other  persons,  in  respect  of 
the  particular  matters  out  of  which  such  charges  arise,  has  been  duly 
sanctioned. 

4.  Every  such  person  shall,  on  request  by  the  trustee  (which  request  the 
trustee  shall  make  a  sufficient  time  before  declaring  a  dividend),  dehver 
his  biU  of  costs  or  charges  to  the  proper  officer  for  taxation,  and  if  he  fails 
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to  do  so  within  seven  days  after  receipt  of  the  request,  or  such  further  time 
as  the  Court,  on  application,  may  grant,  the  trustee  shall  declare  and 
distribute  the  dividend  without  regard  to  any  claim  by  him,  and  thereupon 
any  such  claim  shall  be  forfeited  as  well  against  the  trustee  personally  as 
against  the  estate. 

Receipts,  Payments,  Accounts,  Audit, 

Payment  of  money  Into  Bank  of  England. 

74.  1.  An  account  called  the  Bankruptcy  Estates  Account  shall  be  kept  by  the 
Board  of  Trade  with  the  Bank  of  England,  and  aU  moneys  received  by  the 
Board  of  Trade  in  respect  of  proceedings  under  this  Act  shall  be  paid  to 
that  account. 

2.  {This  subsection  is  repealed  by  the  Statute  Law  Bevision  Act  1898.) 

3.  Every  trustee  in  bankruptcy  shall,  in  such  manner  and  at  such  times  as 
the  Board  of  Trade  with  the  concurrence  of  the  Treasury  direct,  pay  the 
money  received  by  him  to  the  Bankruptcy  Estates  Account  at  the  Bank 
of  England,  and  the  Board  of  Trade  shall  furnish  him  with  a  certificate  of 
receipt  of  the  money  so  paid. 

4.  Provided  that  if  it  appears  to  the  committee  of  inspection  that  for  the 
purpose  of  carrying  on  the  debtor's  business,  or  of  obtaining  advances,  or 
because  of  the  probable  amount  of  the  cash  balance,  or  if  the  committee 
shall  satisfy  the  Board  of  Trade  that  for  any  other  reason  it  is  for  the 
advantage  of  the  creditors  that  the  trustee  should  have  an  account  with 
a  local  bank,  the  Board  of  Trade  shall,  on  the  apphcation  of  the  committee 
of  inspection,  authorise  the  trustee  to  make  his  payments  into  and  out 
of  such  local  bank  as  the  committee  may  select. 

Such  account  shall  be  opened  and  kept  by  the  trustee  in  the  name  of 
the  debtor's  estate;  and  any  interest  receivable  in  respect  of  the  account 
shall  be  part  of  the  assets  of  the  estate.  The  trustee  shall  make  his  pay- 
ments into  and  out  of  such  local  bank  in  the  prescribed  manner. 

5.  Subject  to  any  general  rules  relating  to  small  bankruptcies  under  Part  VII. 
of  this  Act,  where  the  debtor  at  the  date  of  the  receiving  order  has  an 
account  at  a  bank,  such  account  shall  not  be  withdrawn  until  the  expiration 
of  seven  days  from  the  day  appointed  for  the  first  meeting  of  creditors, 
unless  the  Board  of  Trade,  for  the  safety  of  the  account,  or  other  sufficient 
cause,  order  the  withdrawal  of  the  account. 

6.  If  a  trustee  at  any  time  retains  for  more  than  ten  days  a  sum  exceeding 
fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in  any  particular 
case  authorise  him  to  retain,  then,  unless  he  explains  the  retention  to  the 
satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount  so 
retained  in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum, 
and  shall  have  no  claim  for  remuneration,  and  may  be  removed  from  his 
office  by  the  Board  of  Trade,  and  shall  be  Uable  to  pay  any  expenses  oc- 
casioned by  reason  of  his  default. 

7.  All  payments  out  of  money  standing  to  the  credit  of  the  Board  of  Trade 
in  the  Bankruptcy  Estates  Account  shall  be  made  by  the  Bank  of  England 
in  the  prescribed  manner. 

Trustee  not  to  pay  into  private  account. 

75.  No  trustee  in  a  bankruptcy  or  under  any  composition  or  scheme  of 
arrangement  shall  pay  any  sums  received  by  him  as  trustee  into  his  private 
banking  account. 

Investment  of  surplus  funds. 

76.  1.  Whenever  the  cash  balance  standing  to  the  credit  of  the  Bankruptcy  Estates 
Account  is  in  excess  of  the  amount  which  in  the  opinion  of  the  Board  of 
Trade  is  required  for  the  time  being  to  answer  demands  in  respect  of 
bankrupts'  estates,  the  Board  of  Trade  shall  notify  the  same  to  the  Treasury, 
and  shall  pay  over  the  same  or  any  part  thereof  as  the  Treasury  may  require 
to  the  Treasury,  to  such  account  as  the  Treasury  may  direct,  and  the 
Treasury  may  invest  the  said  sums  or  any  part  thereof  in  Government 
securities  to  be  placed  to  the  credit  of  the  said  account. 
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2.  Whenever  any  part  of  the  money  so  invested  il,  in  the  opinion  of  the  Board 
of  Trade,  required  to  answer  any  demands  in  respect  of  bankrupts'  estates, 
the  Board  of  Trade  shall  notify  to  the  Treasury  the  amount  so  required, 
and  the  Treasury  shall  thereupon  repay  to  the  Board  of  Trade  such  sum 
as  may  be  required  to  the  credit  of  the  Bankruptcy  Estates  Account,  and 
for  that  purpose  may  direct  the  sale  of  such  part  of  the  said  securities  as 
may  be  necessary. 

3.  The  dividends  on  the  investments  under  this  section  shall  be  paid  to  such 
account  as  the  Treasury  may  direct,  and  regard  shall  be  had  to  the  amount 
thus  derived  in  fixing  the  fees  payable  in  respect  of  bankruptcy  proceedings. 

-Certain  receipts  and  fees  to  be  applied  in  aid  of  expenditure. 

77.  The  Treasury  may  from  time  to  time  issue  to  the  Board  of  Trade  in  aid 
of  the  votes  of  Parliament,  out  of  the  receipts  arising  from  fees,  fee  stamps,  and 
dividends  on  investments  under  this  Act,  any  sums  which  may  be  necessary  to 
meet  the  charges  estimated  by  the  Board  of  Trade  in  respect  of  salaries  and  expenses 
under  this  Act. 

Audit  of  trustee's  accounts. 

78.  1.  Every  trustee  shall,  at  such  times  as  may  be  prescribed,  but  not  less  than 
twice  in  each  year  during  his  tenure  of  office,  send  to  the  Board  of  Trade, 
or  as  they  direct,  an  account  of  his  receipts  and  payments  as  such  trustee. 

2.  The  account  shall  be  in  a  prescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

3.  The  Board  of  Trade  shall  cause  the  accounts  so  sent  to  be  audited,  and  for 
the  purposes  of  the  audit  the  trustee  shall  furnish  the  Board  with  such 
vouchers  and  information  as  the  Board  may  require,  and  the  Board  may 
at  any  time  require  the  production  of  and  inspect  any  books  or  accounts 
kept  by  the  trustee. 

4.  Wlien  any  such  account  has  been  audited  one  copy  thereof  shall  be  filed 
and  kept  by  the  Board,  and  the  other  copy  shall  be  filed  with  the  Court, 
and  each  copy  shall  be  open  to  the  inspection  of  any  creditor,  or  of  the 
bankrupt,  or  of  any  person  interested. 

Tlie  trustee  to  furnish  list  of  creditors. 

79.  The  trustee  shall,  whenever  required  by  any  creditor  so  to  do,  and  on 
payment  by  such  creditor  of  the  prescribed  fee,  furnish  and  transmit  to  such  creditor 
'by  post  a  Ust  of  the  creditors,  showing  in  such  list  the  amount  of  the  debt  due  to 
each  of  such  creditors. 

Books  to  be  kept  by  trustee. 

80.  The  trustee  shall  keep,  in  manner  prescribed,  proper  books,  in  which 
he  shall  from  time  to  time  cause  to  be  made  entries  or  minutes  of  proceedings  at 
meetings,  and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  of  the 
liankrupt  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  such  books.  j:;*    v;--: 

Annual  statement  of  proceedings. 

51.  1.  Every  trustee  in  a  bankruptcy  shall  from  time  to  time,  as  may  be  prescribed, 
and  not  less  than  once  in  every  year  during  the  continuance  of  the  bankruptcy, 
transmit  to  the  Board  of  Trade  a  statement  showing  the  proceedings  in  the 
bankruptcy  up  to  the  date  of  the  statement,  containing  the  prescribed 
particulars,  and  made  out  in  the  prescribed  form. 
2.  The  Board  of  Trade  shall  cause  the  statements  so  transmitted  to  be  ex- 
amined, and  shall  call  the  trustee  to  account  for  any  misfeasance,  neglect, 
or  omission  which  may  appear  on  the  said  statements  or  in  his  accounts 
or  otherwise,  and  may  require  the  trustee  to  make  good  any  loss  which  the 
estate  of  the  bankrupt  may  have  sustained  by  the  misfeasance,  neglect, 
or  omission. 

Release  of  Trustee. 

Belease  of  trustee. 

82.  1.  When  the  trustee  has  reahsed  all  the  property  of  the  bankrupt,  or  so  much 
thereof  as  can,  in  his  opinion,  be  realised  without  needlessly  protracting 
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the  trusteeship,  and  distributed  a  final  dividend,  if  any,  or  has  ceased  to 
act  by  reason  of  a  composition  having  been  approved,  or  has  resigned,  or 
has  been  removed  from  his  office,  the  Board  of  Trade  shall,  on  his  appU- 
cation,  cause  a  report  on  his  accounts  to  be  prepared,  and,  on  his  complying 
with  all  the  requirements  of  the  Board,  shall  take  into  consideration  the 
report,  and  any  objection  which  may  be  urged  by  any  creditor  or  person 
interested  against  the  release  of  the  trustee,  and  shall  either  grant  or  withhold 
the  release  accordingly,  subject  nevertheless  to  an  appeal  to  the  High  Court. 

2.  Where  the  release  of  a  trustee  is  withheld  the  Court  may,  on  the  apphcation 
of  any  creditor  or  person  interested,  make  such  order  as  it  thinks  just, 
charging  the  trustee  with  the  consequences  of  any  act  or  default  he  may 
have  done  or  made  contrary  to  his  duty. 

3.  An  order  of  the  Board  releasing  the  trustee  shall  discharge  him  from  all 
liability  in  respect  of  any  act  done  or  default  made  by  him  in  the  administra- 
tion of  the  affairs  of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct 
as  trustee,  but  any  such  order  may  be  revoked  on  proof  that  it  was  obtained 
by  fraud  or  by  suppression  or  concealment  of  any  material  fact. 

4.  Where  the  trustee  has  not  previously  resigned  or  been  removed,  his  release 
shall  operate  as  a  removal  of  him  from  his  office,  and  thereupon  the  official 
receiver  shall  be  the  trustee. 

Official  Name. 

Ottlcial  name  of  trustee. 

83.    The  trustee  may  sue  and  be  sued  by  the  official  name  of  "the  trustee 

of  the  property  of    a  bankrupt",  inserting  the  name  of  the 

bankrupt,  and  by  that  name  may  in  any  part  of  the  British  dominions  or  elsewhere 
hold  property  of  every  description,  make  contracts,  sue  and  be  sued,  enter  into 
any  engagements  binding  on  himself  and  his  successors  in  office,  and  do  all  other 
acts  necessary  or  expedient  to  be  done  in  the  execution  of  his  office. 

Appointment  and  Removal. 

Power  to  appoint  joint  or  successive  trustees. 

84.  1.  The  creditors  may,  if  they  think  fit,  appoint  more  persons  than  one  to  the 
office  of  trustee,  and  when  more  persons  than  one  are  appointed  they  shall 
declare  whether  any  act  required  or  authorised  to  be  done  by  the  trustee 
is  to  be  done  by  all  or  any  one  or  more  of  such  persons,  but  all  such  persons 
are  in  this  Act  included  under  the  term  "trustee",  and  shall  be  joint- 
tenants  of  the  property  of  the  bankrupt. 
2.  The  creditors  may  also  appoint  persons  to  act  as  trustees  in  succession  in 
the  event  of  one  or  more  of  the  persons  first  named  declining  to  accept  the 
office  of  trustee,  or  failing  to  give  security,  or  not  being  approved  of  by 
the  Board  of  Trade. 

Oltice  ol  trustee  vacated  by  insolvency. 

85.    If  a  receiving  order  is  made  against  a  trustee  he  shall  thereby  vacate  his 
office  of  trustee. 

Removal  of  trustee. 

86.  1.  The  creditors  may,  by  ordinary  resolution,  at  a  meeting  specially  called  for 

that  purpose,  of  which  seven  days'  notice  has  been  given,  remove  a  trustee 
appointed  by  them,  and  may  at  the  same  or  any  subsequent  meeting  appoint 
another  person  to  fill  the  vacancy  as  herein-after  provided  in  case  of  a  vacancy 
in  the  office  of  trustee. 
2.  If  the  Board  of  Trade  are  of  opinion  that  a  trustee  appointed  by  the  creditors 
is  guilty  of  misconduct,  or  fails  to  perform  his  duties  vmder  this  Act,  the 
Board  may  remove  him  from  his  office,  but  if  the  creditors,  by  ordinary 
resolution,  disapprove  of  his  removal,  he  or  they  may  appeal  against  it  to 
the  High  Court. 

Proceedings  In  case  ol  vacancy  in  otfice  of  trustee. 

87,  1.  If  a  vacancy  occurs  in  the  office  of  a  trustee  the  creditors  in  general  meeting 

may  appoint  a  person  to  fiU  the  vacancy,  and  thereupon  the  same  proceedings 
shall  be  taken  as  in  the  case  of  a  first  appointment. 
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2.  The  official  receiver  shall,  on  the  requisition  of  any  creditor,  summon  a 
meeting  for  the  purpose  of  filling  any  such  vacancy. 

3.  If  the  creditors  do  not  within  three  weeks  after  the  occurrence  of  a  vacancy 
appoint  a  person  to  fill  the  vacancy,  the  official  receiver  shall  report  the  matter 
to  the  Board  of  Trade,  and  the  Board  may  appoint  a  trustee;  but  in  such 
case  the  creditors  or  committee  of  inspection  shall  have  the  same  power 
of  aj^ointing  a  trustee  as  in  the  case  of  a  first  appointment. 

4.  During  any  vacancy  in  the  office  of  trustee  the  official  receiver  shall  act  as 
trustee. 

Voting  powers  of  Trustee. 

Limitation  ot  voting  powers  of  trustee. 

88.  The  vote  of  the  trustee,  or  of  his  partner,  clerk,  solicitor,  or  solicitor's 
clerk,  either  as  creditor  or  as  proxy  for  a  creditor,  shall  not  be  reckoned  in  the 
majority  required  for  passing  any  resolution  affecting  the  remuneration  or  conduct 
of  the  trustee. 

Control  over  Trustee. 

Discretionary  powers  of  trustee  and  control  tliereof. 

89.  1.  Subject  to  the  provisions  of  this  Act  the  trustee  shall,  in  the  administration 
of  the  property  of  the  bankrupt  and  in  the  distribution  thereof  amongst 
his  creditors,  have  regard  to  any  directions  that  may  be  given  by  resolution 
of  the  creditors  at  any  general  meeting,  or  by  the  committee  of  inspection, 
and  any  directions  so  given  by  the  creditors  at  any  general  meeting  shall 
in  case  of  conflict  be  deemed  to  override  any  directions  given  by  the  com- 
mittee of  inspection. 

2.  The  trustee  may  from  time  to  time  summon  general  meetings  of  the  creditors 
for  the  purpose  of  ascertaining  their  wishes,  and  it  shaU  be  his  duty  to 
summon  meetings  at  such  times  as  the  creditors,  by  resolution,  either  at 
the  meeting  appointing  the  trustee  or  otherwise  may  direct,  or  whenever 
requested  in  writing  to  do  so  by  one  fourth  in  value  of  the  creditors. 

3.  The  trustee  may  apply  to  the  Court  in  manner  prescribed  for  directions 
in  relation  to  any  particular  matter  arising  under  the  bankruptcy. 

4.  Subject  to  the  provisions  of  this  Act  the  trustee  shall  use  his  own  discretion 
in  the  management  of  the  estate  and  its  distribution  among  the  creditors. 

Appeal  to  Court  against  trustee. 

90.  If  the  bankrupt  or  any  of  the  creditors,  or  any  other  person,  is  aggrieved 
by  any  act  or  decision  of  the  trustee,  he  may  apply  to  the  Court,  and  the  Court 
may  confirm,  reverse,  or  modify  the  act  or  decision  complained  of,  and  make  such 
order  in  the  premises  as  it  thinks  just. 

Control  of  Board  of  Trade  over  trustees. 

SI.  1.  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  of  trustees,  and 
in  the  event  of  any  trustee  not  faithfully  performing  his  duties,  and  duly 
observing  all  the  requirements  imposed  on  him  by  statute,  rules  or  otherwise, 
with  respect  to  the  performance  of  his  duties,  or  in  the  event  of  any  complaint 
being  made  to  the  Board  by  any  creditor  in  regard  thereto,  the  Board  shall 
inquire  into  the  matter  and  take  such  action  thereon  as  may  be  deemed 
expedient. 

2.  The  Board  may  at  any  time  require  any  trustee  to  answer  any  inquiry 
made  by  them  in  relation  to  any  bankruptcy  in  which  the  trustee  is  engaged, 
and  may,  if  the  Board  think  fit,  apply  to  the  Court  to  examine  on  oath  the 
trustee  or  any  other  person  concerning  the  bankruptcy. 

3.  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books 
and  vouchers  of  the  trustee. 

Part  VI.    Constitution,  Procedure  and  Powers  of  Court. 

Jurisdiction. 
Jurisdiction  to  be  exercised  by  Higli  Court  and  county  courts. 

92.    1.  The  Courts  having  jurisdiction  in  bankruptcy  shall  be  the  High  Coiu-t  and 
the  county  courts. 
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2.  But  the  Lord  Chancellor  may  from  time  to  time,  by  order  under  his  band, 
exclude  any  county  court  from  having  jurisdiction  in  bankruptcy,  and  for 
the  purposes  of  bankruptcy  jurisdiction  may  attach  its  district  or  any  part 
thereof  to  the  High  Court,  or  to  any  other  county  court  or  courts,  and  may 
from  time  to  time  revoke  or  vary  any  order  so  made.  The  Lord  Chancellor 
may,  in  like  manner  and  subject  to  the  hke  conditions,  detach  the  district 
of  any  county  court  or  any  part  thereof  from  the  district  and  jurisdiction 
of  the  High  Court. 

3.  The  term  "district",  when  used  in  this  Act  with  reference  to  a  county  court, 
means  the  district  of  the  court  for  the  purposes  of  bankruptcy  jurisdiction. 

4.  A  county  court  which,  at  the  commencement  of  this  Act,  is  excluded  from 
having  bankruptcy  jurisdiction,  shall  continue  to  be  so  excluded  until  the 
Lord  Chancellor  otherwise  orders. 

5.  Periodical  sittings  for  the  transaction  of  bankruptcy  business  by  county 
courts  having  jurisdiction  in  bankruptcy  shall  be  holden  at  such  times 
and  at  such  intervals  as  the  Lord  Chancellor  shall  prescribe  for  each  such 
court. 

Consolidation  of  London  Bankruptcy  Court  with  Supreme  Court  ot  Judicature. 

93.  1.  From  and  after  the  commencement  of  this  Act  the  London  Bankruptcy 

Court  shall  be  united  and  consoUdated  with  and  form  part  of  the  Supreme 
Court  of  Judicature,  and  the  jurisdiction  of  the  London  Bankruptcy  Court 
shall  be  transferred  to  the  High  Court. 
2.  For  the  purposes  of  this  union,  consolidation,  and  transfer,  and  of  all 
matters  incidental  thereto  and  consequential  thereon,  the  Supreme  Court 
of  Judicature  Act,  1873,  as  amended  by  subsequent  Acts,  shall,  subject 
to  the  provisions  of  this  Act,  have  effect  as  if  the  union,  consolidation, 
and  transfer  had  been  effected  by  that  Act,  except  that  all  expressions 
referring  to  the  time  appointed  for  the  commencement  of  that  Act  shall 
be  construed  as  referring  to  the  commencement  of  this  Act,  and,  subject 
as  aforesaid,  this  Act  and  the  said  above-mentioned  Acts  shall  be  read  and 
construed  together. 

Transaction  of  banlcruptcy  business  by  special  judge  ot  Higli  Court. 

94.  1.  Subject  to  general  rules,  and  to  orders  of  transfer  made  under  the  authority 

of  the  Supreme  Court  of  Judicature  Act,  1873,  and  Acts  amending  it: 

a)  All  matters  pending  in  the  London  Bankruptcy  Court  at  the  commence- 
ment of  this  Act;  and 

b)  AH  matters  which  would  have  been  within  the  exclusive  jurisdiction  of 
the  London  Bankruptcy  Court,  if  this  Act  had  not  passed;  and 

c)  All  matters  in  respect  of  which  jurisdiction  is  given  to  the  High  Court 
by  this  Act,  shall  be  assigned  to  such  Division  of  the  High  Court  as  the 
Lord  Chancellor  may  from  time  to  time  direct. 

2.  All  such  matters  shall,  subject  as  aforesaid,  be  ordinarily  transacted  and 
disposed  of  by  or  under  the  direction  of  one  of  the  judges  of  the  High  Court,, 
and  the  Lord  Chancellor  shall  from  time  to  time  assign  a  judge  for  that 
purpose. 

3.  Provided  that  during  vacation,  or  during  the  iUness  of  the  judge  so  assigned, 
or  during  his  absence  or  for  any  other  reasonable  cause  such  matters,  or 
any  part  thereof,  may  be  transacted  and  disposed  of  by  or  under  the  direc- 
tions of  any  judge  of  the  High  Court  named  for  that  purpose  by  the  Lord 
Chancellor. 

4.  Subject  to  the  provisions  of  this  Act,  the  officers,  clerks,  and  subordinate 
persons  who  are,  at  the  commencement  of  this  Act,  attached  to  the  London 
Bankruptcy  Court,  and  their  successors,  shall  be  officers  of  the  Supreme' 
Court  of  Judicature,  and  shall  be  attached  to  the  High  Court. 

5.  Subject  to  general  rules,  all  bankruptcy  matters  shall  be  entitled,  "In 
bankruptcy". 

Petition,  wliere  to  be  presented. 

95.  1.  If  the  debtor  against  or  by  whom  a  bankruptcy  petition  is  presented  has; 

resided  or  carried  on  business  within  the  London  bankruptcy  district  as 
defined  by  this  Act  for  the  greater  part  of  the  six  months  immediately 
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preceding  the  presentation  of  the  petition,  or  for  a  longer  period  during 
those  six  months  than  in  the  district  of  any  court,  or  is  not  resident  in 
England,  or  if  the  petitioning  creditor  is  unable  to  ascertain  the  residence 
of  the  debtor,  the  petition  shall  be  presented  to  the  High  Court. 

2.  In  any  other  case  the  petition  shall  be  presented  to  the  county  court  for 
the  district  in  which  the  debtor  has  resided  or  carried  on  business  for  the 
longest  period  during  the  six  months  immediately  preceding  the  presentation 
of  the  petition. 

3,  Nothing  in  this  section  shall  invahdate  a  proceeding  by  reason  of  its  being 
taken  in  a  wrong  court. 

Definition  ot  the  London  Bankruptcy  District. 

96.  The  London  Bankruptcy  District  shall,  for  the  purposes  of  this  Act, 
comprise  the  city  of  London  and  the  Uberties  thereof,  and  all  such  parts  of  the 
metropolis  and  other  places  as  are  situated  within  the  district  of  any  county  court 
described  as  a  inetropolitan  county  court  in  the  list  contained  in  the  Third  Schedule. 

Transfer  ot  proceedings  from  court  to  court. 

97.  1.  Subject  to  the  provisions  of  this  Act,  every  court  having  original  jurisdiction 
in  bankruptcy  shall  have  jurisdiction  throughout  England. 

2.  Any  proceedings  in  bankruptcy  may  at  any  time,  and  at  any  stage  thereof, 
and  either  with  or  without  application  from  any  of  the  parties  thereto,  be 
transferred  by  any  prescribed  authority  and  in  the  prescribed  manner  from 
one  court  to  another  court,  or  may  by  the  like  authority  be  retained  in 
the  court  in  which  the  proceedings  were  commenced,  although  it  may  not 
be  the  court  in  which  the  proceedings  ought  to  have  been  commenced. 

3.  If  any  question  of  law  arises  in  any  bankruptcy  proceeding  in  a  county 
court  which  aU  the  parties  to  the  proceeding  desire,  or  which  one  of  them 
and  the  judge  of  the  county  court  may  desire,  to  have  determined  in  the 
first  instance  in  the  High  Court,  the  judge  shall  state  the  facts,  in  the  form 
of  a  special  case,  for  the  opinion  of  the  High  Court.  The  special  case  and 
the  proceedings,  or  such  of  them  as  may  be  required,  shall  be  transmitted 
to  the  High  Court  for  the  purposes  of  the  determination. 

Exercise  in  cliambers  of  High  Court  jurisdiction. 

98.  Subject  to  the  provisions  of  this  Act  and  to  general  rules  the  judge  of 
the  High  Court  exercising  jurisdiction  in  bankruptcy  may  exercise  in  chambers 
the  whole  or  any  part  of  his  jurisdiction. 

Jurisdiction  in  bankruptcy  of  registrar. 

99.  1.  The  registrars  in  bankruptcy  of  the  High  Court,  and  the  registrars  of  a 
county  court  having  jurisdiction  in  bankruptcy,  shall  have  the  powers  and 
jurisdiction  in  this  section  mentioned,  and  any  order  made  or  act  done 
by  such  registrars  in  the  exercise  of  the  said  powers  and  jurisdiction  shall 
be  deemed  the  order  or  act  of  the  Court. 

2.  Subject  to  general  rules  limiting  the  powers  conferred  by  this  section,  a 
registrar  shall  have  power: 

a)  To  hear  bankruptcy  petitions,  and  to  make  receiving  orders  and  ad- 
judications thereon; 

b)  To  hold  the  pubhc  examination  of  debtors; 

c)  To  grant  orders  of  discharge  where  the  appUcation  is  not  opposed; 

d)  To  approve  compositions  or  schemes  of  arrangement  when  they  are  not 
opposed; 

e)  To  make  interim  orders  in  any  case  of  urgency; 

f)  To  make  any  order  or  exercise  any  jurisdiction  which  by  any  rule  in 
that  behalf  is  prescribed  as  proper  to  be  made  or  exercised  in  chambers ; 

g)  To  hear  and  determine  any  unopposed  or  ex  parte  application; 

h)  To  summon  and  examine  any  person  known  or  suspected  to  have  in  his 
possession  effects  of  the  debtor  or  to  be  indebted  to  him,  or  capable 
of  giving  informat  on  respecting  the  debtor,  his  dealings  or  property. 

3.  The  registrars  in  bankruptcy  of  the  High  Court  shall  also  have  power 
to  grant  orders  of  discharge  and  certificates  of  removal  of  disqualifications, 
and  to  approve  compositions  and  schemes  of  arrangement. 

56* 


868  APPENDIX. 

4.  A  registrar  shall  not  have  power  to  commit  for  contempt  of  court. 

5,  The  Lord  Chancellor  may  from  time  to  time  by  order  direct  that  any  specified 
registrar  of  a  county  court  shall  have  and  exercise  all  the  powers  of  a 
bankruptcy  registrar  of  the  High  Court. 

Powers  of  coanty  court. 

100.  A  county  court  shall,  for  the  purposes  of  its  bankruptcy  jurisdiction, 
in  addition  to  the  ordinary  powers  of  the  Court,  have  all  the  powers  and  jurisdiction 
of  the  High  Court,  and  the  orders  of  the  Court  may  be  enforced  accordingly  in 
manner  prescribed. 

Board  of  Trade  to  make  payments  In  accordance  with  directions  of  Court. 

101.  Where  any  moneys  or  funds  have  been  received  by  an  official  receiver 
or  by  the  Board  of  Trade,  and  the  Court  makes  an  order  declaring  that  any  person 
is  entitled  to  such  moneys  or  funds  the  Board  of  Trade  shall  make  an  order  for 
the  payment  thereof  to  the  person  so  entitled  as  aforesaid. 

General  powers  of  bankruptcy  courts. 

102. 1.  Subject  to  the  provisions  of  this  Act,  every  court  having  jurisdiction  in 
bankruptcy  under  this  Act  shall  have  full  power  to  decide  all  questions  of  pri- 
orities, and  all  other  questions  whatsoever,  whether  of  law  or  fact,  which 
may  arise  in  any  case  of  bankruptcy  coming  within  the  cognizance  of  the 
Court,  or  which  the  Court  may  deem  it  expedient  or  necessary  to  decide 
for  the  purpose  of  doing  complete  justice  or  making  a  complete  distribution 
of  property  in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be  exercised 
by  the  county  court  for  the  purpose  of  adjudicating  upon  any  claim,  not 
arising  out  of  the  bankruptcy,  which  might  heretofore  have  been  enforced 
by  action  in  the  High  Court,  unless  all  parties  to  the  proceeding  consent 
thereto,  or  the  money,  money's  worth,  or  right  in  dispute  does  not  in  the 
opinion  of  the  judge  exceed  in  value  two  htmdred  pounds. 

2.  A  court  having  jurisdiction  in  bankruptcy  under  this  Act  shall  not  be 
subject  to  be  restrained  in  the  execution  of  its  powers  under  this  Act  by 
the  order  of  any  other  court,  nor  shall  any  appeal  lie  from  its  decisions, 
except  in  manner  directed  by  this  Act. 

3.  If  in  any  proceeding  in  bankruptcy  there  arises  any  question  of  fact  which 
either  of  the  parties  desire  to  be  tried  before  a  jury  instead  of  by  the  Court 
itself,  or  which  the  Court  thinks  ought  to  be  tried  by  a  jury,  the  Court  may 
if  it  thinks  fit  direct  the  trial  to  be  had  with  a  jury  and  the  trial  may  be 
had  accordingly,  in  the  High  Court  in  the  same  manner  as  if  it  were  the 
trial  of  an  issue  of  fact  in  an  action,  and  in  the  county  court  in  the  manner 
in  which  jury  trials  in  ordinary  cases  are  by  law  held  in  that  court. 

4.  Where  a  receiving  order  has  been  made  in  the  High  Court  under  this  Act, 
the  judge  by  whom  such  order  was  made  shall  have  power,  if  he  sees  fit, 
without  any  further  consent,  to  order  the  transfer  to  such  judge  of  any 
action  pending  in  any  other  division,  brought  or  continued  by  or  against 
the  bankrupt. 

5.  Where  default  is  made  by  a  trustee,  debtor,  or  other  person  in  obeying 
any  order  or  direction  given  by  the  Board  of  Trade  or  by  an  official  receiver 
or  any  other  officer  of  the  Board  of  Trade  under  any  power  conferred  by 
this  Act,  the  court  may,  on  the  apphcation  of  the  Board  of  Trade  or  an 
official  receiver  or  other  duly  authorised  person  order  such  defaulting  trustee, 
debtor,  or  person  to  comply  with  the  order  or  direction  so  given;  and  the 
court  may  also,  if  it  shall  think  fit,  upon  any  such  application  make  an 
immediate  order  for  the  committal  of  such  defaulting  trustee,  debtor,  or 
other  person;  provided  that, the  power  given  by  this  subseotion  shall  be 
deemed  to  be  in  addition  to  and  not  in  substitution  for  any  other  right 
or  remedy  in  respect  of  such  default. 

Judgment  Debtors. 
Judgment  debtor's  summons  to  be  bankruptcy  business. 

103. 1.  It  shall  be  lawful  for  the  Lord  Chancellor  by  order  to  direct  that  the  juris- 
diction and  powers  under  section  five  of  the  Debtors  Act,  1869,  now  vested 
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in  the  High  Court,  shall  be  assigned  to  and  exercised  by  the  judge  to  whom 
bankruptcy  business  is  assigned. 

2.  It  shall  be  lawful  also  for  the  Lord  Chancellor  in  like  manner  to  direct  that 
the  whole  or  any  part  of  the  said  jurisdiction  and  powers  shall  be  delegated 
to  and  exercised  by  the  bankruptcy  registrars  of  the  High  Court. 

3.  Any  order  made  under  this  section  may,  at  any  time,  in  like  manner,  be 
rescinded  or  varied. 

4.  Every  county  court  within  the  jurisdiction  ■  of  which  a  judgment  debtor 
is  or  resides  shall  have  jurisdiction  under  section  five  of  the  Debtors  Act, 
1869,  although  the  amount  of  the  judgment  debt  may  exceed  fifty  pounds. 

5.  Where,  under  section  five  of  thi?  Debtors  Act,  1869,  apphcation  is  made 
by  a  judgment  creditor  to  a  comt,  having  bankruptcy  jurisdiction,  for  the 
committal  of  a  judgment  debtor,  the  court  may,  if  it  thinks  fit,  decUne  to 
commit,  and  in  lieu  thereof,  with  the  consent  of  the  judgment  creditor, 
and  on  payment  by  him  of  the  prescribed  fee,  make  a  receiving  order  against 
the  debtor.  In  such  case  the  judgment  debtor  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  at  the  time  the  order  is  made. 

6.  General  rules  under  this  Act  may  be  made  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  Debtors  Act,  1869. 

Appeals. 

Appeals  in  bankruptcy. 

104. 1.  Every  court  having  jurisdiction  in  bajikruptcy  under  this  Act  may  review, 
rescind,  or  vary  any  order  made  by  it  under  its  bankruptcy  jurisdiction. 
2.  Orders  in  bankruptcy  matters  shall,  at  the  instance  of  any  person  aggrieved, 
be  subject  to  appeal  as  follows: 

a)  This  subsection  is  repealed  by  the  Bankruptcy  Appeals  (County  Courts)  Act 
1884  and  section  2  of  that  Act  is  substituted  therefor,  which  provides  or  follows.' 
"Section  one  hundred  and  four,  subsection  2  (a)  of  the  Bankruptcy  Act 
1883  is  hereby  repealed  and  instead  thereof  it  is  hereby  enacted  that 
an  appeal  shall  he  in  bankruptcy  matters,  at  the  instance  of  any  person 
aggrieved,  from  the  order  of  a  County  Court  to  a  Divisional  Court  of 
the  High  Court  of  Justice,  of  which  the  Judge  to  whom  bankruptcy  business 
shall  for  the  time  being  be  assigned  shall  for  the  purpose  of  hearing 
any  such  appeal  shall  be  a  member.  The  decision  of  such  Divisional 
Court  upon  any  such  appeal  shall  be  final  and  conclusive,  unless  in  any 
case  it  shall  seem  fit  to  the  said  Divisional  Court  or  to  the  Court  of 
Appeal  to  give  special  leave  to  appeal  therefrom  to  her  Majesty's  Court 
of  Appeal,  whose  decision  in  such  case  shall  be  final  and  conclusive"; 

b)  An  appeal  shall  he  from  the  order  of  the  High  Court  to  Her  Majesty's 
Court  of  Appeal; 

c)  An  appeal  shall,  with  the  leave  of  Her  Majesty's  Court  of  Appeal,  but 
not  otherwise,  he  from  the  order  of  that  Court  to  the  House  of  Lords; 

d)  No  appeal  shall  be  entertained  except  in  conformity  with  such  general 
rules  as  may  for  the  time  being  be  in  force  in  relation  to  the  appeal. 

Procedure. 

Discretionary  powers  of  the  Court. 

105. 1.  Subject  to  the  provisions  of  this  Act  and  to  general  rules,  the  costs  of  and 
incidental  to  any  proceeding  in  Court  under  this  Act  shall  be  in  the  discre- 
tion of  the  Court:  Provided  that  where  any  issue  is  tried  by  a  jury  the 
costs  shall  follow  the  event,  unless,  upon  apphcation  made  at  the  trial, 
for  good  cause  shown,  the  judge  before  whom  such  issue  is  tried  shall  other- 
wise order. 

2.  The  Court  may  at  any  time  adjourn  any  proceedings  before  it  upon  such 
terms,  if  any,  as  it  may  think  fit  to  impose. 

3.  The  Court  may  at  any  time  amend  any  written  process  or  proceeding  under 
this  Act  upon  such  terms,  if  any,  as  it  may  think  fit  to  impose. 

4.  Where  by  this  Act  or  by  general  rules,  the  time  for  doing  any  Act  or  thing 
is  limited,  the  Court  may  extend  the  time  either  before  or  after  the  expira- 
tion thereof,  upon  such  terms,  if  any,  as  the  Court  may  think  fit  to  impose. 
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5.  Subject  to  general  rules,  the  CJourt  may  in  any  matter  take  the  whole  or 
any  part  of  the  evidence  either  viva  voce,  or  by  interrogatories,  or  upon 
affidavit,  or  by  commission  abroad. 

6.  For  the  purpose  of  approving  a  composition  or  scheme  by  joint  debtors, 
the  Court  may,  if  it  thinks  fit,  and  on  the  report  of  the  official  receiver 
that  it  is  expedient  so  to  do,  dispense  with  the  pubhc  examination  of  one 
of  such  joint  debtors  if  he  is  unavoidably  prevented  from  attending  the 
examination  by  illness  or  absence  abroad. 

Consolidation  ol  petitions. 

106.  Where  two  or  more  bankruptcy  petitions  are  presented  against  the  same 
debtor  or  against  joint  debtors,  the  Court  may  consohdate  the  proceedings,  or  any 
of  them,  on  such  terms  as  the  Court  thinks  fit. 

Power  to  cliange  carriage  ot  proceedings. 

107.  Where  the  petitioner  does  not  proceed  with  due  diligence  on  his  petition, 
the  Court  may  substitute  as  petitioner  any  other  creditor  to  whom  the  debtor  may 
be  indebted  in  the  amount  required  by  this  Act  in  the  case  of  the  petitioning  creditor. 

Continuance  ot  proceedings  on  deatii  of  debtor. 

108.  If  a  debtor  by  or  against  whom  a  bankruptcy  petition  has  been  presented 
dies,  the  proceedings  in  the  matter  shall,  unless  the  Court  otherwise  orders,  be 
continued  as  it  he  where  alive. 

Pover  to  stay  proceedings. 

109.  The  Court  may  at  any  time,  for  sufficient  reason,  make  an  order  staying 
the  proceedings  under  a  bankruptcy  petition,  either  altogether  or  for  a  limited 
time,  on  such  terms  and  subject  to  such  conditions  as|the  Court  may  think 
just. 

Power  to  present  petition  against  one  partner. 

110.  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  a  bankruptcy 
petition  against  aU  the  partners  of  a  firm  may  present  a  petition  against  any  one 
or  more  partners  of  the  firm  without  including  the  others. 

Power  to  dismiss  petition  against  some  respondents  only. 

111.  Where  there  are  more  respondents  than  one  to  a  petition  the  Court  may 
dismiss  the  petition  as  to  one  or  more  of  them,  without  prejudice  to  the  effect  of 
the  petition  as  against  the  othra?  or  others  of  them. 

Property  of  partners  to  be  vested  in  same  trustee. 

112.  Where  a  receiving  order  has  been  made  on  a  bankruptcy  petition  against 
or  by  one  member  of  a  partnership,  any  other  bankruptcy  petition  against  or  by 
&  member  of  the  same  partnership  shall  be  filed  in  or  transferred  to  the  Court  in 
Tvhich  the  first  mentioned  petition  is  in  course  of  prosecution,  and,  unless  the  Court 
otherwise  directs,  the  same  trustee  or  receiver  shall  be  appointed  as  may  have  been 
appointed  in  respect  of  the  property  of  the  first  mentioned  member  of  the  partnership, 
and  the  Court  may  give  such  directions  for  consolidating  the  proceedings  under  the 
petitions  as  it  thinks  just. 

Actions  by  trustee  and  bankrupt's  partners. 

113.  Where  a  member  of  a  partnership  is  adjudged  bankrupt,  the  Court  may 
authorise  the  trustee  to  commence  and  prosecute  any  action  in  the  names  of  the 
trustee  and  of  the  bankrupt's  partner ;  and  any  release  by  such  partner  of  the  debt 
or  demand  to  which  the  action  relates  shall  be  void;  but  notice  of  the  apphcation 
for  authority  to  commence  the  action  shall  be  given  to  him,  and  he  may  show 
<3ause  against  it,  and  on  his  application  the  Court  may,  if  it  thinks  fit,  direct  that 
he  shall  receive  his  proper  share  of  the  proceeds  of  the  action,  and  if  he  does  not 
claim  any  benefit  therefrom  he  shall  be  indemnified  against  costs  in  respect  thereof 
as  the  Court  directs. 

Actions  on  joint  contracts. 

114.  Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract  jointly 
with  any  person  or  persons,  such  person  or  persons  may  sue  or  be  sued  in  respect 
of  the  contract  without  the  joinder  of  the  bankrupt. 
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Proceedings  in  partnership  name. 

115.  Any  two  or  more  persons,  being  partners,  or  any  person  carrying  on 
business  under  a  partnership  name,  may  take  proceedings  or  be  proceeded  against 
under  this  Act  in  the  name  of  the  firm,  but  in  such  case  the  Court  may,  on  applica- 
tion by  any  person  interested,  order  the  names  of  the  persons  who  are  partners 
in  such  firm  or  the  name  of  such  person  to  be  disclosed  in  such  manner,  and  verified 
on  oath,  or  otherwise  as  the  Court  may  direct. 

Officers. 
Disabilities  of  officers. 

116. 1.  No  registrar  or  other  officer  attached  to  any  court  having  jurisdiction  in 
bankruptcy  shall,  during  his  continuance  in  office,  be  capable  of  being 
elected  or  sitting  as  a  member  of  the  House  of  Commons. 
2.  No  registrar  or  official  receiver  or  other  officer  attached  to  any  such  court 
shall,  during  his  continuance  in  office,  either  directly  or  indirectly,  by 
himself,  his  clerk,  or  partner,  act  as  solicitor  in  any  proceeding  in  bankruptcy 
or  in  any  prosecution  of  a  debtor  by  order  of  the  Court,  and  if  he  does  so 
act  he  shall  be  liable  to  be  dismissed  from  office. 

Provided  that  nothing  in  this  section  shall  affect  the  right  of  any  regis- 
trar or  officer  appointed  before  the  passing  of  this  Act  to  act  as  solicitor 
by  himself,  his  clerk,  or  partner  to  the  extent  permitted  by  section  sixty- 
nine  of  the  Bankruptcy  Act,  1869. 

Orders  and  Warrants  of  Court. 
Enforcement  of  orders  of  courts  tlirougliout  the  United  Kingdom. 

117.  Any  order  made  by  a  court  having  jurisdiction  in  bankruptcy  in  Eng- 
land under  this  Act  shall  be  enforced  in  Scotland  and  Ireland  in  the  courts  having 
jurisdiction  in  bankruptcy  in  those  parts  of  the  United  Kingdom  respectively,  in 
the  same  manner  in  all  respects  as  if  the  order  had  been  made  by  the  Court  hereby 
required  to  enforce  it;  and  in  like  manner  any  order  ma/de  by  a  court  having  juris- 
diction in  bankruptcy  in  Scotland  shall  be  enforced  in  England  and  Ireland,  and 
any  order  made  by  a  court  having  jurisdiction  in  bankruptcy  in  Ireland  shall  be 
enforced  in  England  and  Scotland  by  the  courts  respectively  having  jurisdiction 
in  bankruptcy  in  the  part  of  the  United  Kingdom  where  the  orders  may  require 
to  be  enforced,  and  in  the  same  manner  in  aU  respects  as  if  the  order  had  been  made 
by  the  Court  required  to  enforce  it  in  a  case  of  bankruptcy  within  its  own  jurisdiction. 

Courts  to  be  auxiliary  to  each  other. 

118.  The  High  Court,  the  county  courts,  the  courts  having  jurisdiction  in 
bankruptcy  in  Scotland  and  Ireland,  and  every  British  court  elsewhere  having 
jurisdiction  in  bankruptcy  or  insolvency,  and  the  officers  of  those  courts  respectively, 
shall  severally  act  in  aid  of  and  be  auxiliary  to  each  other  in  all  matters  of  bank- 
ruptcy, and  an  order  of  the  court  seeking  aid,  with  a  request  to  another  of  the 
said  courts,  shall,  be  deemed  sufficient  to  enable  the  latter  court  to  exercise,  in 
regard  to  the  matters  directed  by  the  order,  such  jurisdiction  as  either  the  court 
which  made  the  request,  or  the  court  to  which  the  request  is  made,  could  exercise 
in  regard  to  similar  matters  within  their  respective  jurisdictions. 

Warrants  of  Bankruptcy  Courts. 

119.  1.  Any  warrant  of  a  court  having  jurisdiction  in  bankruptcy  in  England  may 
be  enforced  in  Scotland,  Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and 
elsewhere  in  Her  Majesty's  dominions,  in  the  same  manner  and  subject 
to  the  same  privileges  in  and  subject  to  which  a  warrant  issued  by  any 
justice  of  the  peace  against  a  person  for  an  indictable  offence  against  the 
laws  of  England  may  be  executed  in  those  parts  of  Her  Majesty's  dominions 
respectively  in  pursuance  of  the  Acts  of  Parliament  in  that  behalf. 
2.  A  search  warrant  issued  by  a  court  having  jurisdiction  in  bankruptcy  for 
the  discovery  of  any  property  of  a  debtor  may  be  executed  in  manner 
prescribed  or  in  the  same  manner  and  subject  to  the  same  privileges  in 
and  subject  to  which  a  search  warrant  for  property  supposed  to  be  stolen 
may  be  executed  according  to  law. 
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Commitment  to  prison. 

120,  Where  the  Court  commits  any  person  to  prison,  the  commitment  may 
be  to  such  convenient  prison  as  the  Court  thinks  expedient,  and  if  the  gaoler  of 
any  prison  refuses  to  receive  any  prisoner  so  committed  he  shall  be  liable  for  every 
Buch  refusal  to  a  fine  not  exceeding  one  hundred  pounds. 

Part  VII.    Small  Bankruptcies. 

Summary  administration  In  small  cases. 

121.  When  a  petition  is  presented  by  or  against  a  debtor,  if  the  Court  is 
satisfied  by  affidavit  or  otherwise,  or  the  official  receiver  reports  to  the  Court  that 
the  property  of  the  debtor  is  not  hkely  to  exceed  in  value  three  hundred  pounds, 
the  Court  may  make  an  order  that  the  debtor's  estate  be  administered  in  a  summary 
maimer,  and  thereupon  the  provisions  of  this  Act  shall  be  subject  to  the  following 
modifications : 

1.  If  the  debtor  is  adjudged  bankrupt  the  official  receiver  shall  be  the  trustee 
in  the  bankruptcy. 

2.  There  shah  be  no  committee  of  inspection,  but  the  official  receiver  may 
do  with  the  permission  of  the  Board  of  Trade  all  things  which  may  be  done 
by  the  trustee  with  the  permission  of  the  committee  of  inspection. 

3.  Such  other  modifications  may  be  made  in  the  provisions  of  this  Act  as 
may  be  prescribed  by  general  rules  with  the  view  of  saving  expense  and^ 
simplifying  procedure;  but  nothing  in  this  section  shall  permit  the  modi- 
fication of  the  provisions  of  this  Act  relating  to  the  examination  or  discharge 
of  the  debtor. 

Provided  that  the  creditors  at  any  time,  by  special  resolution,  resolve 
that  some  person  other  than  the  official  receiver  be  appointed  trustee  in  the 
bankruptcy,  and  thereupon  the  bankruptcy  shall  proceed  as  if  an  order  for' 
summary  administration  had  not  been  made. 

Power  lor  eounty  court  to  malie  administration  order  instead  ol  order  for  payment  by  instal- 
ments. 

122. 1.  Where  a  judgment  has  been  obtained  in  a  county  court  and  the  debtor 
is  unable  to  pay  the  amount  forthwith,  and  alleges  that  his  whole  indebtedness 
amounts  to  a  sum  not  exceeding  fifty  pounds,  inclusive  of  the  debt  for  which 
the  judgment  is  obtained,  the  county  court  may  make  an  order  providing 
for  the  administration  of  his  estate,  and  for  the  payment  of  his  debts  by 
instalments  or  otherwise,  and  either  in  full  or  to  such  extent  as  to  the 
county  court  under  the  circumstances  of  the  case  appears  practicable,  and 
subject  to  any  conditions  as  to  his  future  earnings  or  income  which  the 
court  may  think  just. 

2.  The  order  shall  not  be  invaUd  by  reason  only  that  the  total  amount  of  the 
debts  is  found  at  any  time  to  exceed  fifty  pounds,  but  in  such  case  the 
county  court  may,  if  it  thinks  fit,  set  aside  the  order. 

3.  Where,  in  the  opinion  of  the  county  court  in  which  the  judgment  is  obtained, 
it  would  be  inconvenient  that  that  court  should  administer  the  estate,  it 
shall  cause  a  certificate  of  the  judgment  to  be  forwarded  to  the  coimty 
court  in  the  district  of  which  the  debtor  or  the  majority  of  the  creditors 
resides  or  reside,  and  thereupon  the  latter  county  court  shall  have  all  the 
powers  which  it  would  have  under  this  section,  had  the  judgment  been 
obtained  in  it. 

4.  Where  it  appears  to  the  registrar  of  the  county  court  that  property  of  the 
debtor  exceeds  in  value  ten  pounds,  he  shall,  at  the  request  of  any  creditor, 
and  without  fee,  issue  execution  against  the  debtor's  goods,  but  the  house- 
hold goods,  wearing  apparel,  and  bedding  of  the  debtor  or  his  family,  and 
the  tools  and  implements  of  his  trade  to  the  value  in  the  aggregate  of  twenty 
pounds,  shall  to  that  extent  be  protected  from  seizure. 

5.  When  the  order  is  made  no  creditor  shall  have  any  remedy  against  the  person 
or  property  of  the  debtor  in  respect  of  any  debt  which  the  debtor  has  notified 
to  a  county  court,  except  with  the  leave  of  that  county  court,  and  on  such 
terms  as  that  court  may  impose;  and  any  county  court  or  inferior  court 
in  which  proceedings  are  pending  against  the  debtor  in  respect  of  any  such 
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debt  shall,  on  receiving  notice  of  the  order,  stay  the  proceedings,  but  may 
allow  costs  already  incurred  by  the  creditor,  and  such  costs  may,  on  appli- 
cation, be  added  to  the  debt  notified. 

6.  If  the  debtor  makes  default  in  payment  of  any  instalment  payable  in 
pursuance  of  any  order  under  this  section,  he  shall,  unless  the  contrary 
is  proved,  be  deemed  to  have  had  since  the  date  of  the  order  the  means  to 
pay  the  sum  in  respect  of  which  he  has  made  default  and  to  have  refused 
or  neglected  to  pay  the  same. 

7.  The  order  shall  be  carried  into  effect  in  such  manner  as  may  be  prescribed 
by  general  rules. 

8.  Money  paid  into  court  under  the  order  shall  be  appropriated  first  in  satisfac- 
tion of  the  costs  of  the  plaintiff  in  the  action,  next  in  satisfaction  of  the 
costs  of  administration  (which  shall  not  exceed  two  shillings  in  the  pound 
on  the  total  amount  of  the  debts)  and  then  in  liquidation  of  debts  in  accor- 
dance with  the  order. 

9.  Notice  of  the  order  shall  be  sent  to  the  registrar  of  county  court  judgments, 
and  be  posted  in  the  office  of  the  county  court  of  the  district  in  which  the 
debtor  resides,  and  sent  to  every  creditor  notified  by  the  debtor,  or  who 
has  proved. 

10.  Any  creditor  of  the  debtor,  on  proof  of  his  debt  before  the  registrar,  shall 
be  entitled  to  be  scheduled  as  a  creditor  of  the  debtor  for  the  amount  of 
his  proof. 

11.  Any  creditor  may  in  the  prescribed  manner  object  to  any  debt  scheduled, 
or  to  the  manner  in  which  payment  is  directed  to  be  made  by  instalments. 

12.  Any  person  who  after  the  date  of  the  order  becomes  a  creditor  of  the  debtor, 
shall,  on  proof  of  his  debt  before  the  registrar,  be  scheduled  as  a  creditor 
of  the  debtor  for  the  amount  of  his  proof,  but  shall  not  be  entitled  to  any 
dividend  under  the  order  until  those  creditors  who  are  scheduled  as  having 
been  creditors  before  the  date  of  the  order  have  been  paid  to  the  extent 
provided  by  the  order. 

13.  When  the  amount  received  under  the  order  is  sufficient  to  pay  each  creditor 
scheduled  to  the  extent  thereby  provided,  and  the  costs  of  the  plaintiff 
and  of  the  administration,  the  order  shall  be  superseded,  and  the  debtor 
shall  be  discharged  from'  his  debts  to  the  scheduled  creditors. 

14.  In  computing  the  salary  of  a  registrar  under  the  County  Courts  Act  every 
creditor  scheduled,  not  beihg  a  judgment  creditor,  shall  count  as  a  plaint. 

Part  VI 11.    Supplemental  Provisions. 
Application  of  Act. 

Exclusion  of  partnerships  and  companies. 

123.  A  receiving  order  shall  not  be  made  against  any  corporation,  or  against 
any  partnership  or  association,  or  company  registered  under  the  Companies  Act,  1862. 

Privilege  of  Parliament. 

124.  If  a  person  having  privilege  of  Parhament  commits  an  act  of  bankruptcy, 
he  may  be  dealt  with  under  this  Act  in  Uke  manner  as  if  he  had  not  such  privilege. 

Administration  in  banlcruptcy  of  estate  of  person  dying  Insolvent. 

125. 1.  Any  creditor  of  a  deceased  debtor  whose  debt  would  have  been  sufficient 
to  support  a  bankruptcy  petition  against  such  debtor,  had  he  been  alive, 
may  present  to  the  court  a  petition  in  the  prescribed  form  praying  for  an 
order  for  the  administration  of  the  estate  of  the  deceased  debtor,  according 
to  the  Law  of  Bankruptcy. 

2.  Upon  the  prescribed  notice  being  given  to  the  legal  personal  representative 
of  the  deceased  debtor,  the  court  may,  in  the  prescribed  manner,  upon 
proof  of  the  petitioner's  debt,  unless  the  court  is  satisfied  that  there  is  a 
reasonable  probabiUty  that  the  estate  will  be  sufficient  for  the  payment 
of  the  debts  owing  by  the  deceased,  make  an  order  for  the  administration 
in  bankruptcy  of  the  deceased  debtor's  estate,  or  may  upon  cause  shown 
dismiss  such  petition  with  or  without  costs. 

3.  {This  subsection  is  repealed  by  s.  21  of  the  Bankruptcy  Act  1890.) 
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4.  A  petition  for  administration  under  this  section  shall  not  be  presented  to 
the  court  after  proceedings  have  been  commenced  in  any  court  of  justice 
for  the  administration  of  the  deceased  debtor's  estate,  but  that  court  may 
on  proof  that  the  estate  is  insufficient  to  pay  its  debts,  transfer  the  pro- 
ceedings to  the  court  exercising  jurisdiction  in  bankruptcy,  and  thereupon 
such  last-mentioned  court  may,  in  the  prescribed  manner,  make  an  order 
for  the  administration  of  the  estate  of  the  deceased  debtor,  and  the  like 
consequences  shall  ensue  as  under  an  administration  order  made  on  the 
petition  of  a  creditor. 

5.  Upon  an  order  being  made  for  the  administration  of  a  deceased  debtor's 
estate,  the  property  of  the  debtor  shall  vest  in  the  official  receiver  of  the 
court,  as  trustee  thereof,  and  he  shall  forthwith  proceed  to  realise  and 
distribute  the  same  in  accordance  with  the  provisions  of  this  Act. 

6.  With  the  modifications  herein-after  mentioned,  all  the  provisions  of  Part  III. 
of  this  Act,  relating  to  the  administration  of  the  property  of  a  bankrupt, 
shall,  so  far  as  the  same  are  applicable,  apply  to  the  case  of  an  administration 
order  under  this  section  in  Uke  manner  as  to  an  order  of  adjudication  under 
this  Act. 

7.  In  the  administration  of  the  property  of  the  deceased  debtor  under  an 
order  of  administration,  the  official  receiver  shall  have  regard  to  any  claim 
by  the  legal  personal  representative  of  the  deceased  debtor  to  payment 
of  the  proper  funeral  and  testamentary  expenses  incurred  by  him  in  and 
about  the  debtor's  estate,  and  such  claims  shall  be  deemed  a  preferential 
debt  under  the  order,  and  be  payable  in  fuU,  out  of  the  debtor's  estate,  in 
priority  to  all  other  debts. 

8.  If,  on  the  administration  of  a  deceased  debtor's  estate,  any  surplus  remains 
in  the  hands  of  the  official  receiver,  after  payment  in  fuU  of  all  the  debts 
due  from  the  debtor,  together  with  the  costs  of  the  administration  and 
interest  as  provided  by  this  Act  in  case  of  bankruptcy,  such  surplus  shall 
be  paid  over  to  the  legal  personal  representative  of  the  deceased  debtor's 
estate,  or  dealt  with  in  such  other  manner  as  may  be  prescribed. 

9.  Notice  to  the  legal  personal  representative  of  a  deceased  debtor  of  the 
presentation  by  a  creditor  of  a  petition  under  this  section  shall,  in  the 
event  of  an  order  for  administration  being  made  thereon,  be  deemed  to  be 
equivalent  to  notice  of  an  act  of  bankruptcy,  and  after  such  notice  no 
payment  or  transfer  of  property  made  by  the  legal  personal  representative 
shall  operate  as  a  discharge  to  him  as  between  himself  and  the  official 
receiver;  save  as  aforesaid  nothing  in  this  section  shall  invahdate  any 
payment  made  or  any  act  or  thing  done  in  good  faith  by  the  legal  personal 
representative  before  the  date  of  the  order  for  administration. 

10.  Unless  the  context  otherwise  requires,  "court",  in  this  section,  means  the 
court  within  the  jurisdiction  of  which  the  debtor  resided  or  carried  on 
business  for  the  greater  part  of  the  six  months  immediately  prior  to  his 
decease;  "creditor"  means  one  or  more  creditors  qualified  to  present  a 
bankruptcy  petition,  as  in  this  Act  provided. 

11.  Greneral  rules,  for  carrying  into  effect  the  provisions  of  this  section,  may 
be  made  in  the  same  manner  and  to  the  Uke  effect  and  extent  as  in  bankruptcy. 

Saving  as  to  debts  contracted  before  Act  of  1861. 

126.  No  person,  not  being  a  trader  within  the  meaning  of  the  Bankruptcy 
Act,  1861,  shall  be  adjudged  bankrupt  in  respect  of  a  debt  contracted  before  the 
passing  of  that  Act. 

General  Rules. 

Power  to  make  general  rules. 

127.  1.  The  Lord  Chancellor  may  from  time  to  time,  with  the  concurrence  of  the 
President  of  the  Board  of  Trade,  make,  revoke,  and  alter  general  rules 
for  carrying  into  effect  the  objects  of  this  Act. 
2.  All  general  rules  made  under  the  foregoing  provisions  of  this  section  shall 
be  laid  before  Parliament  within  three  weeks  after  they  are  made  if  Parha- 
ment  is  then  sitting,  and  if_Parhament  is  not  then  sitting,  within  three 
weeks  after  the  beginning  of  the  then  next  session  of  ParUament,  and  shall 
be  judicially  noticed,  and  shall  have  effect  as  if  enacted  by  this  Act. 
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3.  (Subsection  3  is  repealed  by  61  d:  62  Vict.  c.  22.) 

4.  Provided  always,  that  the  said  general  rules,  so  made,  revoked,  or  altered, 
shaU  not  extend  the  jurisdiction  of  the  court. 

5.  After  the  commencement  of  this  Act  no  general  rule  under  the  provisions 
of  this  section  shall  come  into  operation  until  the  expiration  of  one  month 
after  the  same  has  been  made  and  issued. 

Fees,  Salaries,  Expenditure,  and  Returns. 

Fees  and  remuneration. 

128. 1.  The  Lord  Chancellor  may,  with  the  sanction  of  the  Treasury,  from  time 
to  time  prescribe  a  scale  of  fees  and  percentages  to  be  charged  for  or  in 
respect  of  proceedings  under  this  Act;  and  the  Treasury  shall  direct  by 
whom  and  in  what  maimer  the  same  are  to  be  collected,  accounted  for, 
and  to  what  account  they  shall  be  paid.  The  Board  of  Trade,  with  the 
concurrence  of  the  Treasury,  shall  direct  whether  any  and  what  remuneration 
is  to  be  allowed  to  any  officer  of,  or  person  attached  to,  the  Board  of  Trade, 
performing  any  duties  under  this  Act,  and  may  from  time  to  time  vary, 
increase,  or  diminish  such  remuneration  as  they  may  see  fit. 
2.  (This  svbsection  is  repealed  by  61  db  62  c.  22.) 

Judicial  salaries,  &c. 

129. 1.  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  person  (other 
than  an  officer  of  the  Board  of  Trade)  performing  any  duties  under  this 
Act,  and  may  from  time  to  time  vary,  increase,  or  diminish  such  remunera- 
tion as  he  may  think  fit. 
2.  (This  svbsection  is  repealed  by  61  <k  62  Vict.  c.  22.) 

Annual  accounts  of  receipts  and  expenditure  in  respect  of  banlcruptcy  proceedings. 

130.  1.  The  Treasury  shall  annually  cause  to  be  prepared  and  laid  before  both 
Houses  of  Parhament  an  account  for  the  year  ending  with  the  thirty-first 
day  of  March,  showing  the  receipts  and  expenditure  during  that  year  in 
respect  of  bankruptcy  proceedings,  whether  commenced  under  this  or 
any  previous  Act,  and  the  provisions  of  section  twenty-eight  of  the  Supreme 
Court  of  Judicature  Act,  1875,  shall  apply  to  the  account  as  if  the  account 
had  been  required  by  that  section. 
2.  The  accounts  of  the  Board  of  Trade,  under  this  Act,  shall  be  "audited  in 
such  manner  as  the  Treasury  from  time  to  time  direct,  and,  for  the  purpose 
of  the  account  to  be  laid  before  Parliament,  the  Board  of  Trade  shall  make 
such  returns,  and  give  such  information  as  the  Treasury  may  from  time 
to  time  direct. 

Returns  by  banl^ruptcy  officers. 

131.  The  registrars  and  other  officers  of  the  courts  acting  in  bankruptcy 
shall  make  to  the  Board  of  Trade  such  returns  of  the  business  of  their  respective 
courts  and  offices,  at  such  times  and  in  such  manner  and  form  as  may  be  prescribed, 
and  from  such  returns  the  Board  of  Trade  shall  cause  books  to  be  prepared  which 
shall,  under  the  regulations  of  the  Board,  be  open  for  public  information  and 
searches. 

The  Board  of  Trade  shaU  also  cause  a  general  annual  report  of  all  matters, 
judicial  and  financial,  within  this  Act,  to  be  prepared  and  laid  before  both  Houses 
of  Parhament. 

Evidence. 

Gazette  to  be  evidence. 

132.  1.  A  copy  of  the  London  Gazette  containing  any  notice  inserted  therein  in 

pursuance  of  this  Act  shall  be  evidence  of  the  facts  stated  in  the  notice. 
2.  The  production  of  a  copy  of  the  London  Gazette  containing  any  notice 

of  a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt,  shall  be 

conclusive  evidence  in  aU  legal  proceedings  of  the  order  having  been  duly 

made,  and  of  its  date. 
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Evidence  of  proceedings  at  meetings  of  creditors. 

133. 1.  A  minute  of  proceedings  at  a  meeting  of  creditors  under  this  Act,  signed 
at  the  same  or  the  next  ensuing  meeting,  by  a  person  describing  himself 
as,  or  appearing  to  be,  chairman  of  the  meeting  at  which  the  minute  is  signed, 
shall  be  received  in  evidence  without  further  proof. 
2.  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect  of  the 
proceedings  whereof  a  minute  has  been  so  signed  shall  be  deemed  to  have 
been  duly  convened  and  held,  and  all  resolutions  passed  or  proceeding* 
had  thereat  to  have  been  duly  passed  or  had. 

Evidence  of  proceedings  in  banlcruptey. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any  order  or  certificate 
or  copy  of  an  order  or  certificate  made  by  any  Court  having  jurisdiction  in  bank- 
ruptcy, any  instrument  or  copy  of  an  instrument,  affidavit,  or  document  made 
or  used  in  the  course  of  any  bankruptcy  proceedings,  or  other  proceedings  had 
under  this  Act,  shall,  if  it  appears  to  be  sealed  with  the  seal  of  any  CJourt  having 
jurisdiction  in  bankruptcy,  or  purports  to  be  signed  by  any  judge  thereof,  or  is 
certified  as  a  true  copy  by  any  registrar  thereof,  be  receivable  in  evidence  in  all 
legal  proceedings  whatever. 

Swearing  of  affidavits. 

135.  Subject  to  general  rules,  any  affidavit  to  be  used  in  a  bankruptcy  court 
may  be  sworn  before  any  person  authorised  to  administer  oaths  in  the  High  Court, 
or  in  the  Court  of  Chancery  of  the  county  palatine  of  Lancaster,  or  before  any 
registrar  of  a  bankruptcy  court,  or  before  any  officer  of  a  bankruptcy  court  authorised 
in  writing  on  that  behalf  by  the  judge  of  the  Court,  or,  in  the  case  of  a  person 
residing  in  Scotland  or  in  Ireland,  before  a  judge  ordinary,  magistrate,  or  justice 
of  the  peace,  or,  in  the  case  of  a  person  who  is  out  of  the  Kingdom  of  Great  Britain 
and  Ireland,  before  a  magistrate  or  justice  of  the  peace  or  other  person  qualified 
to  administer  oaths  in  the  country  where  he  resides  (he  being  certified  to  be  a  ma- 
gistrate or  justice  of  the  peace,  or  quaUfied  as  aforesaid  by  a  British  minister  or 
British  consul,  or  by  a  notary  public). 

Deatli  of  witness. 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a  witness  whose 
evidence  has  been  received  by  any  Court  in  any  proceeding  under  this  Act,  the 
deposition  of  the  person  so  deceased,  piurporting  to  be  sealed  with  the  seal  of  the 
Court,  or  a  copy  thereof  purporting  to  be  so  sealed,  shall  be  admitted  as  evidence 
of  the  matters  therein  deposed  to. 

Bankruptcy  Courts  to  liave  seals. 

137.  Every  Court  having  jurisdiction  in  bankruptcy  under  this  Act  shall 
have  a  seal  describing  the  Court  in  such  manner  as  may  be  directed  by  order  of 
the  Lord  Chancellor,  and  judicial  notice  shall  be  taken  of  the  seal,  and  of  the 
signature  of  the  judge  or  registrar  of  any  such  Court,  in  all  legal  proceedings. 

Certificate  of  appointment  of  trustee. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person  has  been  appointed 
trustee  under  this  Act,  shall  be  conclusive  evidence  of  his  appointment. 

Appeal  from  Board  of  Trade  to  Higli  Court. 

139.  Where  by  this  Act  an  appeal  to  the  High  Court  is  given  against  any 
decision  of  the  Board  of  Trade,  or  of  the  official  receiver,  the  appeal  shall  be  brought 
within  twenty-one  days  from  the  time  when  the  decision  appealed  against  is  pro- 
nounced or  made. 

Proceedings  of  Board  of  Trade. 

140. 1.  All  documents  purporting  to  be  orders  or  certificates  made  or  issued  by 
the  Board  of  Trade,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person 
authorised  in  that  behalf  by  the  President  of  the  Board,  shall  be  received 
in  evidence,  and  deemed  to  be  such  orders  or  certificates  without  further 
proof  unless  the  contrary  is  shown. 
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2.  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the 
Board  of  Trade  shall  be  conclusive  evidence  of  the  fact  so  certified. 

Time. 

Computation  ot  time. 

141. 1.  Where  by  this  Act  any  limited  time  from  or  after  any  date  or  event  is 
appointed  or  allowed  for  the  doing  of  any  act  or  the  taking  of  any  proceeding, 
then  in  the  computation  of  that  limited  time  the  same  shall  be  taken  as 
exclusive  of  the  day  of  that  date  or  of  the  happening  of  that  event,  and 
as  commencing  at  the  beginning  of  the  next  following  day;  and  the  act  or 
proceeding  shall  be  done  or  taken  at  latest  on  the  last  day  of  that  limited 
time  as  so  computed,  unless  the  last  day  is  a  Sunday,  Christmas  Day,  Good 
Friday,  or  Monday  or  Tuesday  in  Easter  Week,  or  a  day  appointed  for 
public  fast,  humihation,  or  thanksgiving,  or  a  day  on  which  the  Court  does 
not  sit,  in  which  case  any  act  or  proceeding  shall  be  considered  as  done  or 
taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  afterwards,  which 
shall  not  be  one  of  the  days  in  this  section  specified. 
2.  Where  by  this  Act  any  act  or  proceeding  is  directed  to  be  done  or  taken 
on  a  certain  day,  then  if  that  day  happens  to  be  one  of  the  days  in  this 
section  specified,  the  act  or  proceeding  shall  be  considered  as  done  or  taken 
in  due  time  if  it  is  done  or  taken  on  the  next  day  afterwards,  which  shall 
not  be  one  of  the  days  in  this  section  specified. 

Notices. 

Service  of  notices. 

142.  All  notices  and  other  documents  for  the  service  of  which  no  special  mode 
is  directed  may  be  sent  by  prepaid  post  letter  to  the  last  known  address  of  the 
person  to  be  served  therewith. 

Formal  Defects. 

Formal  delect  not  to  invalidate  proceedings. 

143.  1.  No  proceeding  in  bankruptcy  shall  be  invaUdated  by  any  formal  defect 
or  by  any  irregularity,  unless  the  court  before  which  an  objection  is  made 
to  the  proceeding  is  of  opinion  that  substantial  injustice  has  been  caused 
by  the  defect  or  irregularity,  and  that  the  injustice  cannot  be  remedied  by 
any  order  of  that  court. 
2.  No  defect  or  irregularity  in  the  appointment  or  election  of  a  receiver,  trustee, 
or  member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by  him 
in  good  faith. 

Stamp  Duty. 
Exemption  ot  deeds,  &c.  from  stamp  duty. 

144.  Every  deed,  conveyance,  assignment,  surrender,  admission,  or  other 
assurance  relating  solely  to  freehold,  leasehold,  copyhold,  or  customary  property, 
■or  to  any  mortgage,  charge,  or  other  incumbrance  on,  or  any  estate,  right,  or 
interest  in  any  real  or  personal  property  which  is  part  of  the  estate  of  any  bank- 
rupt, and  which,  after  the  execution  of  the  deed,  conveyance,  assignment,  surrender, 
admission,  or  other  assurance,  either  at  law  or  in  equity,  is  or  remains  the  estate 
•of  the  bankrupt  or  of  the  trustee  under  the  bankruptcy,  and  every  power  of 
attorney,  proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  other  instrument 
or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to  any  proceeding 
under  any  bankruptcy,  shall  be  exempt  from  stamp  duty,  except  in  respect  of 
fees  under  this  Act. 

Executions. 

Sales  under  executions  to  be  public. 

145.  Where  the  sheriff  sells  the  goods  of  a  debtor  under  an  execution  for  a 
sum  exceeding  twenty  pounds  (including  legal  incidental  expenses),  the  sale  shall, 
unless  the  court  from  which  the  process  issued  otherwise  orders,  be  made  by  public 
auction,  and  not  by  bill  of  sale  or  private  contract,  and  shaU  be  publicly  advertised 
by  the  sheriff  on  and  during  three  days  next  preceding  the  day  of  sale. 
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Writ  ot  elegit  not  to  extend  to  goods. 

146. 1.  The  sheriff  shall  not  under  a  writ  of  elegit  dehver  the  goods  of  a  debtor 
nor  shall  a  writ  of  elegit  extend  to  goods. 
2.  (This  subsection  repealed  by  the  Statute  Law  Revision  Act  1898.) 

Bankrupt  Trustee. 

Application  of  Trustee  Aet  to  bankruptcy  of  trustee. 

147.  {This  section  is  repealed  by  ss.  25  <fc  51  of  the  Tmstee  Act  1893.) 

Corporations,  &c. 

Acting  of  corporations,  partners,  &c. 

148.  For  all  or  any  of  the  purposes  of  this  Act  a  corporation  may  act  by 
any  of  its  officers  authorised  in  that  behaM  under  the  seal  of  the  corporation,  a 
firm  may  act  by  any  of  its  members,  and  a  lunatic  may  act  by  his  committee  or 
curator  bonis. 

Construction  of  former  Acts,   &c. 

Construction  of  Acts  mentioning  commission  of  bankruptcy,  &c. 

149.  1.  Where  in  any  Act  of  Parliament,  instrument,  or  proceeding  passed,  executed, 
or  taken  before  the  commencement  of  this  Act  mention  is  made  of  a  com- 
mission of  bankruptcy  or  fiat  in  bankruptcy,  the  same  shall  be  construed, 
with  reference  to  the  proceedings  under  a  bankruptcy  petition,  as  if  a 
commission  of  or  a  fiat  in  bankruptcy  had  been  actually  issued  at  the 
time  of  the  presentation  of  such  petition. 
2.  Where  by  any  Act  or  instrument,  reference  is  made  to  the  Bankruptcy 
Act,  1869,  the  Act  or  instrument  shall  be  construed  and  have  effect  as  if 
reference  were  made  therein  to  the  corresponding  provisions  of  this  Act. 

Certain  provisions  to  bind  the  Crown. 

150.  Save  as  herein  provided  the  provisions  of  this  Act  relating  to  the  remedies 
against  the  property  of  a  debtor,  the  priorities  of  debts,  the  effect  of  a  composition 
or  scheme  of  arrangement,  and  the  effect  of  a  discharge  shall  bind  the  Crown. 

Saving  for  existing  rights  of  audience. 

151.  Nothing  in  this  Act,  or  in  any  transfer  of  jurisdiction  effected  thereby 
shall  take  away  or  affect  any  right  of  audience  that  any  person  may  have  had  at 
the  commencement  of  this  Act,  and  all  solicitors  or  other  persons  who  had  the 
right  of  audience  before  the  Chief  Judge  in  Bankruptcy  shall  have  the  like  right 
of  audience  in  bankruptcy  matters  in  the  High  Court. 

Harried  women. 

152.  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Married  Women's 
Property  Act,  1882. 

Transitory  Provisions. 
Comptroller  of  bankruptcy,  &e.  and  their  staff. 
153. 1.  The  existing  comptroller  in  bankruptcy  and  his  officers,  clerks  and  servants 

shall  not  be  attached  to  the  Supreme  Court,  but  shall  in  all  respects  act 

under  the  directions  of  the  Board  of  Trade. 

2.  The  existing  official  assignee,  provisional  and  official  assignee  of  the  estates 
and  effects  of  insolvent  debtors,  and  receiver  of  the  Insolvent  Debtors' 
Court,  together  with  his  staff,  the  official  solicitors  and  the  messenger  in 
bankruptcy,  together  with  his  staff,  and  the  accountant  in  bankruptcy 
and  his  staff,  and  also  such  other  officers  and  clerks  of  the  London  Bank- 
ruptcy Court  as  the  Lord  Chancellor,  with  the  concurrence  of  the  Board 
of  Trade,  may  at  any  time  select,  shall  be  transferred  to  and  become  officers 
of  the  Board  of  Trade;  provided  that  the  Board  of  Trade,  with  the  con- 
currence of  the  Lord  Chancellor,  may  at  any  time  transfer  any  such  officer 
or  clerk  from  the  Board  of  Trade  to  the  Supreme  Court. 

3.  Subject  to  the  provisions  of  this  Act  they  shall  hold  their  offices  by  the 
same  tenure  and  on  the  same  terms  and  conditions,  and  be  entitled  to  the 
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same  right  in  respect  of  salary  and  pension  as  heretofore,  and  their  duties 
shall,  except  so  far  as  altered  with  their  own  consent,  be  such  as  in  the 
opinion  of  the  Board  of  Trade  are  analogous  to  those  performed  by  them 
at  the  commencement  of  this  Act. 

4.  On  the  occurrence,  at  any  time  after  the  passing  of  this  Act,  of  any  vacancy 
in  the  office  of  any  of  the  said  persons  the  Board  of  Trade  may,  with  the 
approval  of  the  Treasury,  make  such  arrangement  as  they  think  fit,  either 
for  the  abolition  of  the  office,  or  for  its  continuance  under  modified  con- 
ditions, and  may  appoint  a  fit  person  to  perform  the  remaining  duties  thereof, 
and  the  person  so  appointed  shall  have  all  the  powers  and  authorities  of 
the  person  who  is  at  the  passing  of  this  Act  the  holder  of  such  office;  and 
all  estates,  rights,  and  effects  vested  at  the  time  of  the  vacancy  in  any  such 
officer  shall  by  virtue  of  such  appointment  become  vested  in  the  person 
so  appointed,  and  the  hke  appointment  on  a  vacancy  shall  be  made,  and 
the  hke  vesting  shall  have  effect  from  time  to  time  as  occasion  requires: 
Provided  that  any  person  so  appointed  shaD  be  an  officer  of  the  Board 
of  Trade,  and  shall  in  all  respects  act  under  the  directions  of  the  Board 
of  Trade. 

5.  The  Board  of  Trade  may,  with  the  approval  of  the  Lord  Chancellor,  from 
time  to  time  direct  that  any  duties  or  functions,  not  of  a  judicial  character, 
relating  to  any  bankruptcies,  insolvencies,  or  other  proceedings  under 
any  Act  prior  to  the  BarJiruptcy  Act,  1869,  which  were,  at  the  time  of  the 
passing  of  this  Act,  performed  or  exercised  by  registrars  of  county  courts, 
shall  devolve  on  and  be  performed  by  the  official  receiver,  and  thereupon 
aU  powers  and  authorities  of  the  registrar,  and  aU  estates,  rights,  and 
effects  vested  in  the  registrar  shall  become  vested  in  the  official  receiver. 

Power  to  abolish  existing  offices. 

164. 1.  If  the  Lord  Chancellor  is  of  opinion  that  any  office  attached  to  the  London 
Bankruptcy  Court  at  the  passing  of  this  Act  is  unnecessary,  he  may,  with , 
the  concurrence  of  the  Treasury,  at  any  time  after  the  passing  of  this  Act, 
abohsh  the  office. 

2.  The  Treasury  may,  on  the  petition  of  any  person  whose  office  or  employment 
is  abolished  by  or  under  this  Act,  on  the  commencement  of  this  Act  or 
on  any  other  event,  inquire  whether  any,  and  if  any,  what  compensation 
ought  to  be  made  to  the  petitioner,  regard  being  had  to  the  conditions 
on  which  his  appointment  was  made,  the  nature  of  his  office  or  employment, 
and  the  duration  of  his  service;  and  if  they  think  that  his  claim  to  com- 
pensation is  estabhshed,  may  award  to  him,  out  of  moneys  to  be  provided 
by  Parliament,  such  compensation,  by  annuity  or  otherwise,  as  under  the 
circumstances  of  the  case  they  think  just  and  reasonable. 

3.  The  Board  of  Trade  may,  under  the  like  conditions  and  on  the  hke  terms, 
abolish  any  of  the  offices  in  the  last  preceding  section  mentioned. 

Performance  of  new  duties  by  persons  whose  offices  are  abolished. 

155. 1.  The  Lord  Chancellor  or  Board  of  Trade  may,  at  any  time  after  the  passing 
of  this  Act  appoint  any  person  whose  office  is  abolished  under  this  Act 
to  some  other  office  under  this  Act,  the  duties  of  which  he  is,  in  the  opinion 
of  the  Lord  Chancellor  or  Board,  competent  to  perform.  Provided  that  the 
person  so  appointed  shall  during  his  tenure  of  the  new  office  receive  an 
amount  of  annual  remuneration  which,  together  with  the  compensation 
for  the  loss  of  the  abolished  office,  is  not  less  than  the  emoluments  of  the 
abolished  office. 
2.  When,  after  the  commencement  of  this  Act,  any  officer  is  continued  in  the 
performance  of  any  duties  relating  to  bankruptcy  or  insolvency,  under 
any  previous  Act,  tte  Lord  Chancellor,  or,  as  the  case  may  be,  the  Board 
of  Trade  may  order  that  such  officer  may,  in  addition  to  such  duties, 
perform  any  analogous  duties  under  this  Act,  without  being  entitled  to 
receive  any  additional  remuneration. 

Selection  of  persons  from  holders  of  abolished  offices. 

156.    Every  person  appointed  to  any  office  or  employment  under  this  Act 
shall  in  the  first  instance  be  selected  from  the  persons  (if  any)  whose  office  or 
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employment  is  abolished  under  this  Act,  unless  in  the  opinion  of  the  Lord  Chancellor, 
or  in  the  case  of  persons  to  be  appointed  by  the  Board  of  Trade,  of  that  Board, 
none  of  such  persons  are  fit  for  such  office  or  employment:  Provided  that  the 
person  so  appointed  or  employed  shall  during  his  tenure  of  the  new  office  be  entitied 
to  receive  an  amount  of  remuneration  which,  together  with  the  compensation 
(if  any)  for  loss  of  the  abolished  office,  shall  be  not  less  than  the  emolument  of  the 
abolished  office. 

Acceptance  ot  public  employment  by  annuitants. 

157.  If  any  person  to  whom  a  compensation  annuity  is  granted  under  this 
Act  accepts  any  public  employment,  he  shall,  during  the  continuance  of  that 
employment,  receive  only  so  much  (if  any)  of  that  annuity  as,  with  the  remuneration 
of  that  employment,  wiU  amount  to  a  sum  not  exceeding  the  salary  or  emoluments 
in  respect  of  the  loss  whereof  the  annuity  was  awarded,  and  if  the  remuneration  of 
that  employment  is  equal  to  or  greater  than  such  salary  or  emoluments  the  armuity 
shall  be  suspended  so  long  as  he  receives  that  remuneration. 

Superannuation  of  registrars,  &c. 

158.  The  registrars,  clerks,  and  other  persons  holding  their  offices  at  the 
passing  of  this  Act  who  may  be  continued  in  their  offices,  shall,  on  their  retirement 
therefrom,  be  allowed  such  superannuation  as  they  would  have  been  entitled  to 
receive  if  this  Act  had  not  been  passed,  and  they  had  continued  in  their  offices 
under  the  existing  Acts. 

Transfer  of  estates  on  vacancy  of  office  of  trustee  in  liquidation  under  tlie  Bankruptcy  Act,  1869. 

159.  In  every  Uquidation  by  arrangement  under  the  Bankruptcy  Act,  1869, 
pending  at  the  commencement  of  this  Act,  if  at  any  time  after  the  commencement 
of  this  Act  there  is  no  trustee  acting  in  the  hquidation  by  reason  of  death,  or  for 
any  other  cause,  such  of  the  official  receivers  of  bankrupts'  estates  as  is  appointed 
by  the  Board  of  Trade  for  that  purpose  shall  become  and  be  the  trustee  in  the 
liquidation,  and  the  property  of  the  hquidating  debtor  shall  pass  to  and  vest  in 
him  accordingly;  but  this  provision  shall  not  prejudice  the  right  of  the  creditors 
in  the  hquidation  to  appoint  a  new  trustee,  in  manner  directed  by  the  Bankruptcy 
Act,  1869,  or  the  rules  thereunder;  and  on  such  appointment  the  property  of  the 
liquidating  debtor  shall  pass  to  and  vest  in  the  new  trustee 

The  provisions  of  this  Act  with  respect  to  the  duties  and  responsibihties  of 
and  accounting  by  a  trustee  in  a  bankruptcy  under  this  Act  shall  apply,  as  nearly 
as  may  be,  to  a  trustee  acting  under  the  provisions  of  this  section. 

Transfer  of  outstanding  property  on  close  of  bankruptcy  or  liquidation. 

160.  Where  a  bankruptcy  or  hquidation  by  arrangement  under  the  Bankruptcy 
Act,  1869,  has  been  or  is  hereafter  closed,  any  property  of  the  bankrupt  or  hquidating 
debtor  which  vested  in  the  tnistee  and  has  jiot  been  reahsed  or  distributed  shall 
vest  in  such  person  as  may  be  appointed  by  the  Board  of  Trade  for  that  purpose, 
and  he  shall  thereupon  proceed  to  get  in,  realise,  and  distribute  the  property  in 
like  manner  and  with  and  subject  to  the  hke  powers  and  obhgations  as  far  as 
applicable,  as  it  the  bankruptcy  or  hquidation  were  continuing,  and  he  were  acting 
as  trustee  thereunder. 

Transfer  of  estates  from  registrars  ot  London  Court  to  official  receiver. 

161.  In  every  bankruptcy  under  the  Bankruptcy  Act,  1869,  pending  at  the 
commencement  of  this  Act,  where  a  registrar  of  the  London  Bankruptcy  Court 
or  of  any  county  court  is  or  would  hereafter  but  for  this  enactment  become  the 
trustee  under  the  bankruptcy,  siich  of  the  official  receivers  of  bankrupts'  estates 
as  may  be  appoLated  by  the  Board  of  Trade  for  that  purpose  shall  from  and  after 
the  commencement  of  this  Act  be  the  trustee  in  the  place  of  the  registrar,  and 
the  property  of  the  bankrupt  shall  pass  to  and  vest  in  the  official  receiver  accordingly. 

Unclaimed  Funds  or  Dividends. 

Unclaimed  and  undistributed  dividends  or  funds  under  this  and  former  Acts. 

162..1.  Where  the  trustee,  under  any  bankruptcy,  composition  or  scheme  pursuant 
to  this  Act,  shall  have  under  his  control  any  unclaimed  dividend  which 
has  remained  unclaimed  for  more  than  six  months,  or  where,  after  making 
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a  final  dividend,  such  trustee  shall  have  in  his  hands  or  under  his  control 
any  unclaimed  or  undistributed  moneys  arising  from  the  property  of  the 
debtor,  he  shall  forthwith  pay  the  same  to  the  Bankcuptcy  Estates  Account 
at  the  Bank  of  England,  The  Board  of  Trade  shall  furnish  him  with  a 
certificate  of  receipt  of  the  money  so  paid,  which  shall  be  an  effectual 
discharge  to  him  in  respect  thereof. 

2.  a)  Where,  after  the  passing  of  this  Act,  any  unclaimed  or  undistributed 

funds  or  dividends  in  the  hands  or  under  the  control  of  any  trustee 
or^  other  person  empowered  to  collect,  receive,  or  distribute  any  funds 
or  dividends  under  any  Act  of  Parhament  mentioned  in  the  Fourth 
Schedule,  or  any  petition,  resolution,  deed,  or  other  proceeding  under 
or  in  pursuance  of  any  such  Act,  have  remained  or  remain  unclaimed 
or  undistributed  for  six  months  after  the  same  became  claimable  or 
distributable,  or  in  any  other  case  for  two  years  after  the  receipt  thereof 
by  such  trustee  or  other  person,  it  shall  be  the  duty  of  such  trustee  or 
other  person  forthwith  to  pay  the  same  to  the  Bankruptcy  Estates  Account 
at  the  Bank  of  England.  The  BoiEird  of  Trade  shall  furnish  such  trustee 
or  other  person  with  a  certificate  of  receipt  of  the  money  so  paid,  which 
shall  be  an  effectual  discharge  to  him  in  respect  thereof; 

b)  The  Board  of  Trade  may  at  any  time  order  any  such  trustee  or  other 
person  to  submit  to  them  an  account  verified  by  affidavit  of  the  sums 
received  and  paid  by  him  under  or  in  pursuance  of  any  such  petition, 
resolution,  deed,  or  other  proceeding  as  aforesaid,  and  may  direct  and 
enforce  an  audit  of  the  account; 

c)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  may  from 
time  to  time  appoint  a  person  to  collect  and  get  in  all  such  unclaimed 
or  undistributed  funds  or  dividends,  and  for  the  purposes  of  this  section 
any  court  having  jurisdiction  in  bankruptcy  shall  have  and  at  the 
instance  of  the  person  so  appointed,  or  of  the  Board  of  Trade,  may 
exercise  all  the  powers  conferred  by  this  Act  with  respect  to  the  discovery 
and  realisation  of  the  property  of  a  debtor,  and  the  provisions  of  Part  I. 
of  this  Act  with  respect  thereto  shall,  with  any  necessary  modifications, 
apply  to  proceedings  under  this  section. 

3.  The  provisions  of  this  section  shall  not,  except  as  expressly  declared  herein, 
deprive  any  person  of  any  larger  or  other  right  or  remedy  to  which  he 
may  be  entitled  against  such  trustee  or  other  person. 

4.  Any  person  claiming  to  be  entitled  to  any  moneys  paid  in  to  the  Bank- 
ruptcy Estates  Account  pursuant  to  this  section  may  apply  to  the  Board 
of  Trade  for  payment  to  him  of  the  same,  and  the  Board  of  Trade,  if 
satisfied  that  the  person  claiming  is  entitled,  shall  make  an  order  for  the 
payment  to  such  person  of  the  sum  due. 

Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in 
respect  of  his  claim  may  appeal  to  the  High  Court. 

5.  (This  subsection  is  repealed  by  the  Statute  Law  Revision  Act  1898.) 

Punishment  of  Fraudulent  Debtors. 

Extension  of  penal  provisions  ot  32  &  33  Vict.  c.  62.  to  petitioning  debtors,  &c. 

163. 1.  Sections  eleven  and  twelve  of  the  Debtors  Act,  1869,  relating  to  the  punish- 
ment of  fraudulent  debtors  and  imposing  a  penalty  for  absconding  with 
property,  shall  have  effect  as  if  there  were  substituted  therein  for  the  words 
"if  after  the  presentation  of  a  bankruptcy  petition  against  him",  the  words, 
"if  after  the  presentation  of  a  bankruptcy  petition  by  or  against  him". 
2.  The  provisions  of  the  Debtors  Act,  1869,  as  to  offences  by  bankrupts  shall 
apply  to  any  person  whether  a  trader  or  not  in  respect  of  whose  estate  a 
receiving  order  has  been  made  as  if  the  term  "bankrupt"  in  that  Act  in- 
cluded a  person  in  respect  of  whose  estate  a  receiving  order  had  been  made. 

Power  for  Court  to  order  prosecution  on  report  of  official  receiver. 

164.    Section  sixteen  of  the  Debtors  Act,  1869,  shall  be  construed  and  have 

effect  as  if  the  term  "a  trustee  in  any  bankruptcy"  included  the  official  receiver 

of  a  bankrupt's  estate,  and  shall  apply  to  offences  under  this  Act  as  well  as  to 

offences  under  the  Debtors  Act,  1869. 

Ti  57 


882  APPENDIX. 

Power  lor  Court  to  commit  tor  trial. 

165. 1.  Where  there  is,  in  the  opinion  of  the  Court,  ground  to  beheve  that  the 

bankrupt  or  any  other  person  has  been  guilty  of  any  offence  which  is  by 

statute  made  a  misdemeanor  in  cases  of  bankruptcy,  the  Court  may  commit 

the  bankrupt  or  such  other  person  for  trial. 
2.  For  the  purpose  of  committing  the  bankrupt  or  such  other  person  for  trial 

the  Court  shall  have  all  the  powers  of  a  stipendiary  magistrate  as  to  taking 

depositions,  binding  over  witnesses  to  appear,  admitting  the  accused  to 

bail,  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as  derogating  from  the 

powers  or  jurisdiction  of  the  High  Court. 

Public  Prosecutor  to  act  in  certain  cases. 

166.  Where  the  Court  orders  the  prosecution  of  any  person  for  any  offence 
under  the  Debtors  Act,  1869,  or  Acts  amending  it,  or  for  any  offence  arising  out 
of  or  coimected  with  any  bankruptcy  proceedings,  it  shall  be  the  duty  of  the  Director 
of  Public  Prosecutions  to  institute  and  carry  on  the  prosecution. 

Criminal  liability  alter  discliarge  or  composition. 

167.  Where  a  debtor  has  been  guilty  of  any  criminal  offence  he  shall  not  be 
exempt  from  being  proceeded  against  therefor  by  reason  that  he  has  obtained 
his  discharge  or  that  a  composition  or  scheme  of  arrangement  has  been  accepted 
or  approved. 

Interpretation. 
Interpretation  of  terms. 

168.  1.  In  this  Act,  unless  the  context  otherwise  requires: 

"The  Court"  means  the  Court  having  jurisdiction  in  bankruptcy  under  this  Act. 
"Affidavit"    includes    statutory   declarations,    affirmations,    and    attestations 

on  honour. 
"Available  act  of  bankruptcy"  means  any  act  of  bankruptcy  available  for 

a  bankruptcy  petition  at  the  date  of  the  presentation  of  the  petition  on 

which  the  receiving  order  is  made. 
"Debt  provable  in  bankruptcy"   or   "provable  debt"   includes  any  debt  or 

liability  by  this  Act  made  provable  in  bankruptcy. 
"Gazetted"  means  published  in  the  London  Gazette. 
"General  rules"  include  forms. 
"Goods"  includes  all  chattels  personal. 
"Local  bank"  means  any  bank  in  or  in  the  neighbourhood  of  the  bankruptcy 

district  in  which  the  proceedings  are  taken. 
"Oath"  includes  affirmation,  statutory  declaration,  and  attestation  on  honour. 
"Ordinary  resolution"   means  a  resolution  decided  by  a  majority  in  value 

of  the  creditors  present,  personally  or  by  proxy,  at  a  meeting  of  creditors 

and  voting  on  the  resolution. 
"Person"  includes  a  body  of  persons  corporate  or  unincorporate. 
"Prescribed"  means  prescribed  by  general  rules  within  the  meaning  of  this  Act. 
"Property"  includes  money,  goods,  things  in  action,  land,  and  every  description 

of  property,  whether  real  or  personal  and  whether  situate  in  England  or 

elsewhere;   also,   obligations,   easements,   and  every  description  of   estate, 

interest  and  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or 

incident  to  property  as  above  defined. 
"Resolution"  means  ordinary  resolution. 
"Secured  creditor"  means  a  person  holding  a  mortgage  charge  or  lien  on  the 

property  of  the  debtor,  or  any  part  thereof,  as  a  security  for  a  debt  due 

to  him  from,  the  debtor. 
"Schedule"  means  schedule  to  this  Act. 

"Sheriff"  includes  any  officer  charged  with  the  execution  of  a  writ  or  other  process. 
"Special  resolution"  means  a  resolution  decided  by  a  majority  in  number 

and  three  fourths  in  value  of  the  creditors  present,  personally  or  by  proxy, 

at  a  meeting  of  creditors  and  voting  on  the  resolution. 
"Trustee"  means  the  trustee  in  bankruptcy  of  a  debtor's  estate. 
2.  The  schedules  to  this  Act  shall  be  construed  and  have  effect  as  part  of 

this  Act. 
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Repeal  ol  enactments.  '^ 

169. 1.  (This  subsection  is  repealed  by  the  Statute  Law  Revision  Act  1898.) 

2.  {This  subsection  is  repealed  by  the  Statute  Law  Revision  Act  1898.) 

3.  Nothwithstanding  the  repeal  effected  by  this  Act,  the  proceedings  under 
any  bankruptcy  petition,  liquidation  by  arrangement,  or  composition  with 
creditors  under  the  Bankruptcy  Act,  1869,  pending  at  the  commencement 
of  this  Act  shall,  except  so  far  as  any  provision  of  this  Act  is  expressly 
applied  to  pending  proceedings,  continue,  and  all  the  provisions  of  the 
Bankruptcy  Act,  1869,  shall,  except  as  aforesaid,  apply  thereto,  as  if  this 
Act  had  not  passed. 

Proceedings  under  32  &  33  Vict.  c.  71,  ss.  125,  126. 

170.  After  the  passing  of  this  Act  no  composition  or  liquidation  by  arrangement 
under  sections  125  and  126  of  the  Bankruptcy  Act,  1869,  shall  be  entered  into  or 
allowed  without  the  sanction  of  the  court  or  registrar  having  jurisdiction  in  the 
matter;  such  sanction  shall  not  be  granted  unless  the  composition  or  liquidation 
appears  to  the  court  or  registrar  to  be  reasonable  and  calculated  to  benefit  the 
general  body  of  creditors. 

Schedules. 
The  First  Schedule. 

Meetings    of   Creditors. 

1.  The  first  meeting  of  creditors  shall  be  summoned  for  a  day  not  later  than  fourteen 
days  after  the  date  of  the  receiving  order,  unless  the  Court  for  any  special  reason  deem  it  expe- 
dient that  the  meeting  be  summoned  for  a  later  day. 

2.  The  official  receiver  shall  summon  the  meeting  by  giving  not  less  than  seven  days 
notice  of  the  time  and  place  thereof  in  the  London  Gazette  and  in  a  local  paper. 

3.  The  official  receiver  shall  also,  as  soon  as  practicable,  send  to  each  creditor  mentioned 
in  the  debtor's  statement  of  affairs,  a  notice  of  the  time  and  place  of  the  first  meeting  of  creditors, 
accompanied  by  a  summary  of  the  debtor's  statement  of  affairs,  including  the  causes  of  his 
failure,  and  any  observations  thereon  which  the  official  receiver  may  think  fit  to  make;  but  the 
proceedings  at  the  first  meeting  shall  not  be  invahdated  by  reason  of  any  such  notice  or  summary 
not  having  been  sent  or  received  before  the  meeting. 

4.  The  meeting  shall  be  held  at  such  place  as  is  in  the  opinion  of  the  official  receiver  most 
convenient  for  the  majority  of  the  creditors. 

5.  The  official  receiver  or  the  trustee  may  at  any  time  summon  a  meeting  of  creditors, 
and  shall  do  so  whenever  so  directed  by  the  Court,  or  so  requested  in  writing  by  one  fourth  in 
value  of  the  creditors. 

6.  Meetings  subsequent  to  the  first  meeting  shall  be  summoned  by  sending  notice  of  the 
time  and  place  thereof  to  each  creditor  at  the  address  given  in  his  proof,  or  if  he  has  not  proved, 
at  the  address  given  in  the  debtor's  statement  of  affairs,  or  at  such  other  address  as  may  be 
known  to  the  person  summoning  the  meeting. 

7.  The  official  receiver,  or  some  person  nominated  by  him  shall  be  the  chairman  at  the 
first  meeting.  The  chairman  at  subsequent  meetings  shall  be  such  person  as  the  meeting  by 
resolution  appoint. 

8.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  the  first  or  any  other  meeting 
of  creditors  unless  he  has  duly  proved  a  debt  provable  in  bankruptcy  to  be  due  to  him  from 
the  debtor,  and  the  proof  has  been  duly  lodged  before  the  time  appointed  for  the  meeting. 

9.  A  creditor  shall  not  vote  at  any  such  meeting  in  respect  of  any  unliquidated  or  con- 
tingent debt,  or  any  debt  the  value  of  which  is  not  ascertained. 

10.  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him,  after  deducting  the  value  of  his  se  curity.  If  he  votes  in  respect  of  his  whole  debt  he  shall 
be  deemed  to  have  surrendered  his  s  ecurity  unless  the  Court  on  apphcation  is  satisfied  that 
the  omission  to  value  the  security  has  arisen  from  inadvertence. 

11.  A  creditor  shall  not  vote  in  re  spect  of  any  debt  on  or  secured  by  a  current  bill  of  ex- 
change or  promissory  note  held  by  him,  unless  he  is  wilhng  to  treat  the  UabiUty  to  him  thereon 
of  every  person  who  is  hable  thereon  a  ntecedently  to  the  debtor,  and  against  whom  a  receiving 
order  has  not  been  made,  as  a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for 
the  purposes  of  voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof. 

12.  It  shall  be  competent  to  the  trustee  or  to  the  official  receiver,  within  twenty-eight 
days  after  a  proof  estimating  the  value  of  a  security  as  aforesaid  has  been  made  use  of  in  voting 
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at  any  meeting,  to  require  the  creditor  to  give  up  the  security  for  the  benefit  of  the  creditors 
generally  on  payment  of  the  value  so  estimated,  with  an  addition  thereto  of  twenty  per  centum. 
Provided,  that  where  a  creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before 
he  has  been  required  to  give  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  value  from  his  debt,  but  in  that  case  such  addition  of  twenty  per 
centum  shall  not  be  made  if  the  trustee  requires  the  security  to  be  given  up. 

13.  If  a  receiving  order  is  made  against  one  partner  of  a  firm,  any  creditor  to  whom  that 
partner  is  indebted  jointly  with  the  other  partners  of  the  firm,  or  any  of  them,  may  prove  his 
debt  for  the  purpose  of  voting  at  any  meeting  of  creditors,  and  shall  be  entitled  to  vote  thereat. 

14.  The  chairman  of  a  meeting  shall  have  power  to  admit  or  reject  a  proof  for  the  purpose 
of  voting,  but  his  decision  shaD  be  subject  to  appeal  to  the  Court.  If  he  is  in  doubt  whether  the 
proof  of  a  creditor  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to  and 
shall  aUow  the  creditor  to  vote,  subject  to  the  vote  being  declared  invalid  in  the  event  of  the 
objection  being  sustained. 

[15.   A  creditor  may  vote  either  in  person  or  by  proxy. 

16.  This  rule  is  repealed  hy  s.  22  of  the  Bankruptcy  Act  1890. 

17.  A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk,  or  any  other  person 
in' his  regular  employment.  la  such  case  the  instrument  of  proxy  shall  state  the  relation  in 
which  the  person  to  act  thereunder  stands  to  the  creditor. 

18.  This  rule  is  repealed  hy  s.  22  (3)  of  the  Bankruptcy  Act  1890. 

19.  A  proxy  shall  not  be  used  imless  it  is  deposited  with  the  official  receiver  or  trustee 
before  the  meeting  at  which  it  is  to  be  used. 

!  20.  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  soUcitation  has  been  used 
by  or  on  behalf  of  a  trustee  or  receiver  in  obtaining  proxies,  or  in  procuring  the  trusteeship 
or  receivership,  except  by  the  direction  of  a  meeting  of  creditors,  the  Court  shall  have  power, 
if  it  think  fit,  to  order  that  no  remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose 
behalf  such  solicitation  may  have  been  exercised,  notwithstanding  any  resolution  of  the  com- 
mittee of  inspection  or  of  the  creditors  to  the  contrary. 

21.  A  creditor  may  appoiat  the  official  receiver  of  the  debtor's  estate  to  act  in  maimer 
prescribed  as  his  general  or  special  proxy. 

22.  The  chairman  of  a  meeting  may,  with  the  consent  of  the  meeting,  adjourn  the  meeting 
from  time  to  time,  and  from  place  to  place. 

23.  A  meeting  shall  not  be  competent  to  act  for  any  purpose,  except  the  election  of  a 
chairman,  the  proving  of  debts,  and  the  adjournment  of  the  meeting,  unless  there  are  present, 
or  represented  thereat,  at  least  three  creditors,  or  all  the  creditors  if  their  number  does  not 
exceed  three. 

24.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  creditors 
is  not  present  or  represented,  the  meeting  shall  be  adjourned  to  the  same  day  in  the  following 
week  at  the  same  time  and  place,  or  to  such  other  day  as  the  chairman  may  appoint,  not  being 
less  than  seven  or  more  than  twenty-one  days. 

25.  The  chairman  of  every  meeting  shall  cause  minutes  of  the  proceedings  at  the  meeting 
to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be 
signed  by  him-  or  by  the  chairman  of  the  next  ensuing  meeting. 

26.  No  person  acting  either  under  a  general  or  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly  place  himself,  his  partner  or  employer,  in  a  position 
to  receive  any  remuneration  out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor  rateably 
with  the  other  creditors  of  the  debtor.  Provided  that  where  any  person  holds  special  proxies 
to  vote  for  the  appointment  of  himseK  as  trustee  he  may  use  the  said  proxies  and  vote  accor- 
dingly. 


The  Second  Schedule. 

Proof  of  Debts. 

Proof  of  ordinary  cases. 

1.  Every  creditor  shall  prove  his  debt  as  soon  as  may  be  after  the  making  of  a  receiving 
order. 

2.  A  debt  may  be  proved  by  delivering  or  sending  through  the  post  in  a  prepaid  letter 
to  the  official  receiver,  or,  it  a  trustee  has  been  appointed,  to  the  trustee,  an  affidavit  verifying 
the  debt. 

3.  The  affidavit  may  be  made  by  the  creditor  himself,  or  by  some  person  authorised  by 
or  on  behalf  ot  the  creditor.  If  made  by  a  person  so  authorised  it  shall  state  his  authority  and 
means  of  knowledge. 

4.  The  affidavit  shall  contain  or  refer  to  a  statement  of  account  showing  the  particulars 
of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by  which  the  same  can  be  substantiated. 
The  official  receiver  or  trustee  may  at  any  time  call  for  the  production  of  the  vouchers. 

5.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor. 

6.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  otherwise  specially 
orders. 
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7.  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and  examine  the  proofs 
of  other  creditors  before  the  first  meeting,  and  at  all  reasonable  times. 

8.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  discounts,  but  he  shall  not 
be  compelled  to  deduct  any  discount,  not  exceeding  five  per  centum  on  the  net  amount  of  his 
claim,  which  he  may  have  agreed  to  allow  for  payment  in  cash. 

Proof  by  Secured  Creditors. 

9.  If  a  secured  creditor  reahses  his  security,  he  may  prove  for  the  balance  due  to  him, 
after  deducting  the  net  amount  realised. 

10.  If  a  secured  creditor  surrenders  his  security  to  the  official  receiver  or  trustee  for  the 
general  benefit  of  the  creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  realise  or  surrender  his  security,  he  shall,  before 
ranking  for  dividend,  state  in  his  proof  the  particulars  of  his  security,  the  date  when^it  was 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only  in 
respect  of  the  balance  due  to  him  after  deducting  the  value  so  assessed. 

12.  a)  Where  a  security  is  so  valued  the  trustee  may  at  any  time  redeem  it  on  payment 
to  the  creditor  of  the  assessed  value;  b)  If  the  trustee  is  dissatisfied  with  the  value  at, which  a 
security  is  assessed,  he  may  require  that  the  property  comprised  in  any  security  so  valued  be 
offered  for  sale  at  such  times  and  on  such  terms  and  conditions  as  may  be  agreed  on  between 
the  creditor  and  the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may  direct.  If  the 
sale  be  by  pubhc  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate,  may  bid  or  purchase, 
c)  Provided  that  the  creditor  may  at  any  time,  by  notice  in  writing,  require  the  trustee  to  elect 
whether  he  will  or  will  not  exercise  his  power  of  redeeming  the  security  or  requiring  it  to  be 
realised,  and  if  the  trustee  does  not,  within  six  months  after  receiving  the  notice,  signify  in  writing 
to  the  creditor  his  election  to  exercise  the  power,  he  shall  not  be  entitled  to  exercise  it;  and  the 
equity  of  redemption,  or  any  other  interest  in  the  property  comprised  in  the  security  which 
is  vested  in  the  trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be  reduced 
by  the  amount  at  which  the  security  has  been  valued. 

13.  Where  a  creditor  has  so  valued  his  security,  he  may  at  any  time  amend  the  valuation 
and  proof  on  showing  to  the  satisfaction  of  the  trustee,  or  the  Court,  that  the  valuation  and 
proof  were  made  bonS,  fide  on  a  mistaken  estimate,  or  that  the  security  has  diminished  or  in- 
creased in  value  since  its  previous  valuation;  but  every  such  amendment  shall  be  made  at  the 
cost  of  the  creditor,  and  upon  such  terms  as  the  Court  shall  order,  unless  the  trustee  shall  allow 
the  amendment  without  application  to  the  Court. 

14.  Where  a  valuation  has  been  amended  in  accordance  with  the  foregoing  rule,  the  creditor 
shall  forthwith  repay  any  surplus  dividend  which  he  may  have  received  in  excess  of  that  to  which 
he  would  have  been  entitled  on  the  amended  valuation,  or,  as  the  case  may  be,  shall  be  entitled 
to  be  paid  out  of  any  money  for  the  time  being  available  for  dividend  any  dividend  or  share 
of  dividend  which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy  of  the  original 
valuation,  before  that  money  is  made  applicable  to  the  payment  of  any  future  dividend,  but 
he  shall  not  be  entitled  to  disturb  the  d&tribution  of  any  dividend  declared  before  the  date  of 
the  amendment. 

15.  If  a  creditor  after  having  valued  his  security  subsequently  realises  it,  or  if  it  is  reaUsed 
under  the  provisions  of  Rule  12,  the  net  amount  reaUsed  shall  be  substituted  for  the  amount 
of  any  valuation  previously  made  by  the  creditor,  and  shall  be  treated  in  aU  respects  as  an 
amended  valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules  he  shall  be  excluded 
from  all  share  in  any  dividend. 

17.  Subject  to  the  provisions  of  Rule  12,  a  creditor  shall  in  no  case  receive  more  than 
twenty  shillings  in  the  pound,  and  interest  as  provided  by  this  Act. 

Proof  in  respect  of  Distinct  Contracts. 

18.  If  a  debtor  was  at  the  date  of  the  receiving  order  liable  in  respect  of  distinct  contracts 
as  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as  member  of  a  firm, 
the  circumstance  that  the  firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect  of  the 
contracts,  against  the  properties  respectively  liable  on  the  contracts. 

Periodical  Payments. 

19.  When  any  rent  or  other  payment  faUs  due  at  stated  periods,  and  the  receiving  order 
is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled  to  the  rent  or  payment 
may  prove  for  a  proportionate  part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or  payment 
grew  due  from  day  to  day. 

Interest. 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon  interest 
is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the  receiving  order  and  provable 
in  bankruptcy,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  four  per  centum 
per  annum  to  the  date  of  the  order  from  the  time  when  the  debt  or  sum  was  payable,  if  the 
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debt  or  sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain  time,  and  if  payable  other- 
■wise,  then  from  the  time  when  a  demand  in  writing  has  been  made  giving  the  debtor  notice 
that  interest  will  be  claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

Dd)t  Payable  at  a  Puiure  Time. 
21.  A  creditor  may  prove  for  a  debt  not  payable  when  the  debtor  committed  an  act  of 
bankruptcy  as  if  it  were  payable  presently,  and  may  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  five  pounds  per  centum 
per  annum  computed  from  the  declaration  of  a  dividend  to  the  time  when  the  debt  would  have 
become  payable,  according  to  the  terms  on  which  it  was  contracted. 

Admission  or  Rejection  of  Proofs. 
*    22.   The  trustee  shall  examine  every  proof  and  the  grounds  of  the  debt.and  in  writing 
admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence  in  support  of  it.  If  he  rejects 
a  proof  he  shall  state  in  writing  to  the  creditor  the  grounds  of  the  rejection. 

23.  If  the  trustee  thinks  that  a  proof  has  been  improperly  admitted,  the  Court  may,  on 
the  application  of  the  trustee,  after  notice  to  the  creditor  who  made  the  proof,  expunge  the  proof 
or  reduce  its  amount. 

24.  If  a  creditor  is  dissatisfied  with  the  decision  of  the  trustee  in  respect  of  a  proof,  the 
Ckmrt  may,  on  the  appUoation  of  the  creditor,  reverse  or  vary  the  decision. 

25.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  application  of  a  creditor 
it  the  trustee  declines  to  interfere  in  the  matter,  or,  in  the  case  of  a  composition  or  scheme,  upon 
the  application  of  the  debtor. 

26.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  trustee  may  administer 
oaths  and  take  affidavits. 

27.  The  official  receiver,  before  the  appointment  of  a  trustee,  shall  have  aU  the  powers 
of  a  trustee  with  respect  to  the  examination,  admission,  and  rejection  of  proofs,  and  ahy  act 
or  decision  of  his  in  relation  thereto  shall  be  subject  to  the  like  appeal. 


The  Third  Schedule. 

List  of  Metropolitan  County  Courts. 

The  Bloomsbury  Coimty  Court  of  Middlesex. 
The  Bow  County  Court  of  Middlesex. 
The  Brompton  County  Court  of  Middlesex. 
The  Clerkenwell  County  Court  of  Middlesex. 
The  Lambeth  County  Court  of  Surrey. 
The  Marylebone  County  Court  of  Middlesex. 
The  Shoreditch  County  Court  of  Middlesex. 
The  Southwark  County  Court  of  Surrey. 
The  Westminister  County  Court  of  Middlesex. 
The  Whitechapel  County  Court  of  Middlesex. 


The  Fourth  Schedule. 

Statutes  relating  to  Unclaimed  Dividends. 


Session  and  Chapter. 

Title  of  Act. 

7  &  8  Vict.  c.  70. 

12  &  13  Vict.  0.  106. 

24  &  25  Vict.  c.  134. 
32  &  33  Vict.  c.  71. 

An  Act  for   faciUtating  arrangements  between  debtors   and  cre- 
ditors. 
The  Bankruptcy  Law  Consolidation  Act,  1849. 

The  Bankruptcy  Act,  1861. 
The  Bankruptcy  Act,  1869. 

The  Fifth  Schedule. 

(Repealed,  S.  L.  R.  Act,  1898.) 
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The  Merchandise  Marks  Act,  1887. 

50  &  51  Vict. 

Cap.  XXVIII. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Fraudulent 

Marks  on  Merchandise   (23rd  August  1887). 


Short  title. 

1.    This  Act  may  be  cited  as  the  Merchandise  Marks  Act,  1887. 
Olfenees  as  to  trade  marks  and  trade  description. 
2,    I.  Every  person  who 

a)  Forges  any  trade  mark;  or 

b)  Falsely  applies  to  goods  any  trade  mark  or  any  mark  so  nearly  resem- 
bling a  trade  mark  as  to  be  calculated  to  deceive;  or 

c)  Makes  any  die,  block,  machine,  or  other  instrument  for  the  purpose  of 
forging,  or  of  being  used  for  forging,  a  trade  mark;  or 

d)  Applies  any  false  trade  description  to  goods;  or 

e)  Disposes  of  or  has  in  his  possession  any  die,  block,  machine,  or  other  in- 
strument for  the  purpose  of  forging  a  trade  mark;  or 

f)  Causes  any  of  the  things  above  in  this  section  mentioned  to  be  done, 
shall,  subject  to  the  provisions  of  this  Act,  and  unless  he  proves  that  he 
acted  without  intent  to  defraud,  be  guilty  of  an  offence  against  this  Act, 

2.  Every  person  who  sells,  or  exposes  for,  or  has  in  his  possession  for,  sale,, 
or  any  purpose  of  trade  or  manufacture,  any  goods  or  things  to  which  any 
forged  trade  mark  or  false  trade  description  is  apphed,  or  to  which  any  trade 
mark  or  mark  so  nearly  resembling  a  trade  mark  as  to  be  calculated  to- 
deceive  is  falsely  applied,  as  the  case  may  be,  shall,  unless  he  proves 

a)  That  having  taken  all  reasonable  precautions  against  committing  art 
offence  against  this  Act,  he  had  at  the  time  of  the  commission  of  the- 
alleged  offence  no  reason  to  suspect  the  genuineness  of  the  trade  mark,, 
mark,  or  trade  description;  and 

b)  That  on  demand  made  by  or  on  behalf  of  the  the  prosecutor,  he  gave 
all  the  information  in  his  power  with  respect  to  the  persons  from  whom 
he  obtained  such  goods  or  things;  or 

c)  That  otherwise  he  had  acted  innocently; 
be  guilty  of  an  offence  against  this  Act. 

3.  Every  person  guilty  of  an  offence  against  this  Act  shall  be  liable 

i)  On  conviction  on  indictment  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  two  years,  or  to  fine,  or  to  both  im- 
prisonment and  fine;  and 

ii)  On  summary  conviction  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  four  months,  or  to  a  fine  not  exceeding  twenty 
pounds,  and  in  the  case  of  a  second  or  subsequent  conviction  to  impri- 
sonment, with  or  -(vithout  hard  labour,  for  a  term  not  exceeding  six 
months,  or  to  a  fine  not  exceeding  fifty  pounds;  and 

iti)  In  any  case,  to  forfeit  to  Her  Majesty  every  chattel,  article,  instrument, 
or  thing  by  means  of  or  in  relation  to  which  the  offence  has  been  com- 
mitted. 

4.  The  court  before  whom  any  person  is  convicted  under  this  section  may 
order  any  forfeited  articles  to  be  destroyed  or  otherwise  disposed  of  as  the 
court  thinks  fit. 

5.  If  any  person  feels  aggrieved  by  any  conviction  made  by  a  court  of  summary 
jurisdiction,  he  may  appeal  therefrom  to  a  court  of  quarter  sessions. 

6.  Any  offence  for  which  a  person  is  under  this  Act  Uable  to  punishment  on 
summary  conviction  may  be  prosecuted,  and  any  articles  Uable  to  be  for- 
feited under  this  Act  by  a  court  of  summary  jurisdiction  may  be  forfeited,  in 
maimer  provided  by  the  Summary  Jurisdiction  Acts :  Provided  that  a  person 
charged  with  an  offence  under  this  section  before  a  court  of  summary  Juris- 
diction shall,  on  appearing  before  the  court,  and  before  the  charge  is  gone 
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into,  be  informed  of  his  right  to  be  tried  on  indictment,  and  if  he  requires 
be  so  tried  accordingly. 

Definitions. 

3.  1.  For  the  purposes  of  this  Act 

The  expression  "trade  mark"  means  a  trade  mark  registered  in  the 
register  of  trade  marks  kept  under  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  and  includes  any  trade  mark  which,  either  with  or  without  re- 
gistration, is  protected  by  law  in  any  British  possession  or  foreign  State 
to  which  the  provisions  of  the  one  hundred  and  third  section  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  are,  under  Order  in  Council,  for  the 
time  being  applicable: 

The  expression  "trade  description"  means  any  description,  state- 
ment, or  other  indication,  direct  or  indirect, 

a)  As  to  the  number,  quantity,  measure,  gauge,  or  weight  of  any  goods,  or 

b)  As  to  the  place  or  country  in  which  any  goods  were  made  or  produced,  or 

c)  As  to  the  mode  of  manufacturing  or  producing  any  goods,  or 

d)  As  to  the  material  of  which  any  goods  are  composed,  or 

e)  As  to  any  goods  being  the  subject  of  an  existing  patent,  privilege,  or 
copyright, 

and  the  use  of  any  figure,  word,  or  mark  which,  according  to  the  custom 
of  the  trade,  is  commonly  taken  to  be  an  indication  of  any  of  the  above 
matters,  shall  be  deemed  to  be  a  trade  description  within  the  meaning  of 
this  Act: 

The  expression  "false  trade  description"  means  a  trade  description 
which  is  false  in  a  material  respect  as  regards  the  goods  to  which  it  is  applied, 
and  includes  every  alteration  of  a  trade  description,  whether  by  way  of 
addition,  effacement,  or  otherwise,  where  that  alteration  makes  the  des- 
scription  false  in  a  material  respect,  and  the  fact  that  a  trade  description 
is  a  trade  mark,  or  part  of  a  trade  mark,  shall  not  prevent  such  trade  de- 
scription being  a  false  trade  description  within  the  meaning  of  this  Act: 

The  expression  "goods"  means  anything  which  is  the  subject  of  trade, 
manufacture,  or  merchandise: 

The  expressions  "person",  "manufacturer,  dealer,  or  trader",  and 
"proprietor"  include  any  body  of  persons   corporate   or  unincorporate : 

The  expression  "  name"  includes  any  abbreviation  of  a  name. 

2.  The  provisions  of  this  Act  respecting  the  application  of  a  false  trade  de- 
scription to  goods  shall  extend  to  the  application  to  goods  of  any  such 
figures,  words,  or  marks,  or  arrangement  or  combination  thereof,  whether 
including  a  trade  mark  or  not,  as  are  reasonably  calculated  to  lead  persons 
to  believe  that  the  goods  are  the  manufacture  or  merchandise  of  some  person 
other  than  the  person  whose  manufacture  or  merchandise  they  really  are. 

3.  The  provisions  of  this  Act  respecting  the  application  of  a  false  trade  descrip- 
tion to  goods,  or  respecting  goods  to  which  a  false  trade  description  is  ap- 
plied, shall  extend  to  the  appUcation  to  goods  of  any  false  name  or  initials 
of  a  person,  and  to  goods  with  the  false  name  or  initials  of  a  person  applied, 
in  like  manner  as  if  such  name  or  initials  were  a  trade  description,  and  for 
the  purpose  of  this  enactment  the  expression  false  name  or  initials  means 
as  applied  to  any  goods,  any  name  or  initials  of  a  person  which 

a)  Are  not  a  trade  mark  or  part  of  a  trade  mark,  and 

b)  Are  identical  with,  or  a  colourable  imitation  of  the  name  or  initials 
of  a  person  carrying  on  business  in  coimexion  with  goods  of  the  same 
description,  and  not  having  authorised  the  use  of  such  name  or  initials, 
and 

c)  Are  either  those  of  a  fictitious  person  or  of  some  person  not  bona  fide 
carrying  on  business  in  connexion  with  such  goods. 

Forging  trade  mark. 

4.  A  person  shall  be  deemed  to  forge  a  trade  mark  who  either 

a)  Without  the  assent  of  the  proprietor  of  the  trade  mark  makes  that  trade 
mark  or  a  mark  so  nearly  resembling  that  trade  mark  as  to  be  calculated  to 
deceive;  or 
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b)  Falsifies  any  genuine  trade  mark,  whether  by  alteration,  addition,  afface- 
ment,  or  otherwise; 
and  any  trade  mark  or  mark  so  made  or  falsified  is  in  this  Act  referred  to  as  a  for- 
ged trade  mark. 

Pro\aded  that  in  any  prosecution  for  forging  a  trade  mark  the  burden  of  pro- 
ving the  assent  of  the  proprietor  shall  lie  on  the  defendant. 

Applying  marks  and  descriptions. 

5.    1.  A  person  shall  be  deemed  to  apply  a  trade  mark  or  mark  or  trade  descrip- 
tion to  goods  who 

a)  Applies  it  to  the  goods  themselves;  or 

b)  Applies  it  to  any  covering,  label,  reel,  or  other  thing  in  or  with  which 
the  goods  are  sold  or  exposed  or  had  in  possession  for  any  pvirpose  of 
^ale,  trade,  or  manufacture;  or 

c)  Places,  encloses,  or  annexes  any  goods  which  are  sold  or  exposed  or 
had  in  possession  for  any  purpose  of  sale,  trade,  or  manufacture,  in, 
with,  or  to  any  covering,  label,  reel,  or  other  thing  to  which  a  trade 
mark  or  trade  description  has  been  applied;  or 

d)  Uses  a  trade  mark  or  mark  or  trade  description  in  any  manner  calcu- 
lated to  lead  to  the  behef  that  the  goods  in  connexion  with  which  it  is 
used  are  designated  or  described  by  that  trade  mark  or  mark  or  trade 
description. 

2.  The  expression  "covering"  includes  any  stopper,  cask,  bottle,  vessel,  box, 
cover,  capsule,  case,  frame,  or  wrapper;  and  the  expression  "label"  includes 
any  band  or  ticket. 

A  trade  mark,  or  mark,  or  trade  description,  shall  be  deemed  to  be 
appUed  whether  it  is  woven,  impressed,  or  otherwise  worked  into,  or  annexed, 
or  affixed  to  the  goods,  or  to  any  covering,  label,  reel,  or  other  thing. 

3.  A  person  shall  be  deemed  to  falsely  apply  to  goods  a  trade  mark  or  mark, 
who  without  the  assent  of  the  proprietor  of  a  trade  mark  applies  such  trade 
mark,  or  a  mark  so  nearly  resembling  it  as  to  be  calculated  to  deceive,  but 
in  any  prosecution  for  falsely  applying  a  trade  mark  or  mark  to  goods  the 
burden  of  proving  the  assent  of  the  proprietor  shall  lie  on  the  defendant. 

Exemption  of  certain  persons  employed  in  ordinary  course  of  business. 

6.  Where  a  defendant  is  charged  with  making  any  die,  block,  machine,  or 
other  instrument  for  the  purpose  of  forging,  or  being  used  for  forging,  a  trade  mark, 
or  with  falsely  applying  to  goods  any  trade  mark  or  any  mark  so  nearly  resembhng 
a  trade  mark  as  to  be  calculated  to  deceive,  or  with  applying  to  goods  any  false 
trade  description,  or  causing  any  of  the  things  in  this  section  mentioned  to  be  done, 
and  proves 

a)  That  in  the  ordinary  course  of  his  business  he  is  employed,  on  behalf  of 
other  persons,  to  make  dies,  blocks,  machines,  or  other  instruments  for 
making,  or  being  used  in  making,  trade  marks,  or  as  the  case  may  be,  to 
apply  marks  or  descriptions  to  goods,  and  that  in  the  case  which  is  the 
subject  of  the  charge  he  was  so  employed  by  some  person  resident  in  the 
United  Kingdom,  and  was  not  interested  in  the  goods  by  way  of  profit  or 
commission  dependent  on  the  sale  of  such  goods;  and 

b)  That  he  took  reasonable  precautions  against  committing  the  offence 
charged;  and 

c)  That  he  had,  at  the  time  of  the  commission  of  the  alleged  offence,  no 
reason  to  suspect  the  genuineness  of  the  trade  mark,  mark,  or  trade 
description;  and 

d)  That  he  gave  to  the  prosecutor  all  the  information  in  his  power  with  re- 
spect to  the  persons  on  whose  behalf  the  trade  mark,  mark,  or  description 
was  applied 

he  shall  be  discharged  from  the  prosecution,  but  shall  be  liable  to  pay  the  costs 
incurred  by  the  prosecutor,  unless  he  has  given  due  notice  to  him  that  he  will  rely 
on  the  above  defence. 

Application  ot  Act  to  watcbes. 

7,  Where  a  watch  case  has  thereon  any  words  or  marks  which  constitute,  or 
are  by  common  repute  considered  as  constituting,  a  description  of  the  country 
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in  which  the  watch  was  made,  and  the  watch  bears  no  description  of  the  country 
where  it  was  made,  those  words  or  marks  shall  prima  facie  be  deemed  to  be  a  descrip- 
tion of  that  country  within  the  meaning  of  this  Act,  and  the  provisions  of  this  Act 
with  respect  to  goods  to  which  a  false  trade  description  has  been  apphed,  and  with 
respect  to  selling  or  exposing  for  or  having  in  possession  for  sale,  or  any  purpose 
of  trade  or  manufacture,  goods  with  a  false  trade  description,  shall  apply  accord- 
ingly, and  for  the  purposes  of  this  section  the  espression  "watch"  means  all  that 
portion  of  a  watch  which  is  not  the  watch  case. 

Mark  on  watch  case. 

8.  1.  Every  person  who  after  the  date  fixed  by  Order  in  Council  sends  or  brings 
a  watch  case,  whether  imported  or  not,  to  any  assay  office  in  the  United 
Kingdom  for  the  purpose  of  being  assayed,  stamped,  or  marked,  shall 
make  a  declaration  declaring  in  what  country  or  place  the  case  was  made. 
If  it  appears  by  such  declaration  that  the  watch  case  was  made  in  some 
country  or  place  out  of  the  United  Kingdom,  the  assay  office  shall  place 
on  the  case  such  a  mark  (differing  from  the  mark  placed  by  the  office  on 
a  watch  case  made  in  the  United  Kingdom)  and  in  such  a  mode  as  may  be 
from  time  to  time  directed  by  Order  in  Council. 

2.  The  declaration  may  be  made  before  an  officer  of  an  assay  office,  appointed 
in  that  behalf  by  the  office  (which  officer  is  hereby  authorised  to  administer 
such  a  declaration),  or  before  a  justice  of  the  peace,  or  a  commissioner  hav- 
ing power  to  administer  oaths  in  a  Supreme  Court  of  Judicature  in  England 
or  Ireland,  or  in  the  Court  of  Session  in  Scotland,  and  shall  be  in  such  form 
as  may  be  from  time  to  time  directed  by  Order  in  Council. 

3.  Every  person  who  makes  a  false  declaration  for  the  purposes  of  this  section 
shall  be  Hable,  on  conviction  on  indictment,  to  the  penalties  of  perjury, 
and  on  summary  conviction  to  a  fine  not  exceeding  twenty  pounds  for  each 
offence. 

Trade  mark,  how  described  in  pleading. 

9.  In  any  indictment,  pleading,  proceeding,  or  document,  in  which  any  trade 
mark  or  forged  trade  mark  is  intended  to  be  mentioned,  it  shall  be  sufficient,  with- 
out further  description  and  without  any  copy  or  facsimile,  to  state  that  trade  mark 
or  forged  trade  mark  to  be  a  trade  mark  or  forged  trade  mark. 

Rules  as  to  evidence. 

10.  In  any  prosecution  for  an  offence  against  this  Act,  — 

1.  A  defendant,  and  his  wife  or  her  husband,  as  the  case  may  be,  may,  if 
the  defendant  thinks  fit,  be  called  as  a  witness,  and,  if  called,  shall  be  sworn 
and  examined,  and  may  be  cross-examined  and  re-examined  in  Uke  manner 
as  any  other  witness. 

2.  In  the  case  of  imported  goods,  evidence  of  the  port  of  shipment  shall  be 
prima  facie  evidence  of  the  place  or  country  in  which  the  goods  were  made 
or  produced. 

Punishment  of  accessories. 

11.  Any  person  who,  being  within  the  United  Kingdom,  procures,  counsels, 
aids,  abets,  or  is  accessory  to  the  commission,  without  the  United  Kingdom,  of 
any  act,  which,  if  committed  in  the  United  Kingdom,  would  under  this  Act  be  a 
misdemeanour,  shall  be  guilty  of  that  misdemeanour  as  a  principal,  and  be  Hable 
to  be  indicted,  proceeded  against,  tried,  and  convicted  in  any  county  or  place  in 
the  United  Kingdom  in  which  he  may  be,  as  if  the  misdemeanour  had  been  there 
committed. 

Search  warrant. 

12.  1.  Where,  upon  information  of  an  offence  against  this  Act,  a  justice  has  issued 
either  a  summons  requiring  the  defendant  charged  by  such  information 
to  appear  to  answer  to  the  same,  or  a  warrant  for  the  arrest  of  such  defen- 
dant, and  either  the  said  justice  on  or  after  issuing  the  summons  or  warrant, 
or  any  other  justice,  is  satisfied  by  information  on  oath  that  there  is  rea- 
sonable cause  to  suspect  that  any  goods  or  things  by  means  of  or  in  re- 
lation to  which  such  offence  has  been  committed  are  in  any  house  or  pre- 
mises of  the  defendant,  or  otherwise  in  his  possession  or  under  his  control 
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in  any  place,  such  justice  may  issue  a  warrant  under  his  hand  by  virtue 
of  which  it  shall  be  lawful  for  any  constable  named  or  referred  to  in  the 
warrant,  to  enter  such  house,  premises,  or  place  at  any  reasonable  time 
by  day,  and  to  search  there  for  and  seize  and  take  away  those  goods  or 
things;  and  any  goods  or  things  seized  under  any  such  warrant  shall  be 
brought  before  a  court  of  summary  jurisdiction  for  the  purpose  of  its  being 
determined  whether  the  same  are  or  are  not  liable  to  forfeiture  under  this 
Act. 

2.  If  the  owner  of  any  goods  or  things  which,  if  the  owner  thereof  had  been 
convicted,  would  be  liable  to  forfeiture  under  this  Act,  is  unknown  or  cannot 
be  found,  an  information  or  complaint  may  be  laid  for  the  purpose  only 
of  enforcing  such  forfeiture,  and  a  court  of  summary  jurisdiction  may  cause 
natice  to  be  advertised  stating  that,  unless  cause  is  shown  to  the  contrary 
the  at  time  and  place  named  in  the  notice,  such  goods  or  things  will  be 
forfeited,  and  at  such  time  and  place  the  court,  unless  the  owner  or  any 
person  on  his  behalf,  or  other  person  interested  in  the  goods  or  things, 
shows  cause  to  the  contrary,  may  order  such  goods  or  things  or  any  of  them 
to  be  forfeited. 

3.  Any  goods  or  things  forfeited  under  this  section,  or  under  any  other  pro- 
vision of  this  Act,  may  be  destroyed  or  otherwise  disposed  of,  in  such  manner  as 
the  court  by  which  the  same  are  forteited  may  direct,  and  the  court  may,  out  of 
any  proceeds  which  may  be  realised  by  the  disposition  of  such  goods  (all  trade 
marks  and  trade  descriptions  being  first  obliterated),  award  to  any  innocent  party 
any  loss  he  may  innocently  sustained  in  dealing  with  such  goods. 

13.  (Vexatious  indictments.) 

14.  (Costs  of  defence  or  prosecution.) 

Limitation  of  prosecution. 

15.  No  prosecution  for  an  offence  against  this  Act  shall  be  commenced  after 
the  expiration  of  three  years  next  after  the  commission  of  the  offence,  or  one  year 
next  after  the  first  discovery  thereof  by  the  prosecutor,  whichever  expiration  first 
happens. 

Prohibition  on  importation. 

16.  Whereas  it  is  expedient  to  make  further  provision  for  prohibiting  the 
importation  of  goods  which,  if  sold,  would  be  liable  to  forfeiture  under  this  Act; 
be  it  therefore  enacted  as  follows: 

1.  All  such  goods,  and  also  all  goods  of  foreign  manufacture  bearing  any  name 
or  trade  mark  being  or  purporting  to  be  the  name  or  trade  mark  of  any 
manufacturer,  dealer,  or  trader  in  the  United  Kingdom,  unless  such  name 
or  trade  mark  is  accompanied  by  a  definite  indication  of  the  country  in 
which  the  goods  were  made  or  produced,  are  hereby  prohibited  to  be  im- 
ported into  the  United  Kingdom,  and,  subject  to  the  pro\n.sions  of  this 
section,  shall  be  included  among  goods  prohibited  to  be  imported  as  if  they 
were  specified  iu  section  forty-two  of  the  Customs  Consolidation  Act,  1876. 

2.  Before  detaining  any  such  goods,  or  taking  any  further  proceedings  with 
a  view  to  the  forfeiture  thereof  under  the  law  relating  to  the  Customs,  the 
Commissioners  of  Customs  may  require  the  regulations  under  this  section, 
whether  as  to  information,  security,  conditions,  or  other  matters,  to  be 
compHed  with,  and  may  satisfy  themselves  in  accordance  with  those  regu- 
lations that  the  goods  are  such  as  are  prohibited  by  this  section  to  be  imported. 

3.  The  Commissioners  of  Customs  may  from  time  to  time  make,  revoke  and 
vary,  regulations,  either  general  or  special,  respecting  the  detention  and  for- 
feiture of  goods  the  importation  of  which  is  prohibited  by  this  section,  and 
the  conditions,  if  any,  to  be  fulfilled  before  such  detention  and  forfeiture, 
and  may  by  such  regulations  determine  the  information,  notices,  and 
security  to  be  given,  and  the  evidence  requisite  for  any  of  the  purposes  of 
this  section,  and  the  mode  of  verification  of  such  evidence. 

4.  Where  there  is  on  any  goods  a  name  which  is  identical  with  or  a  colourable 
imitation  of  the  name  of  a  place  in  the  United  Kingdom,  that  name,  unless 
accompanied  by  the  name  of  the  country  in  which  such  place  is  situate, 
shall  be  treated  for  the  purposes  of  this  section  as  if  it  were  the  name  of 
a  place  in  the  United  Kingdom. 
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5.  Such  regulations  may  apply  to  all  good  the  importation  of  which  is  prohibited 
by  this  section,  or  different  regulations  may  be  made  respecting  different 
classes  of  such  goods  or  of  offences  in  relation  to  such  goods. 

6.  The  Commissioners  of  Customs,  in  making  and  in  administering  the  regu- 
lations, and  generally  in  the  administration  of  this  section,  whether  in  the 
exercise  of  any  discretion  or  opinion,  or  otherwise,  shall  act  under  the  con- 
trol of  the  Treasury. 

7.  The  regulations  may  provide  for  the  informant  reimbursing  the  Commis- 
sioners of  Customs  all  expenses  and  damages  incurred  in  respect  of  any 
detention  made  on  his  information,  and  of  any  proceedings  consequent 
on  such  detention. 

8.  All  regulations  under  this  section  shall  be  published  in  the  "London  Gazette" 
and  in  the  "Board  of  Trade  Journal". 

9.  This  section  shall  have  effect  as  if  it  were  part  of  the  Customs  ConsoUdation 
Act,  1876,  and  shall  accordingly  apply  to  the  Isle  of  Man  as  if  it  were  part 
of  the  United  Kingdom. 

Implied  warranty  on  sale  ol  marked  goods. 

17.  On  the  sale  or  in  the  contract  for  the  sale  of  any  goods  to  which  a  trade 
mark,  or  mark,  or  trade  description  has  been  applied,  the  vendor  shall  be  deemed 
to  warrant  that  the  mark  is  a  genuine  trade  mark  and  not  forged  or  falsely  applied, 
or  that  the  trade  description  is  not  a  f  afee  trade  description  within  the  meaning  of 
this  Act,  unless  the  contrary  is  expressed  in  some  writing  signed  by  or  on  behalf 
of  the  vendor  and  deUvered  at  the  time  of  the  sale  or  contract  to  and  accepted  by 
the  vendee. 

Provisions  of  Act  as  to  false  description  not  to  apply  in  ceitain  cases. 

18.  Where,  at  the  passing  of  this  Act,  a  trade  description  is  lawfully  and 
generally  appUed  to  goods  of  a  particular  class,  or  manufactured  by  a  particular 
method,  to  indicate  the  particular  class  or  method  of  manufacture  of  such  goods, 
the  provisions  of  this  Act  with  respect  to  false  trade  descriptions  shall  not  apply  to 
such  trade  description  when  so  applied:  Provided  that  where  such  trade  description 
includes  the  name  of  a  place  or  country,  and  is  calculated  to  mislead  as  to  the  place 
or  country  where  the  goods  to  which  it  is  applied  were  actually  made  or  produced, 
and  the  goods  are  not  actually  made  or  produced  in  that  place  or  country,  this 
section  shall  not  apply  imless  there  is  added  to  the  trade  description,  immediately 
before  or  after  the  name  of  that  place  or  country,  in  an  equally  conspicuous  manner, 
with  that  name,  the  name  of  the  place  or  country  in  which  the  goods  were  actually 
made  or  produced,  with  a  statement  that  they  were  made  or  produced  there. 

Savings. 

19.  1.  This  Act  shall  not  exempt  any  person  from  any  action,  suit,  or  other  pro- 
ceeding which  might,  but  for  the  provisions  of  this  Act,  be  brought  against 
him. 

2.  Nothing  in  this  Act  shall  entitle  any  person  to  refuse  to  make  a  complete 
discovery,  or  to  answer  any  question  or  interrogatory  in  any  action,  but 
such  discovery  or  answer  shall  not  be  admissible  in  evidence  against  such 
person  in  any  prosecution  for  an  offence  against  this  Act. 

3.  Nothing  in  this  Act  shall  be  construed  so  as  to  render  liable  to  any  prose- 
cution or  punishment  any  servant  of  a  master  resident  in  the  United  King- 
dom who  bona  fide  acts  in  obedience  to  the  instructions  of  such  master, 
and,  on  demand  made  by  or  on  behalf  of  the  prosecutor,  has  given  full 
information  as  to  his  master. 

False  representation  as  to  Royal  Warrant. 

20.  Any  person  who  falsely  represents  that  any  goods  are  made  by  a  person 
holding  a  Royal  Warrant,  or  for  the  service  of  Her  Majesty,  or  any  of  the  Royal 
Family,  or  any  Government  department,  shall  be  Uable,  on  summary  conviction, 
to  a  penalty  not  exceeding  twenty  pounds. 

Application  of  Act  to  Scotland. 

21.  In  the  appUcation  of  the  this  Act  to  Scotland  the  following  modifications 
shall  be  made: 
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The  expression  "Summary  Jurisdiction  Acts"  means  the  Summary  Pro- 
cedure Act,  1864,  and  any  Acts  amending  the  same: 

The  expression  "justice"  means  sheriff: 

The  expression  "court  of  summary  jurisdiction"  means  the  Sheriff  Court, 
and  all  jurisdiction  necessary  for  the  purpose  of  this  Act  is  hereby  conferred 
on  sheriffs. 

Application  of  Act  to  Ireland. 

22.  In  the  application  of  this  Act  to  Ireland,  the  following  modifications  shall 
be  made: 

The  expression  "Summary  Jurisdiction  Acts"  means,  so  far  as  respects 
the  police  (fistrict  of  Dublin  metropolis,  the  Acts  regulating  the  powers  and 
duties  of  justices  of  the  peace  of  such  district,  and  as  regards  the  rest  of  Ire- 
land means  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act  amending 
the  same: 

The  expression  "court  of  summary  jurisdiction"  means  justices  acting 
under  those  Acts. 

23.  (Repecd.) 


The  Deeds  of  Arrangement  Act,  1887. 

50  &  51  Vict. 

Cap.  LVII. 
An  Act  to  provide  for  the  Registration   of  Deeds  of  Arrangement 

(i6th  September,   1887). 

Sliort  title. 

1.  This  Act  may  be  cited  for  all  piu-poses  as  the  Deeds  of  Arrangement  Act,  1887. 

Extent  of  Act. 

2.  This  Act  shall  not  extend  to  Scotland. 

3.  (Repealed,  S.  L.  R.  Act,  1908.) 

Application  of  Act. 

4.  1.  This  Act  shall  apply  to  every  deed  of  arrangement,  as  defined  in  this  section, 
made  after  the  commencement  of  this  Act. 
2.  A  deed  of  arrangement  to  which  this  Act  applies  shall  include  any  of  the 
following  instruments,  whether  under  seal  or  not,  made  by,  for,  or  in  re- 
spect of  the  affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally 
(otherwise  than  in  pursuance  of  the  law  for  the  time  being  in  force  relating 
to  bankruptcy),  that  is  to  say: 

a)  An  assignment  of  property; 

b)  A  deed  of  or  agreement  for  a  composition ; 

And  in  cases  where  creditors  of  a  debtor  obtain  any  control  over  his 
property  or  business; 

c)  A  deed  of  inspectorship  entered  into  for  the  purpose  of  carrying  on  or 
winding  up  a  business; 

d)  A  letter  of  hcense  authorising  the  debtor  or  any  other  person  to  manage, 
carry  on,  reaUse,  or  dispose  of  a  business,  with  a  view  to  the  payment 
of  debts;  and 

e)  Any  agreement  or  instrument  entered  into  for  the  purpose  of  carrying 
on  or  winding  up  the  debtor's  business,  or  authorising  the  debtor  or  any 
other  person  to  manage,  carry  on,  reahse,  or  dispose  of  the  debtor's 
business,  with  a  view  to  the  payment  of  his  debts. 

Avoidance  of  unregistered  deeds  of  arrangement. 

5,  A  deed  of  arrangement  to  which  this  Act  appHes  shall  be  void  unless  the 
same  shall  have  been  registered  under  this  Act  witMn  seven  clear  days  after  the 
first  execution  thereof  by  the  debtor  or  any  creditor,  or  if  it  is  executed  in  any  place 
out  of  England  or  Ireland  respectively,   then  within  seven  clear  days  after  the 
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time  at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in  England  or 
Ireland  respectively,  if  posted  within  one  week  after  the  execution  thereof,  and 
unless  the  same  shall  bear  such  ordinary  and  ad  valorem  stamp  as  is  under  this 
Act  provided. 

Mode  ot  registration. 

6.  The  registration  of  a  deed  of  arrangement  under  this  Act  shall^be  effected 
in  the  following  manner: 

1.  A  true  copy  of  the  deed,  and  of  every  schedule  or  inventory  thereto  an- 
nexed, or  therein  referred  to,  shall  be  presented  to  and  filed  with  the 
registrar  within  seven  clear  days  after  the  execution  of  the  said  deed  (in  like 
manner  as  a  biU  of  sale  given  by  way  of  security  for  the  payment  of  money 
is  now  required  to  be  filed),  together  with  an  affidavit  verifying  the  time  of 
execution,  and  containing  a  description  of  the  residence  and  occupation  of 
the  debtor,  and  of  the  place  or  places  where  his  business  is  carried  on,  and 
an  affidavit  by  the  debtor  stating  the  total  estimated  amount  of  property 
and  liabilities  included  under  the  deed,  the  total  amount  of  the  composition 
(if  any)  payable  thereunder,  and  the  names  and  addresses  of  his  creditors. 

2.  No  deed  shall  be  registered  under  this  Act  unless  the  original  of  such  deed, 
duly  stamped  with  the  proper  inland  revenue  duty,  and  in  addition  to  such 
duty  a  stamp  denoting  a  duty  computed  at  the  rate  of  one  shilling  for 
every  hundred  pounds  or  fraction  of  a  hundred  pounds  of  the  sworn  value 
of  the  property  passing,  or  (where  no  property  passes  under  the  deed)  the 
amount  of  composition  payable  under  the  deed,  is  produced  to  the  registrar 
at  the  time  of  such  registration. 

Form  of  register. 

7.  The  registrar  shall  keep  a  register  wherein  shall  be  entered  as  soon  as  con- 
veniently may  be  after  the  presentation  of  a  deed  for  registration,  an  abstract  of 
the  contents  of  every  deed  of  arrangement  registered  under  this  Act,  containing  the 
following  and  any  other  prescribed  particulars: 

a)  The  date  of  the  deed; 

b)  The  name,  address,  and  description  of  the  debtor,  and  the  place  or  places 
where  his  business  is  carried  on,  and  the  title  of  the  firm  or  firms  under  which 
the  debtor  carries  on  business,  and  the  name  and  address  of  the  trustee 
(if  any)  under  the  deed; 

c)  A  short  statement  of  the  nature  and  effect  of  the  deed,  and  of  the  com- 
position in  the  pound  payable  thereunder; 

d)  The  date  of  registration; 

e)  The  amount  of  property  and  liabilities  included  under  the  deed,  as  estimated 
by  the  debtor. 

Registrar  and  office  for  registration. 

8.  1.  The  registrar  of  bills  of  sale  in  England  and  Ireland  respectively  shall  be 
the  registrar  for  the  purposes  of  this  Act. 
2.  In  England  the  Bills  of  Sale  Department  of  the  Central  Office  of  the  Supreme 
Court  of  Judicature,  and  in  Ireland  the  BiUs  of  Sale  Office  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  shall  be  the  office  for  the  regi- 
stration of  deeds  of  arrangement. 

Rectification  of  register. 

9.  The  court  or  a  judge  upon  being  satisfied  that  the  omission  to  register 
a  deed  of  arrangement  within  the  time  required  by  this  Act  or  that  the  omission 
or  mis-statement  of  the  name,  residence,  or  description  of  any  person  was  accidental 
or  due  to  inadvertence,  or  to  some  cause  beyond  the  control  of  the  debtor  and  not 
imputable  to  any  negUgence  on  his  part,  may  on  the  application  of  any  party  inter- 
ested, and  on  such  terms  and  conditions  as  are  just  and  expedient,  extend  the 
tirne  for  such  registration,  or  order  such  omission  or  mis-statement  to  be  supplied  or 
rectified  by  the  insertion  in  the  register  of  the  true  name,  residence,  or  description. 

Time  for  registration. 

10.  When  the  time  for  registering  a  deed  of  arrangement  expires  on  a  Sunday, 
or  other  day  on  which  the  registration  office  is  closed,  the  registration  shall  be 
vaUd  if  made  on  the  next  following  day  on  which  the  office  is  open. 
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Office  copies. 

11.  Subject  to  the  provisions  of  this  Act,  and  to  any  riiles  made  thereunder, 
any  person  shall  be  entitled  to  have  an  office  copy  of,  or  extract  from,  any  deed 
registered  under  this  Act  upon  paying  for  the  same  at  the  hke  rate  as  for  office 
copies  of  judgments  of  the  High  Court  of  Justice,  and  any  copy  or  extract  purpor- 
ting to  be  an  office  copy  or  extract  shall,  in  all  courts  and  before  aU  arbitrators  or 
other  persons,  be  admitted  as  prima  facie  evidence  thereof,  and  of  the  fact  and 
date  of  registration  as  shown  thereon. 

Inspection  of  register  and  registered  deeds. 

12.  1.  Any  person  shall  be  entitled,  at  all  reasonable  times,  to  search  the  register 

on  payment  of  one  shilling,  or  such  other  fee  as  may  be  prescribed,  and 
subject  to  such  regulations  as  may  be  prescribed,  and  shall  be  entitled,  at  all 
reasonable  times,  to  inspect,  examine,  and  make  extracts  from  any  registered 
deed  of  arrangement,  without  being  required  to  make  a  written  application 
or  to  specify  any  particulars  in  reference  thereto,  upon  payment  of  one 
shilling,  or  such  other  fee  as  may  be  prescribed,  for  each  deed  of  arrange- 
ment inspected. 
2.  Provided  that  the  said  extracts  shall  be  limited  to  the  dates  of  execution 
and  of  registration,  the  names,  addresses,  and  descriptions  of  the  debtor 
and  of  the  parties  to  the  deed,  a  short  statement  of  the  nature  and  effect 
of  the  deed  and  any  other  prescribed  particulars. 

Local  registration  of  copy  of  deeds. 

13.  1.  When  the  place  of  business  or  residence  of  the  debtor  who  is  one  of  the 

parties  to  a  deed  of  arrangement,  or  who  is  referred  to  therein,  is  situate  in 
some  place  outside  the  London  bankruptcy  district,  as  defined  by  the  Bank- 
ruptcy Act,  1883,  the  registrar  shall  within  three  clear  days  after  registration, 
and  in  accordance  with  the  prescribed  directions,  transmit  a  copy  of  such 
deed  to  the  registrar  of  the  county  court  in  the  district  of  which  such  place 
of  business  or  residence  is  situate. 

2.  Every  copy  so  transmitted  shall  be  filed,  kept,  and  indexed  by  the  registrar 
of  the  county  court  in  the  prescribed  manner,  and  any  person  may  search, 
inspect,  make  extracts  from,  and  obtain  copies  of,  the  registered  copy,  in 
the  hke  manner  and  upon  the  like  terms,  as  to  payment  or  otherwise,  as  near 
as  may  be,  as  in  the  case  of  deeds  registered  under  this  Act. 

3.  This  section  shall  not  apply  to  Ireland. 

Affidavits. 

14.  Every  affidavit  required  by  or  for  the  purposes  of  this  Act  may  be  sworn 
before  a  master  of  the  Supreme  Court  of  Judicature  in  England  or  Ireland,  or 
before  any  person  empowered  to  take  affidavits  in  the  Supreme  Courts  of  Judicature 
of  England  or  Ireland. 

Fees.    38  &  39  Vict.  c.  77,  s.  26. 

15.  1.  There  shall  be  taken,  in  respect  of  the  registration  of  deeds  of  arrangement, 
and  in  respect  of  any  office  copies  or  extracts,  or  official  searches  made 
by  the  registrar,  such  fees  as  may  be  from  time  to  time  prescribed;  and 
nothing  in  this  Act  contained  shall  make  it  obligatory  on  the  registrar  to 
do,  or  permit  to  be  done,  any  act  in  respect  of  which  any  fee  is  specified 
or  prescribed,  except  on  payment  of  such  fee. 
2.  The  twenty-sixth  section  of  the  Supreme  Court  of  Judicature  Act,  1875, 
as  regards  England,  and  the  eighty-fourth  section  of  the  Supreme  Court 
of  Judicature  Act  (Ireland),  1877,  as  regards  Ireland,  and  any  enactments 
for  the  time  being  in  force  amending  or  substituted  for  those  sections 
respectively  shall  apply  to  fees  under  this  Act,  and  orders  under  those 
sections  may,  if  need  be,  be  made  in  relation  to  such  fees  accordingly. 

16.  (Repealed,  S.  L.  R.  Act,  1908.) 
Saving  as  to  Bankruptcy  Acts. 

17.  Nothing  contained  in  this  Act  shall  be  construed  to  repeal  or  shall  affect 
any  provision  of  the  law  for  the  time  being  in  force  in  relation  to  bankruptcy,  or 
shall  give  validity  to  any  deed  or  instrument  which  by  law  is  an  act  of  bank- 
ruptcy, or  void  or  voidable. 
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Roles.    40  &  41  Vict.  c.  57. 

18.  1.  Rules  for  carrying  this  Act  into  effect  may  be  made,  revoked,  and  altered 
from  time  to  time  by  the  like  persons  and  in  the  like  manner  in  which 
rules  may  be  made  under  and  for  the  piu'poses  of  the  Supreme  Court  of 
Judicature  Acts,  1873  to  1884,  as  regards  England,  and  the  Supreme  Court 
of  Judicature  Act  (Ireland),  1877,  as  regards  Ireland. 
2.  Such  rules  as  may  be  required  for  the  purposes  of  this  Act  may  be  made 
at  any  time  after  the  passing  of  this  Act. 

Interpretation  ol  terms. 

19.   In  this  Act,  unless  the  context  otherwise  requires: 
"Court  or  a  judge"  means  the  High  Court  of  Justice  and  any  judge  thereof; 
"Creditors  generally"  includes  all  creditors  who  may  assent  or  take  the 
benefit  of  a  deed  of  arrangement; 

"Person"  includes  a  body  of  persons  corporate  or  imincorporate ; 
"Prescribed"  means  prescribed  by  rules  to  be  made  imder  this  Act; 
"Property"  has  the  same  meaning  as  the  same  expression  has  in  the  Bank- 
ruptcy Act,  1883; 
"Rules"  includes  forms. 


The  Preferential  Payments  in  Bankruptcy  Act,  1888.^) 

51  &  52  Vict. 

Cap.  LXII. 
An  Act  to  amend  the  Law  with  respect  to  Preferential  Payments 
in  Bankruptcy,   and  in  the  winding-up   of  Companies   (24th  De- 
cember,  1888). 


Priority  ot  debts. 
1.    1.  In  the  distribution  of  the  property  of  a  bankrupt,  and  in  the  distribution 
of  the  assets  of  any  company  being  wound  up  under  the  Companies  Act, 
1862,  and  the  Acts  amending  the  same,  there  shall  be  paid  in  priority  to 
all  other  debts: 

a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  company 
at  the  date  of  the  receiving  order  or,  as  the  case  may  be,  the  commence- 
ment of  the  winding-up,  and  having  become  due  and  payable  within 
twelve  months  next  before  that  time,  and  aU  assessed  taxes,  land  tax, 
property  or  income  tax  assessed  on  the  bankrupt  or  the  company  up 
to  the  fifth  day  of  April  next  before  the  date  of  the  receiving  order, 
or,  as  the  case  may  be,  the  commencement  of  the  winding-up,  and  not 
exceeding  in  the  whole  one  year's  assessment; 

b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered 
to  the  bankrupt  or  the  company  during  four  months  before  the  date  of 
the  receiving  order,  or,  as  the  case  may  be,  the  commencement  of  the 
winding-up,  not  exceeding  fifty  pounds;  and 

c)  AU  wages  of  any  labourer  or  workman  not  exceeding  twenty-five  pounds, 
whether  payable  for  time  or  for  piece  work,  in  respect  of  services 
rendered  to  the  bankrupt  or  the  company  during  two  months  before  the 
date  of  the  receiving  order  or,  as  the  case  may  be,  the  commencement  of 
the  winding-up:  Provided  that  where  any  labourer  in  husbandry  has 
.entered  into  a  contract  for  the  payment  of  a  portion  of  his  wages  in  a 
lump  sum  at  the  end  of  the  year  of  hiring,  he  shall  have  priority  in 
respect  of  the  whole  of  such  sum,  or  a  part  thereof,  as  the  Court  'may 
decide  to  be  due  under  the  contract,  proportionate  to  the  time  of  service 
up  to  the  date  of  the  receiving  order,  or,  as  the  case  may  be,  the  com- 
mencement of  the  winding-up. 


1)  Sections  one,  two  and  three,  so  far  as  they  relate  to  companies,  have  been  repealed 
by  the  Companies  (Consolidation)  Act  1908. 


COMMISSIONERS  FOR  OATHS  ACT,  1889.  897 

2.  The  foregoing  debts  shall  rank,  equally  between  themselves  and  shall  be 
paid  in  full,  unless  the  property  of  the  bankrupt  is,  or  the  assets  of  the 
company  are,  insufficient  to  meet  them,  in  which  case  they  shall  abate  in 
equal  proportions  between  themselves. 

3.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of 
administration  or  otherwise,  the  foregoing  debts  shall  be  discharged  forth- 
with so  far  as  the  property  of  the  debtor,  or  the  assets  of  the  company,  as 
the  case  may  be,  is  or  are  sufficient  to  meet  them. 

4.  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained 
on  any  goods  or  effects  of  a  bankrupt  or  a  company  being  wound  up  within 
three  months  next  before  the  date  of  the  receiving  order  or  the  winding-up 
order  respectively,  the  debts  to  which  priority  is  given  by  this  section 
shall  be  a  first  charge  on  the  goods  or  effects  so  distrained  on,  or  the 
proceeds  of  the  sale  thereof.  Provided,  that  in  respect  of  any  money  paid 
under  any  such  charge  the  landlord  or  other  person  shall  have  the  same 
rights  of  priority  as  the  person  to  whom  such  payment  is  made. 

5.  This  section,  so  far  as  it  relates  to  the  property  of  a  bankrupt,  shall  have 
effect  as  part  of  section  forty  of  the  Bankruptcy  Act,  1883. 

6.  This  section  shall  apply,  in  the  case  of  a  deceased  person  who  dies  insolvent, 
as  if  he  were  a  bankrupt,  and  as  if  the  date  of  his  death  were  substituted 
for  the  date  of  the  receiving  order. 

Savings. 

2.  1.  Nothing  in  this  Act  shall  alter  the  effect  of  section  five  of  the  Act  twenty- 
eight  and  twenty-nine  Victoria,  chapter  eighty-six,  "To  amend  the  law  of 
partnership,"  or  shall  prejudice  the  provisions  of  the  Friendly  Societies 
Act,  1875,  or  shall  affect  the  priority  given  to  the  payment  of  funeral  and 
testamentary  expenses  by  section  one  hundred  and  twenty-five  of  the 
Bankruptcy  Act,  1883. 

2.  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Stannaries  Act,  1887. 

Application  of  Act. 

3.  This  Act  shall  apply  only  in  the  case  of  receiving  orders  and  orders  for  the 
administration  of  the  estates  of  deceased  debtors  according  to  the  law  of  bank- 
ruptcy made  and  windings-up  commenced  after  the  commencement  of  this  Act.. 

Extent  of  Act. 

4.  This  Act  shall  not  apply  to  Ireland. 
5  &  6.   {Repealed  S.  L.  R.  Act,  1908.) 

Short  title. 

7.  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Act,  1888. 


The  Commissioners  for  Oaths  Act,  1889. 

52  &  53  Vict. 

Cap.  X. 
Tailing  of  oaths  out  of  England. 

3.  1.  Any  oath  or  affidavit  required  for  the  purpose  of  any  court  or  matter  in 
England,  or  for  the  purpose  of  the  registration  of  any  instrument  in  any  part 
of  the  United  Kingdom,  may  be  taken  or  made  in  any  place  out  of  England 
before  any  person  having  authority  to  administer  an  oath  in  that  place. 
2.  In  the  case  of  a  person  having  such  authority  otherwise  than  by  the  law 
of  a  foreign  country,  judicial  and  official  notice  shall  be  taken  of  his  seal 
or  signature  affixed,  impressed,  or  subscribed  to  or  on  any  such  oath  or 
affidavit. 
Powers  as  to  oaths  and  notarial  acts  abroad. 

6.    As  amended  hy  54  &  55  Vict.  c.  50,  s.  2. 

1.  Every  British  ambassador,  envoy,  minister,  charge  d'affaires,  and  secretary 
of  embassy  or  legation  exercising  his  functions  in  any  foreign  country,  and 
every  British  consul-general,  consul,  vice-consul,  acting  consul,  pro-consul, 
B  58 
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consular  agent,  acting  consul-general,  acting  vice-consul,  and  acting  consular 
agent  exercising  his  functions  in  any  foreign  place  may,  in  that  country 
or  place,  administer  any  oath  and  take  any  affidavit,  and  also  do  any  no- 
tarial act  which  any  notary  pubUc  can  do  within  the  United  Kingdom; 
and  every  oath,  affidavit,  and  notarial  act  administered,  sworn,  or  done  by 
or  before  any  such  person  shall  be  as  effectual  as  if  duly  administered,  sworn, 
or  done  by  or  defore  any  lawful  authority  in  any  part  of  the  United  Kingdom. 
2.  Any  document  purporting  to  have  affixed,  impressed,  or  subscribed  thereon 
or  thereto  the  seal  and  signature  of  any  person  authorised  by  this  section 
to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or  act  being 
administered,  taken,  or  done  by  or  before  him,  shall  be  admitted  in  evi- 
dence without  proof  of  the  seal  or  signature  being  the  seal  or  signature 
of  that  person,  or  of  the  official  character  of  that  person. 


Factors  Act,  1889. 

52  &  53  Vict. 

Cap.  XLV. 

An  Act  to  amend  and  consolidate  the  Factors  Acts 
(26  th  August  1889). 


Preliminary. 
Dellnltions. 

1.  For  the  purposes  of  this  Act: 

1.  The  expression  "mercantile  agent"  shall  mean  a  mercantile  agent  having 
in  the  customary  course  of  his  business  as  such  agent  authority  either  to 
sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or 
to  raise  money  on  the  security  of  goods. 

2.  A  person  shall  be  deemed  to  be  in  possession  of  goods  or  of  the  documents 
of  title  to  goods,  where  the  goods  or  documents  are  in  his  actual  custody  or 
are  held  by  any  other  person  subject  to  his  control  or  for  him  or  on  his  behalf. 

3.  The  expression  "goods"  shall  include  wares  and  merchandise. 

4.  The  expression  "document  of  title"  shall  include  any  biU  of  lading,  dock 
warrant,  warehouse-keeper's  certificate,  and  warrant  or  order  for  the  delivery 
of  goods,  and  any  other  document  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorising  or  purporting 
to  authorise,  either  by  endorsement  or  by  delivery,  the  possessor  of  the 
document  to  transfer  or  receive  goods  thereby  represented. 

5.  The  expression  "pledge"  shall  include  any  contract  pledging,  or  giving  a 
lien  or  security  on,  goods,  whether  in  consideration  of  an  original  advance 
or  of  any  further  or  continuing  advance  or  of  any  pecuniary  liabihty. 

6.  The  expression  "person"  shall  include  any  body  of  persons  corporate  or 
unincorporate. 

Dispositions  by  Mercantile  Agents. 
Powers  of  mercantile  agent  with  respect  to  disposition  ol  goods. 

2.  1.  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in  possession 

of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge,  or  other 
disposition  of  the  goods,  made  by  him  when  acting  in  the  ordinary  course 
of  business  of  a  mercantile  agent,  shall,  subject  to  the  provisions  of  this 
Act,  be  as  vahd  as  if  he  were  expressly  authorised  by  the  owner  of  the  goods 
to  make  the  same;  provided  that  the  person  taking  under  the  disposition 
acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition  notice  that 
the  person  making  the  disposition  has  not  authority  to  make  the  same. 
2.  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition,  which  would  have  been  valid  if  the  consent  had  con 
tinned,  shall  be  valid  notwithstanding  the  determination  of  the  consent; 


FACTORS  ACT,  1889.  899 

provided  that  the  person  taking  under  the  disposition  has  not  at  the  time 
thereof  notice  that  the  consent  has  been  determined. 

3.  Where  a  mercantile  agent  has  obtained  possession  of  any  documents  of  title 
to  goods  by  reason  of  his  being  or  having  been,  with  the  consent  of  the  owner, 
in  possession  of  the  goods  represented  thereby,  or  of  any  other  documents  of 
title  to  the  goods,  his  possession  of  the  first-mentioned  documents  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be  with  the  consent  of  the  owner. 

4.  For  the  purposes  of  this  Act  the  consent  of  the  owner  shaU  be  presumed  in 
the  absence  of  evidence  to  the  contrary. 

Eltect  ot  pledges  of  documents  of  title. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  be  a  pledge 
of  the  goods. 

Pledge  for  antecedent  debt. 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  or  liabiUty 
due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge,  the  pledgee  shall 
acquire  no  further  right  to  the  goods  than  could  have  been  enforced  by  the  pledgor 
at  the  time  of  the  pledge. 

Rights  acquired  by  exchange  of  goods  or  documents. 

5.  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or  other 
disposition,  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  payment  in  cash, 
or  the  dehvery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or 
of  a  negotiable  security,  or  any  other  valuable  consideration;  but  where  goods  are 
pledged  by  a  mercantile  agent  in  consideration  of  the  delivery  or  transfer  of  other 
goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  the  pledgee 
shall  acquire  no  right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value  of 
the  goods,  documents,  or  security  when  so  delivered  or  transferred  in  exchange. 

Agreements  through  clerks,  &c. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a  mercantile  agent 
through  a  clerk  or  other  person  authorised  in  the  ordinary  course  of  business  to 
make  contracts  of  sale  or  pledge  on  his  behalf  shall  be  deemed  to  be  an  agreement 
with  the  agent. 

Provisions  as  to  consignors  and  consignees. 
7.  1.  Where  the  owner  of  goods  has  given  possession  of  the  goods  to  another 
person  for  the  purpose  of  consignment  or  sale,  or  has  shipped  the  goods 
in  the  name  of  another  person,  and  the  consignee  of  the  goods  has  not  had 
notice  that  such  person  is  not  the  owner  of  the  goods,  the  consignee  shall,  in 
respect  of  advances  made  to  or  for  the  use  of  such  person,  have  the  same 
lien  on  the  goods  as  if  such  person  were  the  owner  of  the  goods,  and  may 
transfer  any  such  hen  to  another  person. 
2.  Nothing  in  this  section  shall  limit  or  affect  the  vahdity  of  any  sale,  pledge, 
or  disposition,  by  a  mercantile  agent. 

Dispositions  by  Sellers  and  Buyers  of  Goods. 

Disposition  by  seller  remaining  in  possession. 

8.  Where  a  person,  having  sold  goods,  continues,  or  is,  in  possession  of  the 
goods  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any  agreement  for 
sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same  in  good 
faith  and  without  notice  of  the  previous  sale,  shaU  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorised  by  the  owner 
of  the  goods  to  make  the  same. 

Disposition  by  buyer  obtaining  possession. 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods,  obtains  with  the 
consent  of  the  seller  possession  of  the  goods  or  the  documents  of  title  to  the  goods, 
the  dehvery  or  transfer,  by  that  person  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title,  under  any  sale,  pledge,  or  other  disposition 
thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  disposition  thereof,  to 
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any  person  receiving  the  same  in  good  faith  and  without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the  same  effect  as 
if  the  person  making  the  dehvery  or  transfer  were  a  mercantile  agent  in  possession 
of  the  goods  or  documents  of  title  with  the  consent  of  the  owner. 

Etfeet  of  transfer  ot  documents  on  vendor's  lien  or  right  of  stoppage  In  transitu. 

10.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a 
person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document 
to  a  person  who  takes  the  document  in  good  faith  and  for  valuable  consideration, 
the  lastmentioned  transfer  shall  have  the  same  effect  for  defeating  any  vendor's 
hen  or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has  for  defeating 
the  right  of  stoppage  in  transitu. 

Supplemental. 

Mode  of  transferring  documents. 

11.  For  the  purposes  of  this  Act,  the  transfer  of  a  document  may  be  by  endorse- 
ment, or,  where  the  document  is  by  custom  or  by  its  express  terms  transferable 
by  dehvery,  or  makes  the  goods  deliverable  to  the  bearer,  then  by  dehvery. 

Saving  for  rights  of  true  owner. 

12.    1.  Nothing  in  this  Act  shall  authorise  an  agent  to  exceed  or  depart  from  his 

authority  as  between  himself  and  his  principal,  or  exempt  him  from  any 

habihty,  civil  or  criminal,  for  so  doing. 

2.  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from  recovering  the 
goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the 
sale  or  pledge  thereof,  or  shall  prevent  the  owner  of  goods  pledged  by  an 
agent  from  having  the  right  to  redeem  the  goods  at  any  time  before  the 
sale  thereof,  on  satisfying  the  claim  for  which  the  goods  were  pledged,  and 
paying  to  the  agent,  if  by  him  required,  any  money  in  respect  of  which  the 
agent  would  by  law  be  entitled  to  retain  the  goods  or  the  documents  of 
title  thereto,  or  any  of  them,  by  way  of  hen  as  against  the  owner,  or  from 
recovering  from  any  person  with  whom  the  goods  have  been  pledged  any 
balance  of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of  the 
goods  after  deducting  the  amount  of  his  lien. 

3.  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an  agent  from 
recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or  any 
part  of  that  price,  subject  to  any  right  of  set-off  on  the  part  of  the  buyer 
against  the  agent. 

Saving  for  common  law  powers  of  agent. 

13.  The  provisions  of  this  Act  shall  be  construed  in  amplification  and  not  in 
derogation  of  the  powers  exerciseable  by  an  agent  independently  of  this  Act. 

14  &  15.   {Bepealed,  S.L.B.  Act,  1908.) 

Extent  ot  Act. 

16.  This  Act  shall  not  extend  to  Scotland. 
Short  title. 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889. 


The  Arbitration  Act,  1889. 

52  &  53  Vict. 

Cap.  XLTX. 

An  Act  for  amending  and  consolidating  the  Enactments  relating 

to  Arbitration  (26th  August  1889). 

References  by  Consent  out  of  Court. 

Submission  to  be  irrevocable,  and  to  have  effect  as  an  order  of  court. 

1.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  be 
irrevocable,  except  by  leave  of  the  court  or  a  judge,  and  shall  have  the  same  effect 
in  all  respects  as  if  it  had  been  made  an  order  of  court. 
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Provisions  implied  in  submissions. 

2.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  be 
deemed  to  include  the  provisions  set  forth  in  the  first  schedule  to  this  Act,  so  far 
as  they  are  applicable  to  the  reference  under  the  submission. 

Reference  to  olflclal  referee. 

3.  Where  a  submission  provides  that  the  reference  shall  be  to  an  official  re- 
feree, any  official  referee  to  whom  application  is  made  shall,  subject  to  any  order 
of  the  court  or  a  judge  as  to  transfer  or  otherwise,  hear  and  determine  the  matters 
agreed  to  be  referred. 

Power  to  stay  proceedings  where  there  is  a  submission. 

4.  If  any  party  to  a  submission,  or  any  person  claiming  through  or  under 
him,  commences  any  legal  proceedings  in  any  court  against  any  other  party  to  the 
submission,  or  any  person  claiming  through  or  under  him,  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  such  legal  proceedings  may  at  any  time  after 
appearance,  and  before  delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  court  to  stay  the  proceedings,  and  that  court  or  a  judge 
thereof  if  satisfied  that  there  is  no  sufficient  reason  why  the  matter  should  not 
be  referred  in  accordance  with  the  submission,  and  that  the  applicant  was,  at  the 
time  when  the  proceedings  were  commenced,  and  still  remains,  ready  and  wilUng 
to  do  all  things  necessary  to  the  proper  conduct  of  the  arbitration,  may  make  an 
order  staying  the  proceedings. 

Power  for  the  court  in  certain  cases  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 

5.  In  any  of  the  following  cases: 

a)  Where  a  submission  provides  that  the  reference  shall  be  to  a  single  arbi- 
trator, and  all  the  parties  do  not  after  differences  have  arisen  concur  La 
the  appointment  of  an  arbitrator; 

b)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of  acting,  or  dies, 
and  the  submission  does  not  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied,  and  the  parties  do  not  supply  the  vacancy; 

c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire 
or  third  arbitrator  and  do  not  appoint  him; 

d)  Where  an  appointed  umpire  or  third  arbitrator  refuses  to  act,  or  is  incapable 
of  acting,  or  dies,  and  the  submission  does  not  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators 
do  not  supply  the  vacancy; 

any  party  may  serve  the  other  parties  or  the  arbitrators,  as  the  case  may  be,  with 
a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days  after  the  service  of 
the  notice  the  court  or  a  judge  may,  on  apphcation  by  the  party  who  gave  the  notice, 
appoint  an  arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the  like  powers 
to  act  in  the  reference  and  make  an  award  as  if  he  had  been  appointed  by  consent 
of  all  parties. 

Power  for  parties  in  certain  cases  to  supply  vacancy. 

6.  Where  a  submission  provides  that  the  reference  shall  be  to  two  arbitrators, 
one  to  be  appointed  by  each  party,  then,  unless  the  submission  expresses  a  contrary 
intention 

a)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  is  incapable  of  acting, 
or  dies,  the  party  who  appointed  him  may  appoint  a  new  arbitrator  in  his 
place ; 

b)  If,  on  such  a  reference,  one  party  fails  to  appoint  an  arbitrator,  either  ori- 
ginally or  by  way  of  substitution  as  aforesaid,  for  seven  clear  days  after 
the  other  party,  having  appointed  his  arbitrator,  has  served  the  party  ma- 
king default  with  notice  to  make  the  appointment,  the  party  who  has  appoint- 
ed an  arbitrator  may  appoint  that  arbitrator  to  act  as  sole  arbitrator  in  the 
reference,  and  his  award  shall  be  binding  on  both  parties  as  if  he  had  been 
appointed  by  consent. 

Provided  that  the  court  or  a  judge  may  set  aside  any  appointment  made  in 
pursuance  of  this  section. 
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Powers  of  arbitrator. 

7.  The  arbitrators  or  umpire  acting  under  a  submission  shall,  unless  the  sub- 
mission expresses  a  contrary  intention,  have  power 

a)  To  administer  oaths  to  or  take  the  affirmations  of  the  parties  and  witnesses 
appearing;  and 

b)  To  state  an  award  as  to  the  whole  or  part  thereof  in  the  form  of  a  special 
case  for  the  opinion  of  the  court;  and 

c)  To  correct  in  an  award  any  clerical  mistake  or  error  arising  from  any  acci- 
dental slip  or  commission. 

Witnesses  may  be  summoned  by  subpoena. 

8.  Any  party  to  a  submission  may  sue  out  a  writ  of  subpoena  ad  testifican- 
dum, or  a  writ  of  subpoena  duces  tecum,  but  no  person  shall  be  compelled  under 
any  such  writ  to  produce  any  document  which  he  could  not  be  compelled  to  produce 
on  the  trial  of  an  action. 

Power  to  enlarge  time  for  making  award. 

9.  The  time  for  making  an  award  may  from  time  to  time  be  enlarged  by  order 
of  the  court  or  a  judge,  whether  the  time  for  making  the  award  has  expired  or  not. 

Power  to  remit  award. 

10.  1.  In  all  cases  of  reference  to  arbitration  the  court  or  a  judge  may  from  time 

to  time  remit  the  matters  referred,  or  any  of  them,  to  the  reconsideration 
of  the  arbitrators  or  umpire. 
2.  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall,  unless  the 
order  otherwise  directs,  make  their  award  within  three  months  after  the 
date  of  the  order. 

Power  to  set  aside  award. 

11.  1.  Where  an  arbitrator  or  umpire  has  misconducted  himself,  the  court  may 

remove  him. 
2.  Where  an  arbitrator  or  umpire  has  misconducted  himself,  or  an  arbitration 
or  award  has  been  improperly  procured,  the  court  may  set  the  award  aside. 

Enforcing  award. 

12.  An  award  on  a  submission  may,  by  leave  of  the  court  or  a  judge,  be  enforced 

in  the  same  manner  as  a  judgment  or  order  to  the  same  effect. 

References  under  Order  of  Court. 
Reference  of  question  in  cause  for  report. 

13.  1.  Subject  to  rules  of  court  and  to  any  right  to  have  particular  cases  tried 

by  a  jury,  the  court  or  a  judge  may  refer  any  question  arising  in  any  cause 
or  matter  (other  than  a  criminal  proceeding  by  the  crown)  for  inquiry  or  report 
to  any  official  or  special  referee. 
2)  The  report  of  an  official  or  special  referee  may  be  adopted  wholly  or  partially 
by  the  court  or  a  judge,  and  if  so  adopted  may  be  enforced  as  a  judgment 
or  order  to  the  same  effect. 

Beference  of  cause  or  question  tlierein  for  trial. 

14.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  crown), — 

a)  If  all  the  parties  interested  who  are  not  under  disability  consent;  or, 

b)  If  the  cause  or  matter  requires  any  prolonged  examination  of  documents 
or  any  scientific  or  local  investigation  which  cannot  in  the  opinion  of  the 
court  or  a  judge  conveniently  be  made  before  a  jury  or  conducted  by  the 
court  through  its  other  ordinary  officers;  or 

c)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of  account ; 
the  court  or  a  judge  may  at  any  time  order  the  whole  cause  or  matter,  or  any  question 
or  issue  of  fact  arising  therein,  to  be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before  an  official  referee  or  officer  of  the  court. 

Powers  and  remuneration  of  referees  and  arbitrators. 

15.  1.  In  all  cases  of  reference  to  an  official  or  special  referee  or  arbitrator  under 

an  order  of  the  court  or  a  judge  in  any  cause  or  matter,  the  official  or  special 
referee  or  arbitrator  shall  be  deemed  to  be  an  officer  of  the  court,  and 
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shall  have  such  authority,  and  shall  conduct  the  reference  in  such  manner, 
as  may  be  prescribed  by  rules  of  court,  and  subject  thereto  as  the  court  or 
a  judge  may  direct. 

2.  The  report  or  award  of  any  official  or  special  referee  or  arbitrator  on  any 
such  reference  shall,  unless  set  aside  by  the  court  or  a  judge,  be  equivalent 
to  the  verdict  of  a  jury. 

3.  The  remuneration  to  be  paid  to  any  special  referee  or  arbitrator  to  whom 
any  matter  is  referred  under  order  of  the  court  or  a  judge  shall  be  deter- 
mined by  the  court  or  a  judge. 

Court  to  have  powers  as  in  references  by  consent. 

16.  The  court  or  a  judge  shall,  as  to  references  under  order  of  the  court  or 
a  judge,  have  all  the  powers  which  are  by  this  Act  conferred  on  the  court  or  a  judge 
as  to  references  by  consent  out  of  the  court. 

Court  of  Appeal  to  have  powers  of  court. 

17.  Her  Majesty's  Court  of  Appeal  shall  have  all  the  powers  conferred  by  this 
Act  on  the  court  or  a  judge  thereof  under  the  provisions  relating  to  references  under 
order  of  the  court. 

General. 

Power  to  compel  attendance  of  witness  in  any  part  of  tbe  United  Kingdom,  and  to  order  liabeas 

corpus  to  Issue. 
18.  1.  The  court  or  a  judge  may  order  that  a  writ  of  subpoena  ad  testificandum  or 
of  subpoena  duces  tecum  shall  issue  to  compel  the  attendance  before  an 
official  or  special  referee,  or  before  any  arbitrator  or  umpire,  of  a  witness 
wherever  he  may  be  within  the  United  Kingdom. 
2.  The  court  or  a  judge  may  also  order  that  a  writ  of  habeas  corpus  ad  testi- 
ficandum shall  issue  to  bring  up  a  prisoner  for  examination  before  an  of- 
ficial referee,  or  before  any  arbitrator  or  umpire. 

Statement  of  ease  pending  arbitration. 

19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  the  proceedings 
under  a  reference,  and  shall,  if  so  directed  by  the  court  or  a  judge,  state  in  the  form 
of  a  special  case  for  the  opinion  of  the  court  any  question  of  law  arising  in  the  course 
of  the  reference. 

Costs. 

20.  Any  order  made  under  this  Act  may  be  made  on  such  terms  as  to  costs, 
or  otherwise,  as  the  authority  making  the  order  thinks  just. 

Exercise  of  powers  by  masters  and  otlier  officers. 

21.  Provision  may  from  time  to  time  be  made  by  rules  of  court  for  conferring  on 
any  master  or  other  officer  of  the  supreme  court,  all  or  any  of  the  jurisdiction 
conferred  by  this  Act  on  the  court  or  a  judge. 

Penalty  for  perjury. 

22.  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before  any 
referee,"  arbitrator,  or  umpire  shall  be  guilty  of  perjury,  as  if  the  evidence  had  been 
given  in  open  court,  and  may  be  dealt  with,  prosecuted,  and  punished  accordingly. 

Crown  to  be  bound. 

23.  This  Act  shall,  except  as  in  this  Act  expressly  mentioned,  apply  to  any 
arbitration  to  which  her  Majesty  the  Queen,  either  in  right  of  the  crown,  or  of  the 
duchy  of  Lancaster  or  otherwise,  or  the  duke  of  Cornwall,  is  a  party,  but  nothing 
in  this  Act  shall  empower  the  court  or  a  judge  to  order  any  proceedings  to  which 
her  Majesty  or  the  duke  of  Cornwall  is  a  party,  or  any  question  or  issue  in  any  such 
proceedings,  to  be  tried  before  any  referee,  arbitrator,  or  officer  without  the  con- 
sent of  her  Majesty  or  the  duke  of  Cornwall,  as  the  case  may  be,  or  shall  affect  the 
law  as  to  costs  payable  by  the  crown. 

Application  of  Act  to  references  under  statutory  powers. 

24.  This  Act  shall  apply  to  every  arbitration  under  any  Act  passed  before 
or  after  the  commencement  of  this  Act  as  if  the  arbitration  were  pursuant  to  a  sub- 
mission, except  in  so  far  as  this  Act  is  inconsistent  with  the  Act  regulating  the  arbi- 
tration or  with  any  rules  or  procedure  authorised  or  recognised  by  that  Act. 
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Saving  for  pending  arbitrations. 

25.  This  Act  shall  apply  to  any  arbitration  commenced  after  the  commence- 
ment of  this  Act  under  any  agreement  or  order  made  before  the  commencement 
of  this  Act. 

Repeal. 

26.    1.  (Repealed,  S.  L.  R.  Act,  1908.) 

2.  Any  enactment  or  instrument  referring  to  any  enactment  repealed  by  this 
Act  shall  be  construed  as  referring  to  this  Act. 

Definitions. 

27.  In  this  Act,  unless  the  contrary  intention  appears, 

"Submission"  means  h  written  agreement  to  submit  present  or  future  differ- 
ences to  arbitration,  whether  an  arbitrator  is  named  therein  or  not. 

"Court"  means  her  Majesty's  high  court  of  justice. 

"Judge"  means  a  judge  of  her  Majesty's  high  court  of  justice. 

"Rules  of  court"  means  the  rules  of  the  supreme  court  made  by  the  proper 
authority  under  the  Judicature  Acts. 

Extent. 

28.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
Sliort  title. 

29.  (Repealed,  S.  L.  R.  Act,  1908.) 

30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889. 


Schedules. 


The  first  Schedule. 
Provisions  to  be  Implied  in  Submissions. 

a)  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a  single  arbitrator. 
6)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint  an  umpire  at 
any  time  within  the  period  during  which  they  have  power  to  make  an  award. 

c)  The  arbitrators  shall  make  their  award  in  writing  within  three  months  after  entering 
on  the  reference,  or  after  having  been  called  on  to  act  by  notice  in  writing  from  any  party  to 
the  submission,  or  on  or  before  any  later  day  to  which  the  arbitrators,  by  any  writing  signed 
by  them,  may  from  time  to  time  enlarge  the  time  for  making  the  award. 

d)  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire  without  making 
an  award,  or  have  delivered  to  any  party  to  the  submission,  or  to  the  umpire  a  notice  in  writing, 
stating  that  they  cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the 
arbitrators. 

e)  The  umpire  shall  make  his  award  within  one  month  after  the  original  or  extended  time 
appointed  for  making  the  award  of  the  arbitrators  has  expired,  or  on  or  before  any  later  day 
to  which  the  umpire  by  any  writing  signed  by  him  may  from  time  to  time  enlarge  the  time  for 
maldng  his  award. 

/)  The  parties  to  the  reference,  and  all  persons  claiming  through  them  respectively,  shall, 
subject  to  any  legal  objection,  submit  to  be  examined  by  the  arbitrators  or  umpire,  on  oath  or 
affirmation,  in  relation  to  the  matters  in  dispute,  and  shall,  subject  as  aforesaid,  produce  before 
the  arbitrators  or  umpire,  all  books,  deeds,  papers,  accounts,  writings,  and  documents  within 
their  possession  or  power  respectively  which  may  be  required  or  called  for,  and  do  all  other 
things  which  during  the  proceedings  on  the  reference  the  arbitrators  or  umpire  may  require. 

g)  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire  thinks  fit,  be  examined 
on  oath  or  affirmation. 

h)  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final  and  binding  on  the 
parties  and  the  persons  claiming  under  them  respectively. 

i)  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  the  arbitrators  or 
umpire,  who  may  direct  to  and  by  whom  and  in  what  manner  those  costs  or  any  part  thereof 
shall  be  paid,  and  may  tax  or  settle  the  amount  of  costs  to  be  so  paid  or  any  part  thereof,  and 
may  award  costs  to  be  paid  as  between  solicitor  and  client. 


The  second  Schedule. 

(Repealed  S.  L.  R.  Act,  1908.) 


The  Partnership  Act;  1890. 


53  &  54  Vict. 

Cap.  XXXIX. 

An  act  to  declare  and  amend  the  law  of  partnership. 

(14th  August  1890.) 


Nature  of  partnership. 

Detinition  ol  partnership.     25  &  26  Vict.  c.  89.i) 
1.   1.  Partnership  is  the  relation  which  subsists  between  persons  carrying   on  a 
business  in  common  with  a  view  of  profit. 
2.  But  the  relation  between  members  of  any  company  or  association  which  is 

a)  Registered  as  a  company  under  the  Companies  Act,  18621),  or  any  other 
Act  of  ParUament  for  the  time  being  in  force  and  relating  to  the  regi- 
stration of  joint  stock  companies;  or 

b)  Formed  or  incorporated  by  or  in  pursuance  of  any  other  Act  of  Parha- 
ment  or  letters  patent,  or  Royal  Charter;  or 

c)  A  company  engaged  in  working  mines  within  and  subject  to  the  juris- 
diction of  the  Stannaries: 

is  not  a  partnership  within  the  meaning  of  this  Act. 

Rules  tor  determining  existence  o{  partnership. 

2.    In  determining  whether  a  partnership  does  or  does  not  exist,  regard  shall 
be  had  to  the  following  rules: 

1.  Joint  tenancy,  tenancy  in  common,  joint  property,  common  property,  or 
part  ownership  does  not  of  itself  create  a  partnership  as  to  anything  so 
held  or  owned,  whether  the  tenants  or  owners  do  or  do  not  share  any  profits 
made  by  the  use  thereof. 

2.  The  sharing  of  gross  returns  does  not  of  itself  create  a  partnership,  whether 
the  persons  sharing  such  returns  have  or  have  not  a  joint  or  common  right 
or  interest  in  any  property  from  which  or  from  the  use  of  which  the  returns 
are  derived. 

3.  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is  prima  facie 
evidence  that  he  is  a  partner  in  the  business,  but  the  receipt  of  such  a  share, 
or  of  a  payment  contingent  on  or  varying  with  the  profits  of  a  business, 
does  not  of  itseK  make  him  a  partner  in  the  business ;  and  in  particular  — 

a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated  amount  by  instal- 
ments or  otherwise  out  of  the  accruing  profits  of  a  business  does  not 
of  itself  make  him  a  partner  in  the  business  or  hable  as  such; 

b)  A  contract  for  the  remuneration  of  a  servant  or  agent  of  a  person  en- 
gaged in  a  business  by  a  share  of  the  profits  of  the  business  does  not 
of  itself  make  the  servant  or  agent  a  partner  in  the  business  or  liable 
as  such; 

c)  A  person  being  the  widow  or  child  of  a  deceased  partner,  and  receiving 
by  way  of  annuity  a  portion  of  the  profits  made  in  the  business  in  which 
the  deceased  person  was  a  partner,  is  not  by  reason  only  of  such  receipt 
a  partner  in  the  business  or  hable  as  such; 

d)  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about 
to  engage  in  any  busiriess  on  a  contract  with  that  person  that  the  lender 
shall  receive  a  rate  of  interest  varying  with  the  profits,  or  shall  receive 
a  share  of  the  profits  arising  from  carrying  on  the  business,  does  not 
of  itself  make  the  lender  a  partner  with  the  person  or  persons  carrying 
on  the  business  or  liable  as  such.  Provided  that  the  contract  is  in  writing, 
and  signed  by  or  on  behalf  of  all  the  parties  thereto; 

1)  See  now  Companies  (Consolidation)  Act,  1908. 
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e)  A  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  a  business  in  consideration  of  the  sale  by  him  of  the  goodwill 
of  the  business  is  not  by  reason  only  of  such  receipt  a  partner  in  the 
business  or  hable  as  such. 

Postponement  of  rights  ol  person  lending  or  selling  in  consideration  of  sliare  of  profits  in 
ease  of  Insolvency. 

3.  In  the  event  of  any  person  to  whom  money  has  been  advanced  by  way 
of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  foregoing  section,  or  of 
any  buyer  of  a  goodwill  in  consideration  of  a  share  of  the  profits  of  the  business, 
being  adjudged  a  bankrupt,  entering  into  an  arrangement  to  pay  his  creditors  less 
than  twenty  shillings  in  the  pound,  or  dying  in  insolvent  circumstances,  the  lender 
of  the  loan  shall  not  be  entitled  to  recover  anything  in  respect  of  his  loan,  and  the 
seUer  of  the  goodwill  shall  not  be  entitled  to  recover  anything  in  respect  of  the 
share  of  profits  contracted  for,  until  the  claims  of  the  other  creditors  of  the  borrower 
or  buyer  for  valuable  consideration  in  money  or  money's  worth  have  been  satisfied. 

Meaning  of  firm. 
4.  1.  Persons  who  have  entered  into  partnership  with  one  another  are  for  the 
purposes  of  this  Act  called  collectively  a  firm,  and  the  name  under  which 
their  business  is  carried  on  is  called  the  firm-name. 
2.  In  Scotland  a  firm  is  a  legal  person  distinct  from  the  partners  of  whom 
it  is  composed,  but  an  individual  partner  may  be  charged  on  a  decree  or 
diligence  directed  against  the  firm,  and  on  payment  of  the  debts  is  entitled 
to  reUef  pro  rata  from  the  firm  and  its  other  members. 

Relations  of  partners  to  persons  dealing  with  them. 
Power  of  partner  to  bind  tlie  firm. 

5.  Every  partner  is  an  agent  of  the  firm  and  his  other  partners  for  the  purpose 
of  the  business  of  the  partnership;  and  the  acts  of  every  partner  who  does  any 
act  for  carrying  on  in  the  usual  way  busiaess  of  the  kind  carried  on  by  the  firm  of 
which  he  is  a  member  bind  the  firm  and  his  partners,  unless  the  partner  so  acting 
has  in  fact  no  authority  to  act  for  the  firm  in  the  particular  matter,  and  the  person 
with  whom  he  is  dealing  either  knows  that  he  has  no  authority,  or  does  not  know 
or  beUeve  him  to  be  a  partner. 

Partners  bound  by  acts  on  behalf  of  firm. 

6.  An  act  or  instrument  relating  to  the  business  of  the  firm  and  done  or  exe- 
cuted in  the  firm-name,  or  in  any  other  manner  showing  an  intention  to  bind  the 
firm,  by  any  person  thereto  authorised,  whether  a  partner  or  not,  is  binding  on 
the  firm  and  all  the  partners. 

Provided  that  this  section  shall  not  affect  any  general  rule  of  law  relating  to 
the  execution  of  deeds  or  negotiable  instruments. 

Partner  nsing  credit  of  firm  for  private  purposes. 

7.  Where  one  partner  pledges  the  credit  of  the  firm  for  a  ptupose  apparently 
not  connected  with  the  firm's  ordinary  course  of  business,  the  firm  is  not  bound, 
unless  he  is  iti  fact  specially  authorised  by  the  other  partners;  but  this  section  does 
not  affect  any  personal  Habihty  incurred  by  an  individual  partner. 

Effect  of  notice  that  firm  will  not  be  bound  by  acts  of  partner. 

8.  If  it  has  been  agreed  between  the  partners  that  any  restriction  shaU  be 
placed  on  the  power  of  any  one  or  more  of  them  to  bind  the  firm,  no  act  done  in 
contravention  of  the  agreement  is  binding  on  the  firm  with  respect  to  persons  having 
notice  of  .the  agreement. jsLf^  >:„  r,     . 

Liability  of  partners. 

9.  Every  partner  in  a  firm  is  hable  jointly  with  the  other  partners,  and  in 
Scotland  severally  also,  for  all  debts  and  obligations  of  the  firm  incurred  while 
he  is  a  partner;  and  after  his  death  his  estate  is  also  severally  hable  in  a  due  course 
of  administration  for  such  debts  and  obhgations,  so  far  as  they  remain  unsatisfied, 
but  subject  in  England  or  Ireland  to  the  prior  payment  of  his  separate  debts. 
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Liability  of  tlie  firm  for  wrongs. 

10.  Where,  by  any  wrongful  act  or  omission  of  any  partner  acting  in  the 
ordinary  course  of  the  business  of  the  firm,  or  with  the  authority  of  his  co-partners, 
loss  or  injury  is  caused  to  any  person  not  being  a  partner  in  the  firm,  or  any  penalty 
is  incurred,  the  firm  is  hable  therefor  to  the  same  extent  as  the  partner  so  acting 
or  omitting  to  act. 

Misapplication  of  money  or  property  received  for  or  in  custody  of  the  firm. 

11.  In  the  following  cases;  namely  — 

a)  Where  one  partner  acting  within  the  scope  of  his  apparent  authority 
receives  the  money  or  property  of  a  third  person  and  misappUes  it; 
and 

b)  Where  a  firm  in  the  course  of  its  business  receives  money  or  property 
of  a  third  person,  and  the  money  or  property  so  received  is  misappUed 
by  one  or  more  of  the  partners  while  it  is  in  the  custody  of  the  firm; 

the  firm  is  hable  to  make  good  the  loss. 

Liability  for  wrongs  jmnt  and  several. 

12.  Every  partner  is  hable  jointly  with  his  co-partners  and  also  severally  for 
everything  for  which  the  firm  while  he  is  a  partner  therein  becomes  hable  under 
either  of  the  two  last  preceding  sections. 

Improper  employment  of  trust-property  for  partnership  purposes. 

13.  If  a  partner,  being  a  trustee,  improperly  employs  trust-property  in  the 
business  or  on  the  account  of  the  partnership,  no  other  partner  is  hable  for  the 
trust-property  to  the  persons  beneficially  interested  therein: 

Provided  as  foUows: 

1.  This  section  shall  not  affect  any  habihty  incurred  by  any  partner  by  reason 
of  his  having  notice  of  a  breach  of  trust;  and 

2.  Nothing  in  this  section  shall  prevent  trust  money  from  being  followed  and 
recovered  from  the  firm  if  stiU  in  its  possession  or  under  its  control. 

Persons  liable  by  "holding  out". 

14.  1.  Every  one  who  by  words  spoken  or  written  or  by  conduct  represents 
himself,  or  who  knowingly  suffers  himseK  to  be  represented,  as  a  partner  in 
a  particular  firm,  is  hable  as  a  partner  to  any  one  who  has  on  the  faith  of 
any  such  representation  given  credit  to  the  firm,  whether  the  represen- 
tation has  or  has  not  been  made  or  communicated  to  the  person  so  giving 
credit  by  or  with  the  knowledge  of  the  apparent  partner  making  the  repre- 
sentation or  suffering  it  to  be  made. 

2.  Provided  that  where  after  a  partner's  death  the  partnership  business  is 
continued  in  the  old  firm-name,  the  continued  use  of  that  name  or  of  the 
deceased  partner's  name  as  part  thereof  shall  not  of  itseH  make  his  executors 
or  administrators  estate  or  effects  liable  for  any  partnership  debts  contrac- 
ted after  his  death. 

Admissions  and  representations  of  partners. 

15.  An  admission  or  representation  made  by  any  partner  concerning  the 
partnership  affairs,  and  ia  the  ordinary  course  of  its  business,  is  evidence  against 
the  firm. 

Notice  to    acting  partner  to  be  notice  to  the  firm. 

16.  Notice  to  any  partner  who  habitually  acts  in  the  partnership  business 
of  any  matter  relating  to  partnership  affairs  operates  as  notice  to  the  firm,  except 
in  the  case  of  a  fraud  on  the  firm  committed  by  or  with  the  consent  of  that  partner. 

Liabilities  of  incoming  and  outgoing  partners. 

17.    1.  A  person  who  is  admitted  a  partner  into  an  existing  firm  does  not  there- 
by become  hable  to  the  creditors  of  the  firm  for  anything  done  before  he 
became  a  partner. 
2.    A  partner  who  retires  from  a  firm  does  not  thereby  cease  to  be  hable  for 
partnership  debts  or  obhgations  incurred  before  his  retirement. 

3.  A  retiring  partner  may  be  discharged  from  any  existing  habihties,  by  an 
agreement  to  that  effect  between  himself  and  the  members  of  the  firm  as 
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newly  constituted  and  the  creditors,  and  this  agreement  may  be  either  ex- 
press or  inferred  as  a  fact  from  the  course  of  dealing  between  the  creditors 
and  the  firm  as  newly  constituted.  ^^^  s,^a 

Revocation  of  continuing  guaranty  by  change  in  firm. 

18.  A  continuing  guaranty  or  cautionary  obligation  given  either  to  a  firm  or 
to  a  third  person  in  respect  of  the  transactions  of  a  firm  is,  in  the  absence  of  agreement 
to  the  contrary,  revoked  as  to  future  transactions  by  any  change  in  the  constitution 
of  the  firm  to  which,  or  of  the  firm  in  respect  of  the  transactions  of  which,  the 
guaranty  or  obhgation  was  given. 

Relations  of  partners  to  one  another. 

Variation  by  consent  ol  terms  of  partnersliip. 

19.  The  mutual  rights  and  duties  of  partners,  whether  ascertained  by  agree- 
ment or  defined  by  this  Act,  may  be  varied  by  the  consent  of  all  the  partners,  and 
such  consent  may  be  either  express  or  inferred  from  a  course  of  dealing. 

Partnersliip  property. 

20.  1.  All  property  and  rights  and  interests  in  property  originally  brought  into 
the  partnership  stock  or  acquired,  whether  by  purchase  or  otherwise,  on 
account  of  the  firm,  or  for  the  purposes  and  in  the  course  of  the  partner- 
ship business,  are  called  in  this  Act  partnership  property,  and  must  be  held 
and  applied  by  the  partners  exclusively  for  the  purposes  of  the  partnership 
and  in  accordance  with  the  partnership  agreement. 

2.  Provided  that  the  legal  estate  or  interest  in  any  land,  or  in  Scotland  the 
title  to  and  interest  in  any  heritable  estate,  which  belongs  to  the  partner- 
ship shall  devolve  according  to  the  nature  and  tenure  thereof,  and  the 
general  rules  of  law  thereto  apphcable,  but  in  trust,  so  far  as  necessary, 
for  the  persons  beneficially  interested  in  the  land  under  this  section. 

3.  Where  co-owners  of  an  estate  or  interest  in  any  land,  or  in  Scotland  of  any 
heritable  estate,  not  being  itself  partnership  property,  are  partners  as  to 
profits  made  by  the  use  of  that  land  or  estate,  and  purchase  other  land  or 
estate  out  of  the  profits  to  be  used  in  like  manner,  the  land  or  estate  so 
purchased  belongs  to  them,  in  the  absence  of  an  agreement  to  the  contrary, 
not  as  partners,  but  as  co-owners  for  the  same  respective  estates  and  in- 
terests as  are  held  by  them  in  the  land  or  estate  first  mentioned  at  the 
date  of  the  purchase. 

Property  bouglit  witli  partnersliip  money. 

21.  Unless  the  contrary  intention  appears,  property  bought  with  money 
belonging  to  the  firm  is  deemed  to  have  been  bought  on  account  of  the  firm. 

Conversion  into  personal  estate  of  land  held  as  partnership  property. 

22.  Where  land  or  any  heritable  interest  therein  has  become  partnership 
property,  it  shall,  unless  the  contrary  intention  appears,  be  treated  as  between 
the  partners  (including  the  representatives  of  a  deceased  partner),  and  also  as 
between  the  heirs  of  a  deceased  partner  and  his  executors  or  administrators,  as 
personal  or  moveable  and  not  real  or  heritable  estate. 

Procedure  against  partnership  property  for  a  partner's  separate  judgment  debt. 

23.  1.  A  writ  of  execution  shall  not  issue  against  any  partnership  property  except 
on  a  judgment  against  tha  firm. 
2.  The  High  Court,  or  a  judge  thereof,  or  the  Chancery  Court  of  the  county 
palatine  of  Lancaster,  or  a  county  court,  may,  on  the  appUcation  by  sum- 
mons of  any  judgment  creditor  of  a  partner,  make  an  order  charging  that 
partner's  interest  in  the  partnership  property  and  profits  with  payment  of 
the  amount  of  the  judgment  debt  and  interest  thereon,  and  may  by  the 
same  or  a  subsequent  order  appoint  a  receiver  of  that  partner's  share  of 
profits  (whether  already  declared  or  accruing),  and  of  any  other  money 
which  may  be  coming  to  him  in  respect  of  he  partnership,  and  direct  all 
accounts  and  inquiries,  and  give  all  other  orders  and  directions  which  might 
have  been  directed  or  given  if  the  charge  had  been  made  in  favour  of  the 
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judgment  creditor  by  the  partner,  or  which  the  circumstances  of  the  case 
may  require. 

3.  The  other  partner  or  partners  shall  be  at  hberty  at  any  time  to  redeem 
the  interest  charged,  or  in  case  of  a  sale  being  directed,  to  purchase  the 
same. 

4.  This  section  shall  apply  in  the  case  of  a  cost-book  company  as  if  the  company 
were  a  partnership  within  the  meaning  of  this  Act. 

5.  This  section  shall  not  apply  to  Scotland. 

Rules  as  to  interests  and  duties  of  partners  subject  to  special  agreement. 

24.  The  interests  of  partners  in  the  partnership  property  and  their  rights 
and  duties  in  relation  to  the  partnership  shall  be  determined,  subject  to  any  agree- 
ment express  or  implied  between  the  partners,  by  the  following  rules: 

1.  All  the  partners  are  entitled  to  share  equally  in  the  capital  and  profits  of 
the  business,  and  must  contribute  equally  towards  the  losses  whether  of 
capital  or  otherwise  sustained  by  the  firm. 

2.  The  firm  must  indemnify  every  partner  in  respect  of  payments  made  and 
personal  Uabihties  incurred  by  him  — 

a)  In  the  ordinary  and  proper  conduct  of  the  business  of  the  firm;  or, 

b)  In  or  about  anything  necessarily  done  for  the  preservation  of  the  business 
or  property  of  the  firm. 

3.  A  partner  making,  for  the  purpose  of  the  partnership,  any  actual  payment 
or  advance  beyond  the  amount  of  capital  which  he  has  agreed  to  subscribe, 
is  entitled  to  interest  at  the  rate  of  five  per  cent,  per  annum  from  the  date 
of  the  payment  or  advance. 

4.  A  partner  is  not  entitled,  before  the  ascertainment  of  profits,  to  interest 
on  the  capital  subscribed  by  him. 

5.  Every  partner  may  take  part  in  the  management  of  the  partnership  business. 

6.  No  partner  shall  be  entitled  to  remuneration  for  acting  in  the  partnership 
business. 

7.  No  person  may  be  introduced  as  a  partner  without  the  consent  of  all  existing 
partners. 

8.  Any  difference  arising  as  to  ordinary  matters  connected  with  the  partnership 
business  may  be  decided  by  a  majority  of  the  partners,  but  no  change  may 
be  made  in  the  nature  of  the  partnership  business  without  the  consenti  of 
all  existing  partners. 

9.  The  partnership  books  are  to  be  kept  at  the  place  of  business  of  the  partner- 
ship (or  the  principal  place,  if  there  is  more  than  one),  and  every  partner 
may,  when  he  thinks  fit,  have  access  to  and  inspect  and  copy  any  of  them. 

Expulsion  of  partner. 

25.    No  majority  of  the  partners  can  expel  any  partner  unless  a  power  to  do 
so  has  been  conferred  by  express  agreement  between  the  partners. 

Retirement  from  partnerslilp  at  will. 

26.  1.  Where   no  fixed  term  has  been  agreed  upon  for  the   duration  of  the 

partnership,  any  partner  may  determine  the  partnership  at  any  time  on 
giving  notice  of  his  intention  so  to  do  to  aU  the  other  partners. 
2.  Where  the  partnership  has  originally  been  constituted  by  deed,  a  notice  in 
writing,  signed  by  the  partner  giving  it,  shall  be  sufficient  for  this  purpose. 

Where  partnerslUp  for  term  is  continued  over  continuance  on  old  terms  presumed. 

27.  1.  Where  a  partnership   entered  into  for  a  fixed  term  is  continued  after 

the  term  has  expired,  and  without  any  express  new  agreement,  the  rights 
and  duties  of  the  partners  remain  the  same  as  they  were  at  the  expiration 
of  the  term,  so  far  as  is  consistent  with  the  incidents  of  a  partnership 
at  will. 
2.  A  continuance  of  the  business  by  the  partners  or  such  of  them  as  habitually 
acted  therein  during  the  term,  without  any  settlement  or  Uquidation  of  the 
partnership  affairs,  is  presumed  to  be  a  continuance  of  the  partnership. 

Duty  of  partners  to  render  accounts,  &c. 

28.  Partners  are  bound  to  render  true  accounts  and  full  information  of  all 
things  affecting  the  partnership  to  any  partner  or  his  legal  representatives.      ^ 
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Accountability  of  partners  for  private  profits. 

29.  1.  Every  partner  must  account  to  the  firm  for  any  benefit  derived  by 
him  without  the  consent  of  the  other  partners  from  any  transaction  con- 
cerning the  partnership,  or  from  any  use  by  him  of  the  partnership  pro- 
perty name  or  business  connexion. 
2.  This  section  appUes  also  to  transactions  undertaken  after  a  partnership  has 
been  dissolved  by  the  death  of  a  partner,  and  before  the  affairs  thereof 
have  been  completely  wound  up,  either  by  any  surviving  partner  or  by 
the  representatives  of  the  deceased  partner. 

Duty  of  partner  not  to  compete  witli  firm. 

30.  If  a  partner,  without  the  consent  of  the  other  partners,  carries  on  any 
business  of  the  same  nature  as  and  competing  with  that  of  the  firm,  he  must  account 
for  and  pay  over  to  the  firm  all  profits  made  by  him  in  that  business. 

Rights  of  assignee  of  sliare  in  partnership. 

31.  1.  An  assignment  by  any  partner  of  his  share  in  the  partnership,  either 
absolute  or  by  way  of  mortgage  or  redeemable  charge,  does  not,  as  against 
the  other  partners,  entitle  the  assignee,  during  the  continuance  of  the  part- 
nership, to  interfere  in  the  management  or  administration  of  the  partner- 
ship business  or  affairs,  or  to  require  any  accounts  of  the  partnership  trans- 
actions, or  to  inspect  the  partnership  books,  but  entitles  the  assignee  only 
to  receive  the  share  of  profits  to  which  the  assigning  partner  would  other- 
wise be  entitled,  and  the  assignee  must  accept  the  account  of  profits 
agreed  to  by  the  partners. 
2.  In  case  of  a  dissolution  of  the  partnership,  whether  as  respects  all  the  partners 
or  as  respects  the  assigning  partner,  the  assignee  is  entitled  to  receive  the 
share  of  the  partnership  assets  to  which  the  assigning  partner  is  entitled  as 
between  himself  and  the  other  partners,  and,  for  the  purpose  of  ascertaining 
that  share,  to  an  account  as  from  the  date  of  the  dissolution. 

Dissolution  of  partnership,  and  its  consequences. 
Dissolution  by  expiration  or  notice. 

32.  Subject  to  any  agreement  between  the  partners,  a  partnership  is  dis- 
solved — 

a)  If  entered  into  for  a  fixed  term,  by  the  expiration  of  that  term; 

b)  If  entered  into  for  a  single  adventure  or  undertaking,  by  the  termination 
of  that  adventure  or  undertaking; 

c)  If  entered  into  for  an  undefined  time,  by  any  partner  giving  notice  to  the 
other  or  others  of  his  intention  to  dissolve  the  partnership. 

In  the  last-mentioned  case  the  partnership  is  dissolved  as  from  the  date  mention- 
ed in  the  notice  as  the  date  of  dissolution,  or,  if,  no  date  is  so  mentioned,  as  from 
the  date  of  the  communication  of  the  notice. 

Dissolution  by  banlcruptcy,  death,  or  charge. 

33.   1.  Subject  to   any  agreement  between  the  partners,   every  partnership  is 

dissolved  as  regards  aU  the  partners  by  the  death  or  bankruptcy  of  any 

partner. 
2.  A  partnership  may,  at  the  option  of  the  other  partners,  be  dissolved  if  any 

partner  suffers  his  share  of  the  partnership  property  to  be  charged  under 

this  Act  for  his  separate  debt. 

Dissolution  by  Illegality  of  partnership. 

34.  A  partnership  is  in  every  case  dissolved  by  the  happening  of  any  event 
which  makes  it  unlawful  for  the  business  of  the  firm  to  be  carried  on  or  for  the 
members  of  the  firm  to  carry  it  on  in  partnership.     ^     .  ^, 

Dissolution  by  the  Court. 

35.  On  apphcation  by  a  partner  the  Court  may  decree  a  dissolution  of  the 
partnership  in  any  of  the  following  cases: 

a)  When  a  partner  is  found  lunatic  by  inquisition,  or  in  Scotland  by  cognition, 
or  is  shown  to  the  satisfaction  of  the  Court  to  be  of  permanently  unsound 
mind,  in  either  of  which  cases  the  application  may  be  made  as  weU  on  behalf 
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of  that  partner  by  his  committee  or  next  friend  or  person  having  title  to 
intervene  as  by  any  other  partner; 

b)  When  a  partner,  other  than  the  partner  suing,  becomes  in  any  other  way 
permanently  incapable  of  performing  his  part  of  the  partnership  contract; 

c)  When  a  partner,  other  than  the  partner  suing,  has  been  guilty  of  such 
conduct  as,  in  the  opinion  of  the  Court,  regard  being  had  to  the  nature  of 
the  business,  is  calculated  to  prejudicially  affect  the  carrying  on  of  the 
business; 

d)  When  a  partner,  other  than  the  partner  suing,  wilfuUy  or  persistently 
commits  a  breach  of  the  partnership  agreement,  or  otherwise  so  conducts 
himself  in  matters  relating  to  the  partnership  business  that  it  is  not  reasonably 
practicable  for  the  other  partner  or  partners  to  carry  on  the  business  in 
partnership  with  him; 

e)  When  the  business  of  the  partnership  can  only  be  carried  on  at  a  loss; 

f)  Whenever  in  any  case  circumstances  have  arisen  which,  in  the  opinion  of 
the  Court,  render  it  just  and  equitable  that  the  partnership  be  dissolved. 

Rights  of  persons  dealing  witli  lirm  against  apparent  members  ol  firm. 

36.  1.  Where  a  person  deals  with  a  firm  after  a  change  in  its  constitution  he 
is  entitled  to  treat  all  apparent  members  of  the  old  firm  as  still  being 
members  of  the  firm  until  he  has  notice  of  the  change. 

2.  An  advertisement  in  the  London  Gazette  as  to  a  firm  whose  principal  place 
of  business  is  in  England  or  Wales,  in  the  Edinburgh  Gazette  as  to  a  firm 
whose  principal  place  of  business  is  in  Scotland,  and  in  the  Dublin  Gazette 
as  to  a  firm  whose  principal  place  of  business  is  in  Ireland,  shall  be  notice 
as  to  persons  who  had  not  deahngs  with  the  firm  before  the  date  of  the 
dissolution  or  change  so  advertised. 

3.  The  estate  of  a  partner  who  dies,  or  who  becomes  bankrupt,  or  of  a  partner 
who,  not  having  been  known  to  the  person  dealing  with  the  firm  to  be  a 
partner,  retires  from  the  firm,  is  not  Uable  for  partnership  debts  contracted 
after  the  date  of  the  death,  bankruptcy,  or  retirement  respectively. 

Rights  of  partners  to  notify  dissolution. 

37.  On  the  dissolution  of  a  partnership  or  retirement  of  a  partner  any  partner 
may  pubHcly  notify  the  same,  and  may  require  the  other  partner  or  partners  to 
concur  for  that  purpose  in  all  necessary  or  proper  acts,  if  any,  which  cannot  be 
done  without  his  or  their  concurrence. 

Continuing  authority  of  partners  for  purposes  of  winding-up. 

38.  After  the  dissolution  of  a  partnership  the  authority  of  each  partner  to  bind 
the  firm,  and  the  other  rights  and  obligations  of  the  partners,  continue  notwith- 
standing the  dissolution  so  far  as  may  be  necessary  to  wind  up  the  affairs  of  the 
partnership,  and  to  complete  transactions  begun  but  unfinished  at  the  time  of 
the  dissolution,  but  not  otherwise. 

Provided  that  the  firm  is  in  no  case  bound  by  the  acts  of  a  partner  who  has 
become  bankrupt;  but  this  proviso  does  not  affect  the  habUity  of  any  person  who 
has  after  the  bankruptcy  represented  himseK  or  knowingly  suffered  himself  to  be 
represented  as  a  partner  of  the  bankrupt. 

Rights  of  partners  as  to  application  of  partnership  property. 

39.  On  the  dissolution  of  a  partnership  every  partner  is  entitled,  as  against 
the  other  partners  in  the  firm,  and  all  persons  claiming  through  them  in  respect 
of  their  interests  as  partners,  to  have  the  property  of  the  partnership  apphed  in 
payment  of  the  debts  and  habUities  of  the  firm,  and  to  have  the  surplus  assets 
after  such  payment  applied  in  payment  of  what  may  be  due  to  the  partners  re- 
spectively after  deducting  what  may  be  due  from  them  as  partners  to  the  firm; 
and  for  that  purpose  any  partner  or  his  representatives  may  on  the  termination 
of  the  partnership  apply  to  the  Court  to  wind  up  the  business  and  affairs  of  the  firm. 

Apportionment  of  premium  where  partnership  prematurely  dissolved. 

40.  Where  one  partner  has  paid  a  premium  to  another  on  entering  into  a 
partnership  for  a  fixed  term,  and  the  partnership  is  dissolved  before  the  expiration 
of  that  term  otherwise  than  by  the  death  of  a  partner,  the  Court  may  order  the 
repayment  of  the  premium,  or  of  such  part  thereof  as  it  thinks  just,  having  regard 
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to  the  terms  of  the  partnership  contract  and  to  the  length  of  time  during  which 
the  partnership  has  continued;  unless 

a)  the  dissolution  is,  in  the  judgment  of  the  Court,  wholly  or  chiefly  due  to  the 
misconduct  of  the  partner  who  paid  the  premium;  or 

b)  the  partnership  has  been  dissolved  by  an  agreement  containing  no  provision 
for  a  return  of  any  part  of  the  premium. 

Rights  were  partnership  dissolved  lor  fraud  or  misrepresentation. 

41.  Where  a  partnership  contract  is  rescinded  on  the  ground  of  the  fraud 
or  misrepresentation  of  one  of  the  parties  thereto,  the  party  entitled  to  rescind  is, 
without  prejudice  to  any  other  right,  entitled  — 

a)  to  a  hen  on,  or  right  of  retention  of,  the  surplus  of  the  partnership  assets, 
after  satisfying  the  partnership  HabiUties,  for  any  sum  of  money  paid  by 
him  for  the  purchase  of  a  share  in  the  partnership  and  for  any  capital 
contributed  by  him;  and  is 

b)  to  stand  in  the  place  of  the  creditors  of  the  firm  for  any  payments  made 
by  him  in  respect  of  the  partnership  habiUties;  and 

c)  to  be  indemnified  by  the  person  guilty  of  the  fraud  or  making  the  represen- 
tation against  aU  the  debts  and  liabilities  of  the  firm. 

Rights  of  outgoing  partner  in  certain  eases  to  share  profits  made  after  dissolution. 

42.  1.  Where  any  member  of  a  firm  has  died  or  otherwise  ceased  to  be  a 
partner,  and  the  surviving  or  continuing  partners  carry  on  the  business 
of  the  firm  with  its  capital  or  assets  without  any  final  settlement  of 
accounts  as  between  the  firm  and  the  outgoing  partner  or  his  estate,  then, 
in  the  absence  of  any  agreement  to  the  contrary,  the  outgoing  partner  or  his 
estate  is  entitled  at  the  option  of  himself  or  his  representatives  to  such 
share  of  the  profits  made  since  the  dissolution  as  the  Court  may  find  to 
be  attributable  to  the  use  of  his  share  of  the  partnership  assets,  or  to  in- 
terest at  the  rate  of  five  per  cent,  per  annum  on  the  amount  of  his  share 
of  the  partnership  assets. 
2.  Provided  that  where  by  the  partnership  contract  an  option  is  given  to 
surviving  or  continviing  partners  to  purchase  the  interest  of  a  deceased  or 
outgoing  partner,  and  that  option  is  duly  exercised,  the  estate  of  the  de- 
ceased partner,  or  the  outgoing  partner  or  his  estate,  as  the  case  may  be,  is 
not  entitled  to  any  further  or  other  share  of  profits ;  but  if  any  partner  assu- 
ming to  act  in  exercise  of  the  option  does  not  in  aU  material  respects  comply 
with  the  terms  thereof,  he  is  Uable  to  account  under  the  foregoing  provi- 
sions of  this  section. 

Retiring  or  deceased  partner's  share  to  be  a  debt. 

43.  Subject  to  any  agreement  between  the  partners,  the  amount  due  from 
surviving  or  continuing  partners  to  an  outgoing  partner  or  the  representatives  of 
a  deceased  partner  in  respect  of  the  outgoing  or  deceased  partner's  share  is  a  debt 
accruing  at  the  date  of  the  dissolution  or  death. 

Rules  for  distribution  of  assets  on  final  settlement  of  accounts. 

44.  In  settling  accounts  between  the  partners  after  a  dissolution  of  partners^iip, 
the  following  rules  shall,  subject  to  any  agreement,  be  observed: 

a)  Losses,  including  losses  and  deficiencies  of  capital,  shall  be  paid  first  out 
of  profits,  next  out  of  capital,  and  lastly,  if  necessary,  by  the  partners 
individually  in  the  proportion  in  which  they  were  entitled  to  share  profits; 

b)  The  assets  of  the  firm  including  the  sums,  if  any,  contributed  by  the  partners 
to  make  up  losses  or  deficiencies  of  capital,  shall  be  appUed  in  the  following 
manner  and  order. 

1.  In  paying  the  debts  and  Uabilities  of  the  firm  to  persons  who  are  not 
partners  therein. 

2.  In  paying  to  each  partner  rateably  what  is  due  from  the  firm  to  him 
for  advances  as  distinguished  from  capital. 

3.  In  paying  to  each  partner  rateably  what  is  due  from  the  firm  to  him 
in  respect  of  capital. 

4.  The  ultimate  residue,  if  any,  shall  be  divided  among  the  partners  in 
the  proportion  in  which  profits  are  divisible. 
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Supplemental. 

Definitions  ot  "court"  and  "business". 

45.  In  this  Act,  unless  the  contrary  intention  appears,  — 

The  expression  "court"  includes  every  court  and  judge  having  jurisdiction  in 

the  case. 
The  expression  "business"  includes  every  trade,  occupation,  or  profession. 
Saving  tor  rules  ot  equity  and  common  law. 

46.  The  rules  of  eqviity  and  of  common  law  apphcable  to  partnership  shall 
continue  in  force  except  so  far  as  they  are  inconsistent  with  the  express  provisions 
of  this  Act. 

Provision  as  to  bankruptcy  In  Scotland. 

47.  1.  In  the  appHcation  of  this  Act  to  Scotland  the  bankruptcy  of  a  firm  or 
of  an  individual  shall  mean  sequestration  under  the  Bankruptcy  (Scot- 
land) Acts,  and  also  in  the  case  of  an  individual  the  issue  against  him  of 
a  decree  of  cessio  bonorum. 
2.  Nothing  in  this  Act  shall  alter  the  rules  of  the  law  of  Scotland  relating  to 
the  bankruptcy  of  a  firm  or  of  the  individual  partners  thereof. 

Repeal. 

48  &  49.   {Repealed,  8.  L.  R.  Act,  1908.) 
Short  title. 

50.    This  Act  may  be  cited  as  the  Partnership  Act,  1890. 


The  Factors  (Scotland)  Act,  1890. 

53  &  54  Vict. 
Cap.  XL. 

An  Act  to  extend  the  Provisions  of  the  Factors  Act,   1889, 
to  Scotland  (14th  August  1890). 


Application  of  52  &  S3  Vict.  c.  45.  to  Scotland. 

1.    Subject  to  the  following  provisions,  the  Factors  Act,  1889,  shall  apply  to 
Scotland : 

1.  The  expression  "hen"  shall  mean  and  include  right  of  retention;  the  ex- 
pression "vendor's  hen"  shaU  mean  and  include  any  right  of  retention 
competent  to  the  original  owner  or  vendor;  and  the  expression  "set-off" 
shall  mean  and  include  compensation. 

2.  In  the  application  of  section  five  of  the  recited  Act,  a  sale,  pledge,  or  other 
disposition  of  goods  shall  not  be  valid  unless  made  for  valuable  consideration. 

Short  title. 

2.    This  Act  may  be  cited  as  the  Factors  (Scotland)  Act,  1890. 


The  Bankruptcy  Act,  1890. 

53  &  54  Vict. 

Cap.  LXXI. 

An   Act  to  amend  the  Law  of   Bankruptcy  (i8th  August,    1890). 


Acts  of  bankruptcy. 

1.   A  debtor  commits  an  act  of  bankruptcy  if  execution  against  him  has  been 

levied  by  seizure  of  his  goods  under  process  in  an  action  in  any  court,  or  in  any 

civil  proceeding  in  the  High  Court,  and  the  goods  have  been  either  sold  or  held 

by  the  sheriff  for  twenty-one  days.    Provided  that,  where  an  interpleader  sum- 
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mons  has  been  taken  out  in  regard  to  the  goods  seized,  the  time  elapsing  between 
the  date  at  which  such  summons  is  taken  out  and  the  date  at  which  the  sheriff 
is  ordered  to  withdraw,  or  any  interpleader  issue  ordered  thereon  is  finally  disposed 
of,  shall  not  be  taken  into  account  in  calculating  such  period  of  twenty-one  days. 
Any  person  who  is  for  the  time  being  entitled  to  enforce^a  final  judgment  shall 
be  deemed  a  creditor  who  has  obtained  a  final  judgment  within  the  meaning  of 
section  four  of  the  principal  Act. 

Public  examination  ol  debtor. 

2.  1.  The  notes  taken  of  a  debtor's  pubUc  examination  in  pursuance  of  section 

seventeen  of  the  principal  Act  shall  be  read  over  either  to  or  by  the  debtor. 
2.  Where  the  debtor  is  a  lunatic  or  suffers  from  any  such  mental  or  physical 
affliction  or  disabihty  as  in  the  opinion  of  the  court  makes  him  unfit  to 
attend  his  pubUc  examination,  the  court  may  make  an  order  dispensing  with 
such  examination,  or  directing  that  the  debtor  be  examined  on  such  terms, 
in  such  manner,  and  at  such  place  as  to  the  coiu't  seems  expedient. 

Compositions  and  schemes  of  arrangement.  ~': 

3.  1.  Where  a  debtor  intends  to  make  a  proposal  for  a  composition  in  satisfaction 

of  his  debts,  or  a  proposal  for  a  scheme  of  arrangement  of  his  affairs,  he 
shall,  within  four  days  of  submitting  his  statement  of  affairs,  or  within  such 
time  thereafter  as  the  official  receiver  may  fix,  lodge  with  the  official  receiver 
a  proposal  in  writing,  signed  by  him,  embodying  the  terms  of  the  composition 
or  scheme  which  he  is  desirous  of  submitting  for  the  consideration  of  his 
creditors,  and  setting  out  particulars  of  any  sureties  or  securities  proposed. 

2.  In  such  case  the  official  receiver  shall  hold  a  meeting  of  creditors,  before 
the  pubUc  examination  of  the  debtor  is'concluded,  and  send  to  each  creditor, 
before  the  meeting,  a  copy  of  the  debtor's  proposal  with  a  report  thereon; 
and  if  at  that  meeting  a  majority  in  number  and  three  fourths  in  value  of 
alljthe  creditors  who  have  proved  resolve  to  accept  the  proposal,  the  same 
shall  be  deemed  to  be  duly  accepted  by  the  creditors,  and  when  approved 
by  the  court  shall  be  binding  on  all  the  creditors. 

3.  The  debtor  may  at  the  meeting  amend  the  terms  of  his  proposal,  if  the 
amendment  is,  in  the  opinion  of  the  official  receiver,  calculated  to  benefit 
the  general  body  of  creditors. 

4.  Any  creditor  who  has  proved  his  debt  may  assent  to  or  dissent  from  the 
proposal  by  a  letter,  in  the  prescribed  form,  addressed  to  the  official  receiver 
so  as  to  be  received  by  him  not  later  than  the  day  preceding  the  meeting, 
and  any  such  assent  or  dissent  shall  have  effect  as  if  the  creditor  had  been 
present  and  had  voted  at  the  meeting. 

5.  The  debtor  or  the  official  receiver  may,  after  the  proposal  is  accepted  by  the 
}:'  creditors,  apply  to  the  court  to  approve  it,  and  notice  of  the  time  appointed 
^^   for  hearing  the  appUcation  shall  be  given  to  each  creditor  who  has  proved. 

6.  The  application  shall  not  be  heard  until  after  the  conclusion  of  the  pubUc 
examination  of  the  debtor.  Any  creditor  who  has  proved  may  be  heard  by 
the  court  in  opposition  to  the  appUcation,  notwithstanding  that  he  may  at  a 
meeting  of  creditors  have  voted  for  the  acceptance  of  the  proposal. 

7.  The  court  shall,  before  approving  the  proposal,  hear  a  report  of  the  official 
receiver  as  to  the  terms  thereof,  and  as  to  the  conduct  of  the  debtor,  and 
any  objections  which  may  be  made  by  or  on  behalf  of  any  creditor. 

8.  K  the  court  is  of  opinion  that  the  terms  of  the  proposal  are  not  reasonable, 
or  are  not  calculated  to  benefit  the  general  body  of  creditors,  or  in  any 
case  in  which  the  court  is  required  where  the  debtor  is  adjudged  bankrupt 
to  refuse  his  discharge,  the  court  shall  refuse  to  approve  the  proposal. 

9.  If  any  facts  are  proved  on  proof  of  which  the  court  would  be  required  either 
to  refuse,  suspend,  or  attach  conditions  to  the  debtor's  discharge  were  he 
adjudged  bankrupt,  the  court  shall  refuse  to  approve  the  proposal,  unless  it 
provides  reasonable  security  for  payment  of  not  less  than  seven  shillings  and 
sixpence  in  the  pound  on  aU  the  unsecured  debts  provable  against  the 
debtor's  estate. 

10.  In  any  other  case  the  court  may  either  approve  or  refuse  to  approve  the 
proposal. 
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11.  If  the  court  approves  the  proposal,  the  approval  may  be  testified  by  the 
seal  of  the  court  being  attached  to  the  instrument  containing  the  terms  of 
the  proposed  composition  or  s6heme,  or  by  the  terms  being  embodied  in  an 
order  of  the  court. 

12.  A  composition  or  scheme  accepted  and  approved  in  pursuance  of  this 
section  shall  be  binding  on  all  the  creditors  so  far  as  relates  to  any  debts 
due  to  them  from  the  debtor  and  provable  in  bankruptcy,  but  shall  not 
release  the  debtor  from  any  liabiUty  under  a  judgment  against  him  in 
an  action  for  seduction,  or  under  an  affihation  order,  or  under  a  judgment 
against  him  as  a  co-respondent  in  a  matrimonial  cause,  except  to  such  an 
extent  and  under  such  conditions  as  the  court  expressly  orders  in  respect 
of  such  Habihty. 

13.  A  certificate  of  the  official  receiver  that  a  composition  or  scheme  has  been 
duly  accepted  and  approved  shall,  in  the  absence  of  fraud,  be  conclusive 
as  to  its  vaUdity. 

14.  The  provisions  of  a  composition  or  scheme  under  this  section  may  be  en- 
forced by  the  court  on  application  by  any  person  interested,  and  any  dis- 
obedience of  an  order  of  the  court  made  on  the  appUoation  shall  be  deemed 
a  contempt  of  court. 

15.  If  default  is  made  in  payment  of  any  instalment  due  in  pursuance  of  the 
composition  or  scheme,  or  if  it  appears  to  the  court,  on  satisfactory  evidence, 
that  the  composition  or  scheme  cannot,  in  consequence  of  legal  difficulties, 
or  for  any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to 
the  creditors  or  to  the  debtor,  or  that  the  approval  of  the  cornet  was  obtained 
by  fraud,  the  court  may,  if  it  thinks  fit,  on  appUcation  by  the  official 
receiver  or  the  trustee,  or  by  any  creditor,  adjudge  the  debtor  bankrupt, 
and  annul  the  composition  or  scheme,  but  without  prejudice  to  the  vaUdity 
of  any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done,  under  or 
in  pursuance  of  the  composition  or  scheme.  Where  a  debtor  is  adjudged 
bankrupt  under  this  sub-section,  any  debt  provable  in  other  respects,  wmch 
has  been  contracted  before  the  adjudication,  shall  be  provable  in  the 
bankruptcy. 

16.  If  under  or  in  pursuance  of  a  composition  or  scheme  a  trustee  is  appointed 
to  administer  the  debtor's  property  or  manage  his  business,  or  to  distribute 
the  composition,  section  twenty-seven  and  Part  V.  of  the  principal  Act  shall 
apply  as  if  the  trustee  were  a  trustee  in  a  bankruptcy,  and  as  if  the  terms 
"bankruptcy",  "bankrupt",  and  "order  of  adjudication",  included  respectively 
a  composition  or  scheme  of  arrangement,  a  compounding  or  arranging 
debtor,  and  order  approving  the  composition  or  scheme. 

17.  Part  III.  of  the  princip^il  Act  shall,  so  far  as  the  nature  of  the  case  and 
the  terms  of  the  composition  or  scheme  admit,  apply  thereto,  the  same  inter- 
pretation being  given  to  the  words  "trustee",  "bankruptcy",  "bankrupt", 
and  "order  of  adjudication",  as  in  the  last  preceding  sub-section. 

18.  No  composition  or  scheme  shall  be  approved  by  the  court  which  does  not 
provide  for  the  payment  in  priority  to  other  debts  of  all  debts  directed 
to  be  so  paid  in  the  distribution  of  the  property  of  a  bankrupt. 

19.  The  acceptance  by  a  creditor  of  a  composition  or  scheme  shall  not  release 
any  person  who  under  the  principal  Act  and  this  Act  would  not  be  released 
by  an  order  of  discharge  if  fthe  debtor  had  been  adjudged  bankrupt. 

Appointment  of  trustee. 

4.  A  person  shall  be  deemed  not  fit  to  act  as  trustee  of  the  property  of  a 
bankrupt  where  he  has  been  previously  removed  from  the  office  of  trustee  of  a 
bankrupt's  property  for  misconduct  or  neglect  of  duty. 

Committee  of  Inspection. 

5.  Sub-section  one  of  section  twenty-two  of  the  principal  Act  (relating  to 
the  committee  of  inspection)  shall  be  read  and  construed  as  if  the  words  "from 
among  the  creditors"  were  substituted  for  the  words  "from  among  the  creditors 
qualified  to  vote".  Provided  that  a  creditor  who  is  appointed  a  member  of  a  com- 
mittee of  inspection  shall  not  be  qualified  to  act  until  he  has  proved  his  debt 
and  theproof  has  been  admitted. 

59* 


916  APPENDIX. 

Resolution  for  acceptance  of  composition  or  scheme. 

6.  The  resolution  required  for  accepting  a  proposal  for  a  composition  or  scheme 
in  pursuance  of  section  twenty-three  of  the  principal  Act  shall  he  the  like  resolution 
as  is  required  for  accepting  a  hke  proposal  made  by  a  debtor  before  an  adjudi- 
cation of  bankruptcy. 

Arrest  of  absconding  debtor. 

7.  Section  twenty-five  of  the  principal  Act  (relating  to  the  arrest  of  a  debtor 
under  certain  circumstances)  shall  be  read  and  construed  as  if  the  words  "believing 
that  he  has  absconded,  or  is  about  to  abscond",  were  substituted  for  the  words 
"beUeving  that  he  is  about  to  abscond". 

Discharge  of  banlcrupt. 

8.  1.  A  bankrupt  may,  at  any  time  after  being  adjudged  bankrupt,  apply  to  the 
court  for  an  order  of  discharge,  and  the  court  shall  appoint  a  day  for  hearing 
the  appHcation,  but  the  application  shall  not  be  heard  until  the  pubUc 
examination  of  the  bankrupt  is  concluded.  The  apphcation  shall  be  heard 
in  open  court. 

2.  On  the  hearing  of  the  apphcation  the  court  shall  take  into  consideration  a 
report  of  the  official  receiver  as  to  the  bankrupt's  conduct  and  affairs  (in- 
cluding a  report  as  to  the  bankrupt's  conduct  during  the  proceedings  under 
his  bankruptcy),  and  may  either  grant  or  refuse  an  absolute  order  of 
discharge,  or  suspend  the  operation  of  the  order  for  a  specified  time,  or  grant 
an  order  of  discharge  subject  to  any  conditions  with  respect  to  any  earnings 
or  income  which  may  afterwards  become  due  to  the  bankrupt,  or  with 
respect  to  his  after-acquired  property:  Provided  that  the  court  shall  refuse 
the  discharge  in  all  cases  where  the  bankrupt  has  committed  any  misde- 
meanour under  the  Debtors  Act,  1869,  or  the  principal  Act,  or  any  other 
misdemeanom"  connected  with  his  bankruptcy,  or  any  felony  connected  with 
his  bankruptcy,  unless  for  special  reasons  the  court  otherwise  determines, 
and  shall,  on  proof  of  any  of  the  facts  herein-after  mentioned,  either — 

i)  refuse  the  discharge;  or 

ii)  suspend  the  discharge  for  a  period  of  not  less  than  two  years;  or 
iii)  suspend  the  discharge  until  a  dividend  of  not  less  than  ten  shillings  in  the 

pound  has  been  paid  to  the  creditors;  or 
iv)  require  the  bankrupt  as  a  condition  of  his  discharge  to  consent  to  judg- 
ment being  entered  against  him  by  the  official  receiver  or  trustee  for  any 
balance  or  part  of  any  balance  of  the  debts  provable  under  the  bankruptcy 
which  is  not  satisfied  at  the  date  of  the  discharge,  such  balance  or  part 
of  any  balance  of  the  debts  to  be  paid  out  of  the  future  earnings  or  after 
acquired  property  of  the  bankrupt  in  such  manner  and  subject  to  such 
conditions  as  the  court  may  direct;  but  execution  shall  not  be  issued  on  the 
judgment  without  leave  of  the  court,  which  leave  may  be  given  on  proof 
that  the  bankrupt  has  since  his  discharge  acquired  property  or  income 
available  towards  payment  of  his  debts. 

Provided,  that  if  at  any  time  after  the  expiration  of  two  years  from 
the  date  of  any  order  made  under  this  section  the  baiikrupt  shall  satisfy 
the  court  that  there  is  no  reasonable  probabihty  of  his  being  in  a  position 
to  comply  with  the  terms  of  such  order,  the  court  may  modify  the  terms  of 
the  order,  or  of  any  substituted  order,  in  such  manner  and  upon  such 
conditions  as  it  may  think  fit. 

3.  The  facts  herein-before  referred  to  are: — 

a)  That  the  bankrupt's  assets  are  not  of  a  value  equal  to  ten  shillings  in 
the  pound  on  the  amount  of  his  unsecured  Uabihties,  unless  he  satisfies 
the  court  that  the  fact  that  the  assets  are  not  of  a  value  equal  to  ten 
shiUings  in  the  pound  on  the  amount  of  his  unsecured  habUities  has 
arisen  from  circumstances  for  which  he  cannot  justly  be  held  responsible; 

b)  That  the  bankrupt  has  omitted  to  keep  such  books  of  account  as  are 
usual  and  proper  in  the  business  carried  on  by  him  and  as  sufficiently 
disclose  his  business  transactions  and  financial  position  within  the  three 
years  immediately  preceding  his  bankruptcy; 
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c)  That  the  bankrupt  has  continued  to  trade  after  knowing  himself  to  be 
insolvent; 

d)  That  the  bankrupt  has  contracted  any  debt  provable  in  the  bankruptcy 
without  having  at  the  time  of  contracting  it  any  reasonable  or  probable 
ground  of  expectation  (proof  whereof  shall  He  on  him)  of  being  able  to 
pay  it; 

e)  That  the  bankrupt  has  failed  to  account  satisfactorily  for  any  loss  of 
assets  or  for  any  deficiency  of  assets  to  meet  his  liabilities; 

f)  That  the  bankrupt  has  brought  on,  or  contributed  to,  his  bankruptcy 
by  rash  and  hazardous  specidations,  or  by  unjustifiable  extravagance  in 
living,  or  by  gambling,  or  by  culpable  neglect  of  his  business  affairs; 

g)  That  the  baiirupt  has  put  any  of  his  creditors  to  unnecessary  expense 
by  a  frivolous  or  vexatious  defence  to  any  action  properly  brought 
against  him; 

h)  That  the  bankrupt  has  within  three  months  preceding  the  date  of  the 
receiving  order  incurred  unjustifiable  expense  by  bringing  a  frivolous 
or  vexatious  action; 

i)  That  the  bankrupt  has  within  three  months  preceding  the  date  of  the 
receiving  order,  when  unable  to  pay  his  debts  as  they  become  due,  given 
an  undue  preference  to  any  of  his  creditors; 

j)  That  the  bankrupt  has  within  three  months  preceding  the  date  of  the 
receiving  order  incurred  UabiUties  with  a  view  of  making  his  assets  equal 
to  ten  shillings  in  the  pound  on  the  amount  of  his  unsecured  Uabilities; 

k)  That  the  bankrupt  has  on  any  previous  occasion  been  adjudged  bank- 
rupt, or  made  a  composition  or  arrangement  with  his  creditors; 

1)  That  the  bankrupt  has  been  guilty  of  any  fraud  or  fraudulent  breach 
of  trust. 

4.  For  the  purposes  of  this  section  a  bankrupt's  assets  shall  be  deemed  of  a 
value  equal  to  ten  shillings  in  the  pound  on  the  amount  of  his  unsecured 
liabiUties  when  the  court  is  satisfied  that  the  property  of  the  bankrupt  has 
reahsed,  or  is  Ukely  to  realise,  or  with  due  care  in  realisation  might  have 
reahsed,  an  amount  equal  to  ten  shillings  in  the  pound  on  his  unsecured 
liabilities,  and  a  report  by  the  official  receiver  or  the  trustee  shall  be  prima 
facie  evidence  of  the  amount  of  such  habiUties. 

5.  For  the  purposes  of  this  section  the  report  of  the  official  receiver  shall  be 
prima  facie  evidence  of  the  statements  therein  contained. 

6.  Notice  of  the  appointment  by  the  court  of  the  day  for  hearing  the  appUcation 
for  discharge  shall  be  pubhshed  in  the  prescribed  manner,  and  sent  fourteen 
days  at  least  before  the  day  so  appointed  to  each  creditor  who  has  proved, 
and  the  court  may  hear  the  official  receiver  and  the  trustee,  and  may  also 
hear  any  creditor.  At  the  hearing  the  court  may  put  such  questions  to  the 
debtor  and  receive  such  evidence  as  it  may  tlunk  fit. 

7.  The  powers  of  suspending  and  of  attaching  conditions  to  a  bankrupt's 
discharge  may  be  exercised  concurrently. 

8.  A  discharged  bankrupt  shall,  notwithstanding  his  discharge,  give  such 
assistance  as  the  trustee  may  require  in  the  reaUsation  and  distribution  of 
such  of  his  property  as  is  vested  in  the  trustee,  and  if  he  fails  to  do  so  he 
shall  be  guilty  of  a  contempt  of  court;  and  the  court  may  also,  if  it  thinks 
fit,  revoke  his  discharge,  but  without  prejudice  to  the  vaUdity  of  any  sale, 
disposition,  or  payment  duly  made  or  thing  duly  done  subsequent  to  the 
discharge  but  before  its  revocation. 

Disqualification  of  bankrupt. 

9.  No  disquahfication  arising  by  virtue  of  section  thirty-two  of  the  principal 
Act  shall  exceed  a  period  of  five  years  from  the  date  of  any  discharge  which 
may  have  been,  or  may  hereafter  be,  granted  under  and  by  virtue  of  the  principal 
Act,  or  of  this  Act.  It  is  hereby  declared  that  the  disqualifications  arising  by  virtue 
of  the  said  section  include  disquahfication  for  being  elected  to,  or  holding  or  exe- 
cuting the  office  of,  a  member  of  a  county  councU. 

Effect  of  order  of  discharge. 

10.  An  order  of  discharge  shall  not  release  the  bankrupt  from  any  UabUity 
under  a  judgment  against  him  in  an  action  for  seduction,  or  under  an  affihation 
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order,  or  under  a  judgment  against  him  as  a  co-respondent  in  a  matrimonial  cause, 
except  to  such  an  extent  and  under  such  conditions  as  the  court  expressly  orders 
in  respect  of  such  Uabihty. 

Duties  of  sheilll  as  to  goods  taken  in  execution. 

11.  1.  Where  any  goods  of  a  debtor  are  taken  in  execution  and  before  the  sale 
thereof,  or  the  completion  of  the  execution  by  the  receipt  or  recovery  of  the 
full  amount  of  the  levy,  notice  is  served  on  the  sheriff  that  a  receiving  order 
has  been  made  against  the  debtor,  the  sheriff  shall,  on  request,  deliver  the 
goods  and  any  money  seized  or  received  in  part  satisfaction  of  the  execution 
to  the  official  receiver,  but  the  costs  of  the  execution  shall  be  a  first  charge 
on  the  goods  or  money  so  delivered,  and  the  official  receiver  or  trustee 
may  sell  the  goods,  or  an  adequate  part  thereof,  for  the  purpose  of  satisfying 
the  charge. 
2.  Where  under  an  execution  in  respect  of  a  judgment  for  a  sum  exceeding 
twenty  pounds,  the  goods  of  a  debtor  are  sold  or  money  is  paid  in  order  to 
avoid  sale,  the  sheriff  shall  deduct  his  costs  of  the  execution  from  the 
proceeds  of  sale  or  the  money  paid,  and  retain  the  balance  for  fourteen 
days,  and  if  within  that  time  notice  is  served  on  him  of  a  bankruptcy 
petition  havii^  been  presented  against  or  by  the  debtor,  and  a  receiving 
order  is  made  against  the  debtor  thereon  or  on  any  other  petition  of  which 
the  sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to  the  official  receiver 
or,  as  the  case  may  be,  to  the  trustee,  who  shall  be  entitled  to  retain  the 
same  as  against  the  execution  creditor. 

Sale  of  assets  by  sheriff. 

12.  Where  any  goods  of  a  debtor  are  taken  in  execution,  and  the  sheriff  has 
notice  of  another  execution  or  other  executions,  the  court  shall  not  consider  an 
application  for  leave  to  sell  privately  untU  the  notice  directed  by  rules  of  court 
has  been  given  to  the  other  execution  creditor  or  creditors,  who  may  appear 
before  the  court  and  be  heard  upon  the  application. 

Disclaimer.  !g    ■, 

13.  The  period  of  twelve  months  shall  be  substituted  for  each  of  the  periods 
of  three  months  and  two  months  limited  by  subsection  one  of  section  fifty-five  of 
the  principal  Act,  and  such  period  of  twelve  months  may  be  extended  by  the  court. 
The  court  may,  if  it  thinks  fit,  modify  the  terms  prescribed  by  the  proviso  in  sub- 
section six  of  the  same  section  so  as  to  make  the  person  in  whose  favour  the 
vesting  order  may  be  made  subject  only  to  the  same  habiUties  and  obligations  as  if 
the  lease  had  been  assigned  to  him  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  (if  the  case  so  requires)  as  if  the  lease  had  comprised  only  the  property 
comprised  in  the  vesting  order. 

Deputy  of  official  receiver. 

14.  The  Board  of  Trade  may  by  order,  for  reasons  to  be  stated  therein,  direct 
in  any  special  case  that  any  of  its  officers  mentioned  in  the  order  shall  be  capable 
of  discharging  any  portion  of  the  duties  of  the  official  receiver  for  the  performance 
of  which  it  is  in  the  opinion  of  the  Board  expedient  that  some  person  other  than 
the  official  receiver  be  appointed,  provided  that  no  additional  expense  be  thereby 
incurred. 

Remnneration  of  trustee,  &c. 

15.    1.  The  part  of  the  trustee's  remuneration  to  be  payable  in  pursuance  of 

section  seventy-two  of  the  principal  Act  on  the  amount  reafised  shall  be 

payable  only  on  the  amount  reahsed  by  the  trustee. 

2.  Where  a  trustee  acts  without  remuneration  he  shall  be  allowed  out  of  the 
bankrupt's  estate  such  proper  expenses  incurred  by  him  in  or  about  the 
proceeefings  of  the  bankruptcy  as  the  creditors  may,  with  the  sanction  of 
the  Board  of  Trade,  approve. 

3.  The  sanction  required  under  section  seventy-three  of  the  principal  Act  for 
the  employment  of  solicitors  and  other  persons  must  be  a  sanction  obtained 
before  the  employment,  except  in  cases  of  urgency,  and  in  such  cases  it 
must  be  shown  that  no  undue  delay  took  place  in  obtaining  the  sanction. 
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Trustee  to  furnish  list  of  creditors. 

16.  The_trustee  or  official  receiver  shall,  whenever  required  by  any  creditor 
so  to  do,  furnish  and  transmit  to  such  creditor  by  post  a  hst  of  the  creditors, 
showing  in  such  hst  the  amount  of  the  debt  due  to  each  of  such  creditors.  The 
trustee  or  official  receiver  shall  be  entitled  to  charge  for  such  list  the  sum  of 
threepence  per  foHo  of  seventy-two  words,  together  with  the  cost  of  the  postage 
thereof. 

Statement  of  accounts. 

17.  It  shall  be  lawful  for  any  creditor,  with  the  concurrence^of  one-sixth  of 
the  creditors  (including  himself),  at  any  time  to  call  upon  the  trustee  or  official 
receiver  to  furnish  and  transmit  to  the  creditors  a  statement  of  the  accounts  up  to 
the  date  of  such  notice,  and  the  trustee  shall,  upon  receipt  of  such  notice,  furnish 
and  transmit  such  statement  of  the  accounts.  Provided,  the  person  at  whose  in- 
stance the  accovmts  are  furnished  shall  deposit  with  the  trustee  or  official  receiver, 
as  the  case  may  be,  a  sum  sufficient  to  pay  the  costs  of  furnishing  and  transmitting 
the  accounts,  such  sum  to^be  repaid  to  him  out  of  the  estate  if  the  creditors  or 
the  court  so  direct.  , 

Summons  of  meeting. : 

18.  It  shall  be  lawful  for  any  creditor,  ^th  the  concurrence  of  one-sixth  in 
value  of  the  creditors  (including  himself),  at  any  time  to  request  the  trustee  or 
official  receiver  to  call  a  meeting  of  the  creditors,  and  the  trustee  or  official 
receiver  shall  caU  such  meeting  accordingly  within  fourteen  days.  Provided  that 
the  person  at  whose  instance  the  meeting  is  summoned  shall  deposit  with  the  trustee 
or  official  receiver  as  the  case  may  be  a  sum  sufficient  to  pay  the  costs  of  sum- 
moning the  meeting,  such  sum  to  be  repaid  to  him  out  of  the  estate  if  the  creditors 
or  the  court  so  direct. 

Removal  of  trustee. 

19.  The  power  of  the  Board  of  Trade  to  remove  a  trustee  under  section  eighty- 
six  of  the  principal  Act  shall  extend  to  any  case  in  which  the  Board  are  of 
opinion  that  the  trustee  is,  by  reason  of  lunacy,  or  continued  sickness,  or  absence,  in- 
capable of  performing  his  duties,  or  that  his  connexion  with  or  relation  to  the  bank- 
rupt, or  his  estate,  or  any  particular  creditor,  might  make  it  difficult  for  him  to 
act  with  impartiahty  in  the  interest  of  the  creditors  generally,  or  where  in  any  other 
matter  he  has  been  removed  from  office  on  the  ground  of  misconduct.  - 

Relation  back  In  case  of  receiving  order  against  judgment  debtor. 

20.  Where  a  receiving  order  is  made  against  a  judgment  debtor  in  pursuance 
of  section  one  hundred  and  three  of  the  principal  Act,  the  bankruptcy  of  the  debtor 
shall  be  deemed  to  have  relation  back  to  and  to  commence  at  the  time  of  the  order, 
or,  if  the  bankrupt  is  proved  to  have  committed  any  previous  act  of  bankruptcy, 
then  to  have  relation  back  to  and  to  commence  at  the  time  of  the  first  of  the  acts 
of  bankruptcy  proved  to  have  been  committed  by  the  debtor  within  three  months 
next  preceding  the  date  of  the  order;  and  section  forty-eight  of  the  principal  Act 
shall  apply  as  if  the  debtor  had  been  adjudged  bankrupt  on  a  bankruptcy  petition 
presented  at  the  date  of  the  receiving  order. 

Administration  in  bankruptcy  of  estate  of  person  dying  insolvent. 

21.  1.  An  order  for  the  administration  of  a  deceased  person's  estate  may  be 
made  under  section  one  hundred  and  twenty-five  of  the  principal  Act 
before  the  expiration  of  two  months  from  the  date  of  the  grant  of  probate 
or  letters  of  administration  without  the  concurrence  or  proof  mentioned 
in  sub-section  three  of  that  section. 

2.  The  power  under  the  same  section  to  transfer  to  a  court  exercising  juris- 
diction in  bankruptcy  proceedings  commenced  in  any  other  court  for  the 
administration  of  a  deceased  debtor's  estate  may  be  exercised  without  the 
apphcation  of  any  creditor,  and  whenever  the  latter  court  is  satisfied  that 
the  estate  is  insiifficient  to  pay  its  debts. 

3.  In  cases  of  administration  in  bankruptcy,  in  pursuance  of  section  one 
hundred  and  twenty-five  of  the  principal  Act  and  this  section,  of  estates  of 
persons  dying  insolvent,  the"  creditors  shall  have  the  same  powers  as  to  ap- 
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pointment  of  trustees  and  committees  of  inspection  as  they  have  in  other 
cases  where  the  estate  of  a  debtor  is  being  administered  or  dealt  with  in 
bankruptcy,  and  the  provisions  of  the  principal  Act  and  this  Act,  relating 
to  trustees  and  committees  of  inspection,  shall  apply  to  trustees  and  com- 
mittees of  inspection  appointed  under  the  power  conferred  by  this  section. 

Proxies. 

22.  1.  Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and  shall  be 
issued  by  the  official  receiver  of  the  debtor's  estate,  or  by  some  other  official 
receiver,  or,  after  the  appointment  of  a  trustee,  by  the  trustee,  and  every 
insertion  therein  shall  be  in  the  handwriting  of  the  person  giving  the  proxy, 
or  of  any  manager  or  clerk,  or  other  person  in  his  regular  employment,  or  of 
any  commissioner  to  administer  oaths  in  the  Supreme  Court. 

2.  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors,  together 
with  a  notice  summoning  a  meeting  of  creditors,  and  neither  the  name  nor 
the  description  of  the  official  receiver,  or  of  any  other  person,  shall  be 
printed  or  inserted  in  the  body  of  any  instrument  of  proxy  before  it  is 
so  sent. 

3.  A  creditor  may  give  a  special  proxy  to  any  person  to  vote  at  any  specified 
meeting  or  adjournment  thereof  on  aU  or  any  of  the  following  matters : — 

a)  For  or  against  any  specific  proposal  for  a  composition  or  scheme  of  ar- 
rangement; 

b)  For  or  against  the  appointment  of  any  specified  person  as  trustee  at 
a  specified  rate  of  remuneration,  or  as  member  of  the  committee  of  in- 
spection, or  for  or  against  the  continuance  in  office  of  any  specified  person 
as  trustee  or  member  of  a  committee  of  inspection; 

c)  On  aU  questions  relating  to  any  matter  other  than  those  above  referred 
to,  arising  at  any  specified  meeting  or  adjournment  thereof. 

Interest  on  debts. 

23.  Where  a  debt  has  been  proved  upon  a  debtor's  estate  under  the  principal 
Act,  and  such  debt  includes  interest,  or  any  pecuniary  consideration  in  Heu  of 
interest,  such  interest  or  consideration  shall,  for  the  purposes  of  dividend,  be 
calculated  at  a  rate  not  exceeding  five  per  centum  per  annum,  without  prejudice 
to  the  right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of  interest  to 
which  he  may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  paid 
in  full. 

Swearing  of  aftidjtvlts  In  England  and  Wales. 

24.  Any  affidavit  to  be  used  in  a  bankruptcy  court  may  be  sworn  not  only 
before  the  persons  named  in  section  one  hundred  and  thirty-five  of  the  principal 
Act,  but  also  in  England  and  Wales  before  a  justice  of  the  peace  for  the  county 
or  place  where  it  is  sworn. 

Returns  to  Board  of  Trade  of  receipts  and  expenditure  under  50  &  51  Viet.  c.  57. 

25.    1.  The  general  annual  report  which,  by  section  one  hundred  and  thirty-one 
of  the  principal  Act,  the  Board  of  Trade  is  required  to  cause  to  be  prepared 
and  laid  before  Parhament,  shall  include  a  report  of  proceedings  under 
the  Deeds  of  Arrangement  Act,  1887. 
2.  For  the  purposes  of  such  report — 

a)  The  registrar  of  bills  of  sale  shall  make  to  the  Board  of  Trade  such 
returns  of  the  registration  of  deeds  of  arrangement,  at  such  times,  and 
in  such  manner  and  form,  as  may  be  prescribed; 

b)  Every  trustee  under  any  deed  of  arrangement,  as  defined  by  section  four 
of  the  Deeds  of  Arrangement  Act,  1887,  shall,  within  thirty  days  of  the 
first  day  of  January  in  each  year,  transmit  to  the  Board  of  Trade,  or 
as  they  direct,  an  account  of  his  receipts  and  payments  as  such  trustee, 
in  the  prescribed  form,  and  verified  in  the  prescribed  manner.  If  any 
trustee  fails  to  transmit  such  account,  the  judge  of  the  High  Court  to 
whom  bankruptcy  business  has  been  assigned  may,  for  the  purpose  of 
enforcing  the  provisions  of  this  section,  exercise,  on  the  appUcation  of 
the  Board  of  Trade  in  the  matter,  all  the  powers  conferred  on  the  court 
by  sub-section  five  of  section  one  hundred  and  two  of  the  principal 
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Act  in  cases  of  bankruptcy.   The  term  "trustee"  in  this  section  shall  in- 
clude any  person  appointed  to  distribute  a  composition  or  to  act  in 
any  fiduciary  capacity  under  any  deed  of  arrangement. 
3.  The  accounts  transmitted  to  the  Board  of  Trade  in  pursuance  of  this  section 
shall  be  open  to  inspection  by  any  creditor  on  payment  of  the  prescribed  fee. 

Penal  provisions  of  32  &  33  Vict.  c.  62. 

26.  Section  eleven  of  the  Debtors  Act,  1869,  shall  have  effect  as  if  there  were 
substituted  therein  for  the  words  "if  within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  him"  the  words  "if  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  by  or  against  him,  or  in  case  of 
a  receiving  order  made  under  section  hundred  and  three  of  the  Bankruptcy  Act, 
1883,  before  the  date  of  the  order". 

Amendment  ol  24  &  25  Viet.  c.  96.  s.  85. 

27.   1.  (Repealed,  8.  L.  B.  Act,  1908.) 

2.  A  statement  or  admission  made  by  any  person  in  any  compulsory  exa- 
mination or  deposition  before  any  court  on  the  hearing  of  any  matter  in 
bankruptcy  shall  not  be  admissible  as  evidence  against  that  person  in  any 
procee(fing  in  respect  of  any  of  the  misdemeanours  referred  to  in  the  said 
section  eighty -five. 

Amendment  of  46  &  47  Viet.  e.  52.  s.  42. 

28.  Section  forty-two  of  the  principal  Act,  relating  to  the  power  of  a  landlord 
to  distrain  for  rent,  shall  be  read  and  construed  as  if  the* words  "six  months'  rent" 
were  substituted  for  the  words  "one  year's  rent". 

29  &  30.   {BepeaM,  8.  L.  B.  Act,  1908.) 

Short  title  and  eonstruction. 

31.    1.  This  Act  may  be  cited  as  the  Bankruptcy  Act,  1890;  and  the  principal  Act 
and  this  Act  may  be  cited  collectively  as  the  Bankruptcy  Acts,  1883  and  1890. 
2.  This  Act  and  the  principal  Act  shall  be  construed  as  one  Act. 


The  Merchandise  Marks  Act,  1891. 

54  &  55  Vict. 

Cap.  XV. 

An  Act  to  amend  the  Merchandise  Marks  Act,  1887  (nth  May  1891). 


Customs  entry  to  be  trade  description. 

1.  The  customs  entry  relating  to  imported  goods  shaU,  for  the  purposes  of 
the  Merchandise  Marks  Act,  1887,  be  deemed  to  be  a  trade  description  applied 
to  the  goods. 

Official  prosecutions. 

2.  1.  The  Board  of  Trade  may,  with  the  concurrence  of  the  Lord  Chancellor, 
make  regulations  providing  that  in  cases  appearing  to  the  Board  to  affect 
the  general  interests  of  the  country,  or  of  a  section  of  the  community,  or 
of  a  trade,  the  prosecution  of  offences  under  the  Merchandise  Marks  Act, 
1887,  shall  be  undertaken  by  the  Board  of  Trade,  and  prescribing  the  con- 
ditions on  which  such  prosecutions  are  to  be  so  undertaken.  The  expenses 
of  prosecutions  so  undertaken  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

2.  All  regulations  made  under  this  section  shall  be  laid  before  Parliament 
within  three  weeks  after  they  are  made  if  Parhament  is  then  sitting,  and 
if  Parhament  is  not  then  sitting,  within  three  weeks  after  the  beginning 
of  the  next  session  of  Parhament,  and  shall  be  judicially  noticed,  and  shall 
have  effect  as  if  enacted  by  this  Act,  and  shall  be  pubUshed  under  the 
authority  of  Her  Majesty's  Stationery  Office. 

3.  Nothing  in  this  Act  shall  affect  the  power  of  any  person  or  authority  to 
undertake  prosecutions  otherwise  than  under  the  said  regulations. 
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Short  title. 

3.  This  Act  may  be  cited  as  the  Merchandise  Marks  Act,  1891,  and  the  Merchan- 
dise Marks  Act,  1887,  and  this  Act  may  be  cited  together  as  the  Merchandise  Marks 
Acts,  1887  and  1891. 


Stamp  Act,  1891. 

54  &  55  Vict. 

Cap.  XXXIX. 

An  Act  to  consolidate  the  Enactments  granting  and  relating  to  the 

Stamp  Duties  upon  Instruments  and  certain  other  enactments  relating 

to  Stamp  Duties  (21  st  July  1891). 

Charge  of  Duty  upon  Instruments. 

1.  From  and  after  the  commencement  of  this  Act  the  stamp  duties  to  be  charg- 
ed for  the  use  of  Her  Majesty  upon  the  several  instruments  specified  in  the  First 
Schedule  to  this  Act  shall  be  the  several  duties  in  the  said  schedule  specified,  which 
duties  shall  be  in  substitution  for  the  duties  theretofore  chargeable  under  the  enact- 
ments repealed  by  this  Act,  and  shall  be  subject  to  the  exemptions  contained  in 
this  Afct  and  in  any  other  Act  for  the  time  being  in  force. 

Bank  Notes,  Bills  of  Exchange,  and  Promissory  Notes. 
Meaning  ot  banker  and  bank  note. 

29.  For  the  purposes  of  this  Act  the  expression  "banker"  means  any  person 
carrying  on  the  business  of  banking  in  the  United  Kingdom,  and  the  expression 
"Bank  note"  includes — 

a)  Any  bill  of  exchange  or  promissory  note  issued  by  any  banker,  other  than 
the  Bank  of  England,  for  the  payment  of  money  not  exceeding  one  hundred 
pounds  to  the  bearer  on  demand;  and 

b)  Any  bill  of  exchange  or  promissory  note  so  issued  which  entitles  or  is  in- 
tended to  entitle  the  bearer  or  holder  thereof,  without  indorsement  or  with- 
out any  further  or  other  indorsement  than  may  be  thereon  at  the  time  of 
the  issuing  thereof,  to  the  payment  of  money  not  exceeding  one  hundred 
pounds  on  demand,  whether  the  same  be  so  expressed  or  not  and  in  whatever 
form,  and  by  whomsoever  the  bill  or  note  is  drawn  or  made. 

Bank  notes  may  be  re-Issued. 

30.  A  bank  note  issued  duly  stamped,  or  issued  unstamped  by  a  banker  duly 
licensed  or  otherwise  authorised  to  issue  unstamped  bank  notes,  may  be  from  time 
to  time  re-issued  without  being  liable  to  any  stamp  duty  by  reason  of  the  re-issuing. 

Meaning  of  "bill  of  exchange." 

32.  For  the  purposes  of  this  Act  the  expression  "bill  of  exchange"  includes 
draft,  order,  cheque,  and  letter  of  credit,  and  any  document  or  writing  (except  a 
bank  note)  entitling  or  purporting  to  entitle  any  person,  whether  named  therein 
or  not,  to  payment  by  any  other  person  of,  or  to  draw  upon  any  other  person  for,  any 
sum  of  money;  and  the  expression  "biU  of  exchange  payable  on  demand"  includes — 

a)  An  order  for  the  payment  of  any  sum  of  money  by  a  bUl  of  exchange  or 
promissory  note,  or  for  the  delivery  of  any  bill  of  exchange  or  promissory 
note  in  satisfeiction  of  any  sum  of  money,  or  for  the  payment  of  any  sum 
of  money  out  of  any  particular  fund  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  may  or  may  not  be  performed 
or  happen;  and 

b)  An  order  for  the  payment  of  any  sum  of  money  weekly,  monthly,  or  at 
any  other  stated  periods,  and  also  an  order  for  the  payment  by  any  person 
at  any  time  after  the  date  thereof  of  any  sum  of  money,  and  sent  or  deliv- 
ered by  the  person  making  the  same  to  the  person  by  whom  the  payment 
is  to  be  made,  and  not  to  the  person  to  whom  the  payment  is  to  be  made, 
or  to  any  person  on  his  behalf. 
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Meaning  of  "promissory  note." 

33.  1.  For  the  purposes  of  this  Act  the  expression  "promissory  note"  includes 

any  document  or  writing  (except  a  bank  note)  containing  a  promise  to  pay 
any  sum  of  money. 
2.  A  note  promising  the  pajmient  of  any  sum  of  money  out  of  any  particular 
fund  which  may  or  may  not  be  available,  or  upon  any  condition  or  contin- 
gency which  may  or  may  not  be  performed  or  happen,  is  to  be  deemed  a 
promissory  note  for  that  sum  of  money. 

Provisions  for  use  of  adhesive  stamps  on  bills  and  notes.^) 

34.  1.  The  fixed  duty  of  one  peimy  on  a  bill  of  exchange  payable  on  demand  or 

at  sight  or  on  presentation  may  be  denoted  by  an  adhesive  stamp,  which, 
where  the  bill  is  drawn  in  the  United  Kingdom,  is  to  be  cancelled  by  the 
person  by  whom  the  bill  is  signed  before  he  delivers  it  out  of  his  hands, 
custody,  or  power. 
2.  The  ad  valorem  duties  upon  bills  of  exchange  and  promissory  notes  drawn 
or  made  out  of  the  United  Kingdom  are  to  be  denoted  by  adhesive  stamps. 

Provisions  as  to  stamping  foreign  bills  and  notes. 

35.  1.  Every  person  into  whose  hands  any  bill  of  exchange  or  promissory  note 

drawn  or  made  out  of  the  United  Kingdom,  comes  in  the  United  Kingdom 
before  it  is  stamped  shall,  before  he  presents  for  payment,  or  indorses, 
transfers,  or  in  any  maimer  negotiates,  or  pays  the  bill  or  note,  affix  thereto 
a  proper  adhesive  stamp  or  proper  ahdesive  stamps  of  sufficient  amount, 
and  cancel  every  stamp  so  affixed  thereto. 

2.  Provided  as  follows: 

a)  If  at  the  time  when  any  such  bill  or  note  comes  into  the  hands  of  any  bona 
fide  holder  there  is  affixed  thereto  an  adhesive  stamp  effectually  cancelled, 
the  stamp  shall,  so  far  as  relates  to  the  holder,  be  deemed  to  be  duly  cancelled, 
although  it  may  not  appear  to  have  been  affixed  or  cancelled  by  the  proper 
person; 

b)  If  at  the  time  when  any  such  bill  or  note  comes  into  the  hands  of  any  bona 
fide  holder  there  is  affixed  thereto  an  adhesive  stamp  not  duly  cancelled, 
it  shall  be  competent  for  the  holder  to  cancel  the  stamp  as  if  he  were  the 
person  by  whom  it  was  affixed,  and  upon  his  so  doing  the  bill  or  note  shall 
be  deemed  duly  stamped,  and  as  vaUd  and  available  as  if  the  stamp  had 
been  cancelled  by  the  person  by  whom  it  was  affixed. 

3.  But  neither  of  the  foregoing  provisoes  is  to  relieve  any  person  from  any  fine 
or  penalty  incurred  by  him  for  not  cancelling  an  adhesive  stamp. 

As  to  bills  and  notes  purporting  to  be  drawn  abroad. 

36.  A  bill  of  exchange  or  promissory  note  which  purports  to  be  drawn  of  made 
out  of  the  United  Kingdom  is,  for  the  purpose  of  determining  the  mode  in  which 
the  stamp  duty  thereon  is  to  be  denoted,  to  be  deemed  to  have  been  so  drawn 
or  made,  although  it  may  in  fact  have  been  drawn  or  made  within  the  United 
Bongdom. 

Terms  upon  which  bills  and  notes  may  be  stamped  after  execution. 

37.  1.  Where  a  bill  of  exchange  or  promissory  note  has  been  written  on  material 
bearing  an  impressed  stamp  of  sufficient  amoimt  but  of  improper  deno- 
mination, it  may  be  stamped  with  the  proper  stamp  on  payment  of  the 
duty,  and  a  penalty  of  forty  shillings  if  the  bill  or  note  be  not  then  payable 
according  to  its  tenor,  or  of  ten  pounds  if  the  same  be  so  payable. 
2.  Except  as  aforesaid,  no  bill  of  exchange  or  promissory  note  shall  be  stamp- 
ed with  an  impressed  stamp  after  the  execution  thereof. 

One  bill  only  of  a  set  need  be  stamped. 

39.  When  a  bill  of  exchange  is  drawn  in  a  sel^  according  to  the  custom  of  mer- 
chants, and  one  of  the  set  is  duly  stamped,  the  other  or  others  of  the  set  shall,  unless 
issued  or  in  some  manner  negotiated  apart  from  the  stamped  bill,  be  exempt  from 
duty;  and  upon  proof  of  the  loss  or  destruction  of  a  duly  stampel  bill  forming 
one  of  a  set,  any  other  bill  of  the  set  which  has  not  been  issued  or  in  any  manner 

1)  See  9  Edw.  VII  c.  48,  s.  10,  infra. 
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negotiated  apart  from  the  lost  or  destroyed  bill  may,  although  unstamped,  be 
admitted  in  evidence  to  prove  the  contents  of  the  lost  or  destroyed  bill. 

Bills  of  Lading. 

40.    1.  A  bill  of  lading  is  not  to  be  stamped  after  the  execution  thereof. 

2.  Every  person  who  makes  or  executes  any  bill  of  lading  not  duly  stamped 
shall  incur  a  fine  of  fifty  pounds. 

Charter-parties. 

Provisions  as 'to  duty  on  cliarter-party. 

49.  1.  For  the  purposes  of  this  Act  the  expression  "charter-party"  includes  any 
agreement  or  contract  for  the  charter  of  any  ship  or  vessel  or  any  memo- 
randum, letter,  or  other  writing  between  the  captain,  master,  or  owner 
of  any  ship  or  vessel,  and  any  other  person  for  or  relating  to  the  freight 
or  conveyance  of  any  money,  goods,  or  effects  on  board  of  the  ship  or  vessel. 
2.  The  duty  upon  a  charter-party  may  be  denoted  by  an  adhesive  stamp, 
which  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is  last  exe- 
cuted, or  by  whose  execution  it  is  completed  as  a  binding  contract. 

Cliarter-parties  executed  abroad. 

50.  Where  a  charter-party  is  first  executed  out  of  the  United  Kingdom  with- 
out being  duly  stamped,  any  party  thereto  may,  within  ten  days  after  it  has  been 
first  received  in  the  United  Kingdom,  and  before  it  has  been  executed  by  any  person 
in  the  United  Kingdom,  affix  thereto  an  adhesive  stamp  denoting  the  duty  charge- 
able thereon,  and  at  the  same  time  cancel  such  adhesive  stamp,  and  the  instrument 
when  so  stamped  shall  be  deemed  duly  stamped. 

Terms  upon  which  charter-parties  may  be  stamped  after  execution. 

51.  A  charter-party  may  be  stamped  with  an  impressed  stamp  after  exe- 
cution upon  the  following  terms;  that  is  to  say, 

1.  Within  seven  days  after  the  first  execution  thereof,  on  payment  of  the 
duty  and  a  penalty  of  four  shillings  and  sixpence. 

2.  After  seven  days,  but  within  one  month  after  the  first  execution  thereof, 
on  payment  of  the  duty  and  a  penalty  of  ten  pounds; 

and  shall  not  in  any  other  case  be  stamped  with  an  impressed  stamp. 

Policies  of  Insurance.^) 
Meaning  of  policy  ol  insurance. 

91.  For  the  purposes  of  this  Act  the  expression  "pohcy  of  insurance"  includes 
every  writing  whereby  any  contract  of  insurance  is  made  or  agreed  to  be  made, 
or  is  evidenced  and  the  expression  "insurance"  includes  assurance. 

Policies  of  Sea  Insurance. 

Meaning  ol  policy  of  sea  insurance. 

92.  1.  For  the  purposes  of  this  Act  the  expression  "poUoy  of  sea  insurance"  means 
any  insurance  (including  re-insurance)  made  upon  any  ship  or  vessel,  or 
upon  the  machinery,  tackle,  or  furniture  of  any  ship  or  vessel,  or  upon 
any  goods,  merchandise,  or  property  of  any  description  whatever  on  board 
of  any  ship  or  vessel,  or  upon  the  freight  of,  or  any  other  interest,  which 
may  be  lawfully  insured  in  or  relating  to,  any  ship  or  vessel,  and  includes 
any  insurance  of  goods,  merchandise  or  property  for  any  transit  which 
includes  not  only  a  sea  risk,  but  also  any  other  risk  incidental  to  the  transit 
insured  from  the  commencement  of  the  transit  to  the  ultimate  destination 
covered  by  the  insurance. 
2.  Where  any  person,  in  consideration  of  any  sum  of  money  paid  or  to  be 
paid  for  additional  freight  or  otherwise,  agrees  to  take  upon  himself  any 
risk  attending  goods,  merchandise,  or  property  of  any  description  whatever 
while  on  board  of  any  ship  or  vessel,  or  engages  to  indemnify  the  owner 
of  any  such  goods,  merchandise,  or  property  from  any  risk,  loss  or  damage 

1)  See  1  Edw.  VII  c.  7,  s.  11;  3  Edw.  VII  u.  46,  s.  8;  8  Edw.  VII  c.  16,  a.  5,  infra. 
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such  agreement  or  engagement  shall  be  deemed  to  be  a  contract  for  sea 
insurance. 

Contract  to  be  In  writing.   25  &  26  Vict.  c.  63. 

93.  1.  A  contract  for  sea  insurance  (other  than  such  insurance  as  is  referred  to 
in  the  fifty-fifth  section^)  of  the  Merchant  Shipping  Act  Amendement  Act, 
1862)  shall  not  be  vaUd  unless  the  same  is  expressed  in  a  pohcy  of  sea 
insurance. 

2.  No  policy  for  sea  insurance  made  for  time  shall  be  made  for  any  time  ex- 
ceeding twelve  months. 

3.  A  pohcy  for  sea  insurance  shall  not  be  vaUd  unless  it  specifies  the  parti- 
cular risk  or  adventure,  the  names  of  the  subscribers  or  underwriters,  and 
the  sum  or  sums  insured,  and  is  made  for  a  period  not  exceeding  twelve 
months. 

Policy  tor  voyage  and  time  chargeable  witli  two  duties. 

94,  Where  any  sea  insurance  is  made  for  a  voyage  and  also  for  time,  or  to 
extend  or  cover  any  time  beyond  thirty  days  after  the  ship  shall  have  arrived  at 
her  destination  and  been  there  moored  at  anchor,  the  policy  is  to  be  charged  with 
duty  as  a  policy  for  a  voyage,  and  also  with  duty  as  a  pohcy  for  time. 

No  policy  valid  unless  duly  stamped. 

95.    1.  A  pohcy  of  sea  insurance  may  not  be  stamped  at  any  time  after  it  is  signed 

or  underwritten  by  any  person,  except  in  the  two  cases  following;  that  is 

to  say: 

a)  Any  pohcy  of  mutual  insurance  having  a  stamp  impressed  thereon  may, 
if  required,  be  stamped  with  an  additional  stamp  provided  that  at  the 
time  when  the  additional  stamp  is  required  the  pohcy  has  not  been 
signed  or  underwritten  to  an  amount  exceeding  the  sum  or  sums  which 
the  duty  impressed  thereon  extends  to  cover; 

b)  Any  pohcy  made  or  executed  out  of,  but  being  in  any  manner  enforceable 
within,  the  United  Kingdom,  may  be  stamped  at  any  time  within  ten 
days  after  it  has  been  first  received  in  the  United  Kingdom  on  payment 
of  the  duty  only. 

2.  Provided  that  a  pohcy  of  sea  insurance  shall  for  the  purpose  of  production 
in  evidence  be  an  instrument  which  may  legally  be  stamped  after  the  exe- 
cution thereof,  and  the  penalty  payable  by  law  on  stamping  the  same  shall 
be  the  sum  of  one  hundred  pounds. 

Legal  alterations  in  policies  may  be  made  under  certain  restrictions. 

96.  Nothing  in  this  Act  shall  prohibit  the  making  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  and  conditions  of  any  pohcy  of  sea  insurance 
after  the  policy  has  been  underwritten ;  provided  that  the  alteration  be  made  before 
notice  of  the  determination  of  the  risk  originally  insured,  and  that  it  do  not  prolong 
the  time  covered  by  the  insurance  thereby  made  beyond  the  period  of  six  months 
in  the  case  of  a  pohcy  made  for  a  less  period  than  six  months,  or  beyond  the  period 
of  twelve  months  in  the  case  of  a  pohcy  made  for  a  greater  period  than  six  months, 
and  that  the  articles  insured  remain  the  property  of  the  same  person  or  persons, 
and  that  no  additional  or  further  sum  be  insured  by  reason  or  means  of  the  alteration. 

Penalty  on  assuring  unless  policy  stamped. 

97.    1.  If  any  person: 

a)  Becomes  an  insurer  upon  any  sea  insurance  or  enters  into  any  contract 
upon  sea  insurance,  or  directly  or  indirectly  receives  or  contracts  or 
takes  credit  in  account  for  any  premium  or  consideration  for  any  sea 
insurance  or  knowingly  takes  upon  himself  any  risk,  or  renders  himself 
hable  to  pay,  or  pays,  any  sum  of  money  upon  any  loss,  peril  or  con- 
tingency relative  to  any  sea  insurance,  unless  the  insurance  is  expressed 
in  a  pohcy  of  sea  insurance  duly  stamped;  or 

b)  Makes  or  effects,  or  knowingly  procures  to  be  made  or  effected,  any 
sea  insurance  or  directly  or  indirectly  gives  or  pays,  or  renders  himself 
hable  to  pay,  any  premium  or  consideration  for  any  sea  insurance,  or 

^)  See  now  Merchant  Shipping  Act,  1894,  s.  506. 
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enters  into  any  contract  of  sea  insurance,  unless  the  insurance  is  ex- 
pressed in  a  policy  insurance  duly  stamped;  or 
c)  Is  concerned  in  any  fraudulent  contrivance  or  device,  or  is  guilty  of 
any  wilful  act,  neglect,  or  omission,  with  intend  to  evade  the  duties 
payable  on  policies  of  sea  insurance,  or  whereby  the  duties  may  be  evaded, 
he  sha.Il  for  every  such  offence  incur  a  fine  of  one  hundred  pounds. 

2.  Every  broker,  agent  or  other  person  negotiating  or  transacting  any  sea 
insurance  contrary  to  the  true  intent  and  meaning  of  this  Act,  or  writing 
any  poHcy  of  sea  insurance  upon  material  not  duly  stamped,  shall  for  every 
such  offence  incur  a  fine  of  one  hundred  pounds,  and  shall  not  have  any 
legal  claim  to  any  charge  for  brokerage,  commission  or  agency,  or  for  any 
money  expended  or  paid  by  him  vdth  reference  to  the  insurance,  and  any 
money  paid  to  him  in  respect  of  any  such  charge  shall  be  deemed  to  be 
paid  without  consideration,  and   shall  remain  the  property  of  his  employer. 

3.  If  any  person  makes  or  issues,  or  causes  to  be  made  or  issued,  any  document 
purporting  to  be  a  copy  of  a  pohcy  of  sea  insurance  and  there  is  not  at 
the  time  of  the  making  or  issue  in  existence  a  pohcy  duly  stamped  whereof 
the  said  document  is  a  copy,  he  shall  for  such  offence,  in  addition  to  any 
other  fine  or  penalty  to  which  he  may  be  hable,  incur  a  fine  of  one  hundred 
pounds. 

Warrants  for  Goods. 

111.  1.  For  the  purposes  of  this  Act  the  expression  "warrant  for  goods"  means 
any  document  or  writing,  being  evidence  of  the  title  of  any  person  therein 
named,  or  his  assigns,  or  the  holder  thereof,  to  the  property  in  any  goods, 
wares,  or  merchandise  lying  in  any  warehouse  or  dock,  or  upon  any  wharf, 
and  signed  or  certified  by  or  on  behalf  of  the  person  having  the  custody 
of  the  goods,  wares,  or  merchandise. 

2.  The  duty  upon  a  warrant  for  goods  may  be  denoted  by  aii  adhesive  stamp, 
which  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is  made, 
executed  or  issued. 

3.  Every  person  who  makes,  executes,  or  issues,  or  receives  or  takes  by  way 
of  security  or  indemnity,  any  warrant  for  goods  not  being  duly  stamped, 
shall  incur  a  fine  of  twenty  pounds. 


Schedule  I. 


AGREEMENT  or  any  MEMORANDUM  of  an  AGREEMENT,  made  in  England  or 
Ireland  under  hand  only,  or  made  in  Scotland  without  any  clause  of  registration, 
and  not  otherwise  specifically  charged  with  any  duty,  whether  the  same  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being  a  written  £   s.   d. 
instrument 0    0F6 


"iSi" 


Exennj^iiona. 
I.  Agreement  or  memorandum  the  matter  whereof  is  not  of  the  value  of  51. 

3.  Agreement,  letter,  or  memorandum  made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandise. 

4.  Agreement  or  memorandum  made  between  the  master  and  mariners  of  any  ship 
or  vessel  for  wages  on  any  voyage  coastwise  from  port  to  port  in  the  United 
Kingdom. 

BANK  NOTE 

Eor  money  not  exceeding  \l.      0  0    5 

Exceeding  \l.  and  note  zceeding  2/. 0  0  10 

21.             „                  51 0  13 


52. 

10  i. 

201. 

SOI. 

[BOl. 

BILL  OP  EXCHANGE 

Payable  on  demand  or  at  sight  or  on  presentation       0    0 


101 0  1  9 

201, 0  2  0 

301 0  3  0 

SOI. 0  5  0 

lOOZ. 0  8  6 


0 

0 

1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

9 

0 

1 

0 
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BILL  OF  EXCHANGE  of  any  other  kind  whatsoever  (except  a  bank  note)  and  PRO- 
MISSORY NOTE  of  any  told  whatsoever  (extxpt  a  bank  note)  —  drawn,  or  expressed 
to  be  payable,  or  actually  paid,  or  endorsed,  or  in  any  manner  negotiated  in  the 
United  Kingdom  i).  f    s.  d. 

Where  the  amount  or  value  of  the  money  for  which  the  bill  or  note  is  drawn  or 

made  does  not  exceed  51 

Exceeds  5/.  and  does  not  exceed  lOZ. 

IQl.  „  25Z. 

251.  „  BOl 

501.  „  751. 

151.  „  lOOi. 

100?.— 

for  every  100  Z.,  and  also  for  any  fractional  part  of  100  Z.,  of  such  amount  or 
value 0    1    0 

Exemptions. 

1.  BilFor  note  issued  by  the  Bank  of  England  or  the  Bank  of  Ireland 

2.  Draft  or  order  drawn  by  any  banker  in  the  United  Kingdom  upon  any  other 
banker  in  the  United  Kingdom,  not  payable  to  bearer  or  to  order,  and  used 
solely  for  the  purpose  of  settling  or  clearing  any  account  between  such 
bankers. 

3.  Letter  written  by  a  banker  in  the  United  Kingdom  to  any  other  banker  in  the 
United  Kindom,  directing  the  payment  of  any  sum  of  money,  the  same  not 
being  payable  to  bearer  or  to  order,  and  such  letter  not  being  sent  or  deli- 
vered to  the  person  to  whom  payment  is  to  be  made  or  to  any  person  on  his 
behalf. 

4.  Letter  of  credit  granted  in  the  United  Kingdom,  authorising  drafts  to  be 
drawn  out  of  the  United  Kingdom  payable  in  the  United  Kingdom. 

5.  Warrant  or  order  for  the  payment  of  any  annuity  granted  by  the  national  debt 
commissioners,  or  for  the  payment  of  any  dividend  or  interest  on  any  share  in 
the  Government  or  Parliamentary  stocks  or  funds. 

BILL  OF  LADING  of  or  for  any  goods,  merchandise,  or  effects  to  be  exported  or 

carried  coastwise     0    0    6 

CHARTER-PARTY 0    0    6 

CHEQUE.    See  BILL  OF  EXCHANGE. 

LETTER  OF  CREDIT.    See  BILL  OF  EXCHANGE. 

LETTER  OR  POWER  OF  ATTORNEY,  and  COMMISSION,  FACTORY,  MANDATE, 
or  other  instrument  in  the  nature  thereof: 

1.  For  the  sole  purpose  of  appointing  or  authorising  a  proxy  to  vote  at  any  one 
meeting  at  which  votes  may  be  given  by  proxy,  whether  the  number  of  persons 
named  in  such  instrument  be  one  or  more 0    0    1 

2.  By  any  petty  officer,  seaman,  marine,  or  soldier  serving  as  a  marine,  or  his 
representatives,  for  receiving  prize  money  or  wages 0    1    0 

3.  For  the  receipt  of  the  dividends  or  interest  of  any  stock: 

Where  made  for  the  receipt  of  one  payment  only 0    1    0 

In  any  other  case      0     5    0 

4.  For  the  receipt  of  any  sum  of  money,  or  any  bill  of  exchange  or  promissory  note 
for  any  sum  of  money,  not  exceeding  20  Z.,  or  any  periodical  payments  not 
exceeding  the  annual  sum  of  10  I.  {not  being  herein-before  charged) 0    5    0 

5.  For  the  sale,  transfer,  or  acceptance  of  any  of  the  Government  or  Parliamen- 
tary stocks  or  funds: 

Where  the  value  of  the  stocks  or  funds  does  not  exceed  20  Z 0    6    0 

In  any  other  case      0  10    0 

6.  Of  any  kind  whatsoever  not  herein-before  described  | 0  10    0 

NOTARIAL  ACT  of  any  kind  whatsoever  (except  a  protest  of  a  bill  of  exchange  or 
promissory  note  or  any  notarial  instrument  to  be  expeded  and  recorded  in  any  register 
of  sasines) '.'^ 0    1    0 

POLICY  OF  SEA  INSURANCE- 2)  g 

1.  Where  the  premium  or  consideration  does  not  exceed  the  rate  of  2s.  6d.  per 
centum  of  the  sum  insured 0    0    1 

2.  In  any  other  case 

a)  For  or  upon  any  voyage 

In  respect  of  every  full  sum  of  100  I.,  and  also  any  fractional  part  of  100  Z. 

thereby  insured 0    0    3 


1)  See  62  &  63  Vict.  o.  9,  s.  10,  infra. 

2)  See  8  Edw.  VII,  c.  16,  s.  5,  infra. 
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6)  For  time 

In  respect  of  every  full  sum  of  100 1.,  and  also  any  fractional  part  of  100 1. 

thereby  insured 
Where  the  insurance  shall  be  made  for  any  time  not  exceeding  six  months  0    0    3 
Where  the  insurance  shall  made  for  any  time  exceeding  six  months  and  not 

exceeding  twelve  months 0    0    6 

PROTEST  of  any  bill  of  exchange  or  promissory  note: 

Where  the  duty  on  the  bill  or  note  does  not  exceed  1« {tt{|fbliror*note.'° 

In  any  other  case 0    1    0 

WARRANT  FOR  GOODS 0    0    3 

Exemptions. 

1.  Any  document  or  writing  given  by  an  inland  carrier  acknowledging  the  receipt 
of  goods  conveyed  by  such  carrier. 

2.  A  weight  note  issued  together  with  a  duly  stamped  warrant,  and  relating  solely 
to  the  same  goods,  wares,  or  merchandise. 


The  Betting  and  Loans  (Infants)  Act,  1893. 

55  &  56  Vict. 

Cap.  IV. 
Avoiding  contract  for  payment  ot  loan  advanced  during  infancy. 

5.  If  any  infant,  who  has  contracted  a  loan  which  is  void  in  law,  agrees 
after  he  comes  of  age  to  pay  any  money  which  in  whole  or  in  part  represents 
or  is  agreed  to  be  paid  in  respect  of  any  such  loan,  and  is  not  a  new  advance, 
such  agreement,  and  any  instrument,  negotiable  or  other,  given  in  pursuance  of 
or  for  carrying  into  effect  such  agreement,  or  otherwise  in  relation  to  the  pay- 
ment of  money  representing  or  in  respect  of  such  loan,  shall,  so  far  as  it  relates 
to  money  which  represents  or  is  payable  in  respect  of  such  loan,  and  is  not  a 
new  advance,  be  void  absolutely  as  against  all  persons  whomsoever. 

For  the  purposes  of  this  section  any  interest,  commission,  or  other  payment 
in  respect  of  such  loan  shall  be  deemed  to  be  a  part  of  such  loan. 

Application  to  Scotland. 

7.  In  the  apphcation  of  this  Act  to  Scotland;  The  word  "infant"  means 
and  includes  any  minor  or  pupil. 


The  Married  Women's  Property  Act,  1893. 

56  &  57  Vict. 

Cap.  LXIII. 

An  Act  to  amend  the  Married  Women's  Property  Act,   1882 
(5th  December  1893). 


Effect  of  contracts  by  married  women. 

1.  Every  contract  hereafter  entered  into  by  a  married  woman,  otherwise 
than  as  agent, 

a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property  whether  she  is  or  is  not  in  fact  possessed  of  or  en- 
titled to  any  separate  property  at  the  time  when  she  enters  into  such  contract ; 

b)  shall  bind  all  separate  property  which  she  may  at  that  time  or  thereafter 
be  possessed  of  or  entitled  to;  and 

c)  shall  also  be  enforceable  by  process  of  law  against  all  property  which  she 
may  thereafter  while  discovert  be  possessed  of  or  entitled  to; 

Provided  that  nothing  in  this  section  contained  shall  render  available  to  satisfy 
any  liability  or  obligation  arising  out  of  such  contract  any  separate  property  which, 
at  that  time  or  thereafter  she  is  restrained  from  anticipating. 

6.    This  Act  shall  not  apply  to  Scotland. 
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The  Sale  of  Goods  Act,  1893. 

56  &  57  Vict. 

Cap.  LXXI. 

An  Act  for  codifying  the  Law  relating  to  the  Sale  of  Goods 

(20th  February  1894). 


Part  I.    Formation  of  the  Contract. 
Contract  of  Sale. 

Sale  and  agreement  to  sell. 
1.    1.  A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller  transfers  or  agrees 
to  transfer  the  property  in  goods  to  the  buyer  for  a  money  consideration, 
called  the  price.  There  may  be  a  contract  of  sale  between  one  part  owner  and 
another. 

2.  A  contract  of  sale  may  be  absolute  or  conditional. 

3.  Where  under  a  contract  of  sale  the  property  in  the  goods  is  transferred  from 
the  seller  to  the  buyer  the  contract  is  called  a  sale;  but  where  the  transfer  of 
the  property  in  the  goods  is  to  take  place  at  a  future  time  or  subject  to  some 
condition  thereafter  to  be  fulfilled  the  contract  is  called  an  agreement  to  sell. 

4.  An  agreement  to  seU  becomes  a  sale  when  the  time  elapses  or  the  conditions 
are  fulfilled  subject  to  which  the  property  in  the  goods  is  to  be  transfered. 

Capacity  of  Parties. 
Capacity  to  buy  and  sell. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  concerning  capacity 
to  contract,  and  to  transfer  and  acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an  infant,  or  minor,  or 
to  a  person  who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent 
to  contract,  he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in  life  of  such 
infant  or  minor  or  other  person,  and  to  his  actual  requirements  at  the  time  of  the 
sale  and  delivery. 

Formalities  of  the  Contract. 

Contract  of  sale,  how  made. 

3.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf,  a  con- 
tract of  sale  may  be  made  in  writing  (either  with  or  without  seal),  or  by  word  of 
mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  or  may  be  implied  from  the 
conduct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law  relating  to  corporations. 

Contract  of  sale  tor  ten  pounds  and  upwards. 

4.  1.  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or  upwards 
shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  be  made  and  signed  by  the  party  to  be  charged  or 
his  agent  in  that  behalf. 

2.  The  provisions  of  this  section  apply  to  every  such  contract,  notwithstanding 
that  the  goods  may  be  intended  to  be  delivered  at  some  future  time,  or  may 
not  at  the  time  of  such  contract  be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 

3.  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section  when  the 
buyer  does  any  act  in  relation  to  the  goods  which  recognises  a  pre-existing 
contract  of  sale  whether  there  be  an  acceptance  in  performance  of  the  contract 
or  not. 

4.  The  provisions  of  this  section  do  not  apply  to  Scotland. 
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Subject  matter  of  Contract. 

Existing  or  future  goods. 

5.  1.  The  goods  which  form  the  subject  of  a  contract  of  sale  may  be  either  existing 
goods,  owned  or  possessed  by  the  seller,  or  goods  to  be  manufactuied  or 
acquired  by  the  seller  after  tne  making  of  the  contract  of  sale,  in  this  Act 
called  "future  goods". 

2.  There  may  be  a  contract  for  the  sale  of  goods,  the  acquisition  of  which  by 
the  seller  depends  upon  a  contingency  which  may  or  may  not  happen. 

3.  Where  by  a  contract  of  sale  the  seller  purports  to  effect  a  present  sale  of 
future  goods,  the  contract  operates  as  an  agreement  to  sell  the  goods. 

Goods  which  have  perished. 

6.  Where  there  is  a  contract  for  the  sale  of  specific  goods,  and  the  goods  without 
the  knowledge  of  the  seller  have  perished  at  the  time  when  the  contract  is  made,  the 
contract  is  void. 

Goods  perishing  before  sale  but  after  agreement  to  sell. 

7.  Where  there  is  an  agreement  to  sell  specific  goods,  and  subsequently  the 
goods,  without  any  fault  on  the  part  of  the  seller  or  buyer,  perish  before  the  risk 
passes  to  the  buyer,  the  agreement  is  thereby  avoided. 

The  Price. 

Ascertainment  of  price. 

8.  1.  The  price  in  a  contract  of  sale  may  be  fixed  by  the  contract,  or  may  be  left 

to  be  fixed  in  manner  thereby  agreed,  or  may  be  determined  by  the  course  of 
deaUng  between  the  parties. 
2.  Where  the  price  is  not  determined  in  accordance  with  the  foregoing  provisions 
the  buyer  must  pay  a  reasonable  price.    What  is  a  reasonable  price  is  a 
question  of  fact  dependent  on  the  circumstances  of  each  particular  case. 

Agreement  to  sell  at  valuation. 

9.  1.  Where  there  is  an  agreement  to  sell  goods  on  the  terms  that  the  price  is  to 

be  fixed  by  the  valuation  of  a  third  party,  and  such  third  party  caimot  or 
does  not  make  such  valuation,  the  agreement  is  avoided;  provided  that  if 
the  goods  or  any  part  thereof  have  been  deUvered  to  and  appropriated  by 
the  buyer  he  must  pay  a  reasonable  price  therefor. 
2.  Where  such  third  party  is  prevented  from  making  the  valuation  by  the  fault 
of  the  seller  or  buyer,  the  party  not  in  fault  may  maintain  an  action  for 
damages  against  the  party  in  fault. 

Conditions  and  Warranties, 
stipulations  as  to  time. 

10.  1.  Unless  a  different  intention  appears  from  the  terms  of  the  contract,  stipu- 

lations as  to  time  of  payment  are  not  deemed  to  be  of  the  essence  of  a  contract 
of  sale.    Whether  any  other  stipulation  as  to  time  is  of  the  essence  of  the 
contract  or  not  depends  on  the  terms  of  the  contract. 
2.  In  a  contract  of  sale  "month"  means  prima  facie  calendar  month. 

When  condition  to  be  treated  as  warranty. 

11.  1.  In  England  or  Ireland — 

a)  Where  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled  by  the 
seller,  the  buyer  may  waive  the  condition,  or  may  elect  to  treat  the  breach 
of  such  condition  as  a  breach  of  warranty,  and  not  as  a  ground  for  treating 
the  contract  as  repudiated; 

b)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the  breach  of 
which  may  give  rise  to  a  right  to  treat  the  contract  as  repudiated,  or  a 
warranty,  the  breach  of  which  may  give  rise  to  a  claim  for  damages  but 
not  to  a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated, 
depends  in  each  case  on  the  construction  of  the  contract.  A  stipulation 
may  be  a  condition,  though  called  a  warranty  in  the  contract; 

c)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted  the 
goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods,  the 
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property  in  which  has  passed  to  the  buyer,  the  breach  of  any  condition 
to  be  fulfilled  by  the  seller  can  only  be  treated  as  a  breach  of  warranty,  and 
not  as  a  ground  for  rejecting  the  goods  and  treating  the  contract  as 
repudiated,  unless  there  be  a  term  of  the  contract,  express  or  implied,  to 
that  effect. 

2.  In  Scotland,  failure  by  the  seller  to  perform  any  material  part  of  a  contract  of 
sale  is  a  breach  of  contract,  which  entitles  the  buyer  either  within  a  reasonable 
time  after  dehvery  to  reject  the  goods  and  treat  the  contract  as  repudiated, 
or  to  retain  the  goods  and  treat  the  failure  to  perform  such  material  part  as  a 
breach  which  may  give  rise  to  a  claim  for  compensation  or  damages. 

3.  Nothing  in  this  section  shall  affect  the  case  of  any  condition  or  warranty, 
fulfilment  of  which  is  excused  by  law  by  reason  of  impossibihty  or  otherwise. 

Implied  undertaking  as  to  title,  &c. 

12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  are  such  as 
to  show  a  different  intention,  there  is — 

1.  An  implied  condition  on  the  part  of  the  seller  that  in  the  case  of  a  sale  he  has 
a  right  to  sell  the  goods,  and  that  in  the  case  of  an  agreement  to  seU  he  will 
have  a  right  to  sell  the  goods  at  the  time  when  the  property  is  to  pass. 

2.  An  impUed  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession 
of  the  goods. 

3.  An  implied  warranty  that  the  goods  shall  be  free  from  any  charge  or  encum- 
brance in  favour  of  any  third  party,  not  declared  or  known  to  the  buyer  before 
or  at  the  time  when  the  contract  is  made. 

Sale  by  description. 

13.  Where  there  is  a  contract  for  the  sale  of  goods  by  description,  there  is  an 
imphed  condition  that  the  goods  shall  correspond  with  the  description;  and  it  the 
sale  be  by  sample,  as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of 
the  goods  corresponds  with  the  sample  if  the  goods  do  not  also  correspond  with  the 
description. 

Implied  conditions  as  to  quality  or  tltness. 

14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf,  there 
is  no  imphed  warranty  or  condition  as  to  the  quahty  or  fitness  for  any  particular 
purpose  of  goods  suppUed  under  a  contract  of  sale,  except  as  follows : — 

1.  Where  the  buyer,  expressly  or  by  impHcation,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  so  as  to  show  that  the 
buyer  rehes  on  the  seller's  skill  or  judgment,  and  the  goods  are  of  a  description 
which  it  is  in  the  course  of  the  seller's  business  to  supply  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that  the  goods  shall  be 
reasonably  fit  for  such  purpose,  provided  that  in  the  case  of  a  contract  for 
the  sale  of  a  specified  article  under  its  patent  or  other  trade  name,  there  is 
no  imphed  condition  as  to  its  fitness  for  any  particular  purpose. 

2.  Where  goods  are  bought  by  description  from  a  seller  who  deals  in  goods  of 
that  description  (whether  he  be  the  manufacturer  or  not),  there  is  an  implied 
condition  that  the  goods  shall  be  of  merchantable  quahty;  provided  that  if 
the  buyer  has  examined  the  goods,  there  shall  be  no  implied  condition  as 
regards  defects  which  such  examination  ought  to  have  revealed. 

3.  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a  particular 
purpose  may  be  annexed  by  the  usage  of  trade. 

4.  An  express  warranty  or  condition  does  not  negative  a  warranty  or  condition 
implied  by  this  Act  unless  inconsistent  therewith. 

Sale  by  Sample. 
Sale  by  sample. 

15.    1.  A  contract  of  sale  is  a  contract  for  sale  by  sample  where  there  is  a  term  in  the 
contract,  express  or  imphed,  to  that  effect. 
2.  In  the  case  of  a  contract  for  sale  by  sample — 

a)  There  is  an  imphed  condition  that  the  bulk  shall  correspond  with  the 
sample  in  quality; 

b)  There  is  an  implied  condition  that  the  buyer  shall  have  a  reasonable 
opportunity  of  comparing  the  bulk  with  the  sample; 
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c)  There  is  an  implied  condition  that  the  goods  shall  be  free  from  any  defect, 
rendering  them  unmerchantable,  which  would  not  be  apparent  on  reason- 
able examination  of  the  sample. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  Property  as  between  Seller  and  Buyer. 

Goods  must  be  ascertained. 

16.  Where  there  is  a  contract  for  the  sale  of  unascertained  goods  no  property 
in  the  goods  is  transferred  to  the  buyer  unless  and  until  the  goods  are  ascertained. 

Property  passes  when  Intended  to  pass. 

17.  1.  Where  there  is  a  contract  for  the  sale  of  specific  or  ascertained  goods  the 
property  in  them  is  transferred  to  the  buyer  at  such  time  as  the  parties  to  the 
contract  intend  it  to  be  transferred. 
2.  For  the  purpose  of  ascertaining  the  intention  of  the  parties  regard  shall  be 
had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and  the  circum- 
stances of  the  case. 

Rules  for  ascertaining  intention. 

18.  Unless  a  different  intention  appears,  the  following  are  rules  for  ascertaining 
the  intention  of  the  parties  as  to  the  time  at  which  the  property  in  the  goods  is  to  pass 
to  the  buyer. 

Rvle  1.  Where  there  is  an  unconditional  contract  for  the  sale  of  specific  goods, 
in  a  delwerable  state,  the  property  in  the  goods  passes  to  the  buyer  when  the 
contract  is  made,  and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed. 

Rvle  2.  Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the  seller 
is  bound  to  do  something  to  the  goods,  for  the  purpose  of  putting  them  into 
a  deUverable  state,  the  property  does  not  pass  until  such  thing  be  done,  and 
the  buyer  has  notice  thereof. 

Ride  3.  Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a  deliverable 
state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or  do  some  other  act  or 
thing  with  reference  to  the  goods  for  the  pxirpose  of  ascertaining  the  price, 
the  property  does  not  pass  until  such  act  or  thing  be  done,  and  the  buyer  has 
notice  thereof. 

Rvle  4.  When  goods  are  delivered  to  the  buyer  on  approval  or  "on  sale  or 
return"  or  other  similar  terms  the  property  therein  passes  to  the  buyer: — 

a)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or  does  any 
other  act  adopting  the  transaction; 

b)  If  he  does  not  signify  his  approval  or  acceptance  to  the  seller  but  retains 
the  goods  without  giving  notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 
has  been  fixed,  on  the  expiration  of  a  reasonable  time.  What  is  a  reason- 
able time  is  a  question  of  fact. 

Rule  5.  1.  Where  there  is  a  contract  for  the  sale  of  unascertained  or  future 
goods  by  description,  and  goods  of  that  description  and  in  a  deliverable  state 
are  unconditionally  appropriated  to  the  contract,  either  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the  property 
in  the  goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  express  or 
implied,  and  may  be  given  either  before  or  after  the  appropriation  is  made. 
2.  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the  goods  to  the 
buyer  or  to  a  carrier  or  other  bailee  [or  custodier]  (whether  named  by  the 
buyer  or  not)  for  the  purpose  of  transmission  to  the  buyer,  and  does  not 
reserve  the  right  of  disposal,  he  is  deemed  to  have  unconditionally  appro- 
priated the  goods  to  the  contract. 

Reservation  of  right  of  disposal. 

19.  1.  Where  there  is  a  contract  for  the  sale  of  specific  goods  or  where  goods  are 
subsequently  appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the 
contract  or  appropriation,  reserve  the  right  of  disposal  of  the  goods  until 
certain  conditions  are  fulfilled.   In  such  case,  notwithstanding  the  delivery 
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of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  or  custodier  for  the 
purpose  of  transmission  to  the  buyer,  the  property  in  the  goods  does  not  pass 
to  the  buyer  until  the  conditions  imposed  by  the  seller  are  fulfilled. 

2.  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  deUverable 
to  the  order  of  the  seller  or  his  agent,  the  seller  is  prima  facie  deemed  to 
reserve  the  right  of  disposal. 

3.  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and  transmits  the 
bill  of  exchange  and  biU  of  lading  to  the  buyer  together,  to  secure  acceptance 
or  payment  of  the  bill  of  exchange,  the  buyer  is  bound  to  return  the  biU  of 
lading  if  he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully  retains 
the  bill  of  lading  the  property  in  the  goods  does  not  pass  to  him. 

Risk  prImS  facie  passes  with  property. 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's  risk  until  the 
property  therein  is  transferred  to  the  buyer,  but  when  the  property  therein  is  trans- 
ferred to  the  buyer,  the  goods  are  at  the  buyer's  risk  whether  dehvery  has  been  made 
or  not. 

Provided  that  where  dehvery  has  been  delayed  through  the  fault  of  either  buyer 
or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which  might 
not  have  occurred  but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the  duties  or  UabUities  of 
either  seller  or  buyer  as  a  bailee  [or  custodier]  of  the  goods  of  the  other  party. 

Transfer  of  Title. 
Sale  by  person  not  tlie  owner. 

21.  1.  Subject  to  the  provisions  of  this  Act,  where  goods  are  sold  by  a  person  who 

is  not  the  owner  thereof,  and  who  does  not  sell  them  under  the  authority  or 
with  the  consent  of  the  owner,  the  buyer  acquires  no  better  title  to  the  goods 
than  the  seller  had,  unless  the  owner  of  the  goods  is  by  his  conduct  precluded 
from  denying  the  seller's  authority  to  sell. 
2.  Provided  also  that  nothing  in  this  Act  shall  affect — 

a)  The  provisions  of  the  Factors  Acts,  or  any  enactment  enabling  the  appar- 
ent owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner  thereof ; 

b)  The  validity  of  any  contract  of  sale  under  any  special  common  law  or 
statutory  power  of  sale  or  under  the  order  of  a  court  of  competent  juris- 
diction. 

Marliet  overt. 

22.  1.  Where  goods  are  sold  in  market  overt,  according  to  the  usage  of  the  market, 

the  buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title  on  the  part  of  the 
seller. 

2.  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of  horses. 

3.  The  provisions  of  this  section  do  not  apply  to  Scotland. 

Sale  under  voidable  title. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has  not 
been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods, 
provided  he  buys  them  in  good  faith  and  without  notice  of  the  seller's  defect 
of  title. 

Revesting  o{  property  In  stolen  goods  on  conviction  ot  offender. 

24.  1.  Where  goods  have  been  stolen  and  the  offender  is  prosecuted  to  conviction, 
the  property  in  the  goods  so  stolen  revests  in  the  person  who  was  the  owner 
of  the  goods,  or  his  personal  representative,  notwithstanding  any  intermediate 
deahng  with  them,  whether  by  sale  in  market  overt  or  otherwise. 

2.  Notwithstanding  any  enactment  to  the  contrary,  where  goods  have  been 
obtained  by  fraud  or  other  wrongful  means  not  amounting  to  larceny,  the 
property  in  such  goods  shall  not  revest  in  the  person  who  was  the  owner  of  the 
goods,  or  his  personal  representative,  by  reason  only  of  the  conviction  of  the 
offender. 

3.  The  provisions  of  this  section  do  not  apply  to  Scotland. 
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Setter  or  buyer  In  possession  after  sale. 

25.  1.  Where  a  person  having  sold  goods  continues  or  is  in  possession  of  the  goods, 

or  of  the  documents  of  title  to  the  goods,  the  dehvery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents 
of  title  under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  the  previous  sale,  shall 
have  the  same  effect  as  if  the  person  making  the  dehvery  or  transfer  were 
expressly  authorised  by  the  owner  of  the  goods  to  make  the  same. 

2.  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains,  with  the 
consent  of  the  seller,  possession  of  the  goods  or  the  documents  of  title  to  the 
goods,  the  dehvery  or  transfer  by  that  person,  or  by  a  mercantile  agent 
acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale,  pledge, 
or  oti&er  disposition  thereof,  to  any  person  receiving  the  same  in  good  faith 
and  without  notice  of  any  lien  or  other  right  of  the  original  seller  in  respect 
of  the  goods,  shall  have  the  same  effect  as  if  the  person  making  the  dehvery 
or  transfer  were  a  mercantile  agent  in  possession  of  the  goods  or  documents 
of  title  with  the  consent  of  the  owner. 

3.  In  this  section  the  term  "mercantile  agent"  has  the  same  meaning  as  in  the 
Factors  Acts. 

Etieet  ot  writs  of  execution. 

26.  1.  A  writ  of  fieri  facias  or  other  writ  of  execution  against  goods  shall  bind  the 

property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the  writ 
is  dehvered  to  the  sheriff  to  be  executed ;  and,  for  the  better  manifestation  of 
such  time,  it  shaU  be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt  of 
any  such  writ  to  endorse  upon  the  back  thereof  the  hour,  day,  month,  and 
year  when  he  received  the  same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods  acquired 
by  any  person  in  good  faith  and  for  valuable  consideration,  unless  such  person 
had  at  the  time  when  he  acquired  his  title  notice  that  such  writ  or  any  other 
writ  by  virtue  of  which  the  goods  of  the  execution  debtor  might  be  seized  or 
attached  had  been  delivered  to  and  remained  unexecuted  in  the  hands  of 
the  sheriff. 

2.  In  this  section  the  term  "sheriff"  includes  any  officer  charged  with  the 
enforcement  of  a  writ  of  execution. 

3.  The  provisions  of  this  section  do  not  apply  to  Scotland. 

Part  in.    Performance  of  the  Contract. 

Duties  ol  seller  and  buyer. 

27.  It  is  the  duty  of  the  seller  to  dehver  the  goods,  and  of  the  buyer  to  accept 
and  pay  for  them,  in  accordance  with  the  terms  of  the  contract  of  sale. 

Payment  and  delivery  are  concurrent  conditions. 

28.  Unless  otherwise  agreed,  dehvery  of  the  goods  and  payment  of  the  price 
are  concurrent  conditions,  that  is  to  say,  the  seller  must  be  ready  and  willing  to  give 
possession  of  the  goods  to  the  buyer  in  exchange  for  the  price;  and  the  buyer  must 
be  ready  and  wiUing  to  pay  the  price  in  exchange  for  possession  of  the  goods. 

Rules  as  to  delivery. 

29.  1.  Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the  seller  to 
send  them  to  the  buyer  is  a  question  depending  in  each  case  on  the  contract, 
express  or  imphed,  between  the  parties.  Apart  from  any  such  contract, 
express  or  imphed,  the  place  of  dehvery  is  the  seller's  place  of  business,  if  he 
have  one,  and  if  not,  his  residence :  Provided  that,  if  the  contract  be  for  the 
sale  of  specific  goods,  which  to  the  knowledge  of  the  parties  when  the  contract 
is  made  are  in  some  other  place,  then  that  place  is  the  place  of  dehvery. 

2.  Where  under  the  contract  of  sale  the  seller  is  bound  to  send  the  goods  to  the 
buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound  to  send  them 
within  a  reasonable  time. 

3.  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third  person, 
is  no  dehvery  by  seller  to  buyer  unless  and  until  such  third  person  acknow- 
ledges to  the  buyer  that  he  holds  the  goods  on  his  behalf;  provided  that 
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nothing  in  this  section  shall  affect  the  operation  of  the  issue  or  transfer  of 
any  document  of  title  to  goods. 

4.  Demand  or  tender  of  deUvery  may  be  treated  as  ineffectual  unless  made  at  a 
reasonable  hour.   What  is  a  reasonable  hour  is  a  question  of  fact. 

5.  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to  putting  the  goods 
into  a  deliverable  state  must  be  borne  by  the  seller. 

Delivery  of  wrong  qnantity. 

30.  1.  Where  the  seller  deUvers  to  the  buyer  a  quantity  of  goods  less  than  he  con- 

tracted to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts  the  goods 
so  delivered  he  must  pay  for  them  at  the  contract  rate. 

2.  Where  the  seller  deUvers  to  the  buyer  a  quantity  of  goods  larger  than  he 
contracted  to  sell,  the  buyer  may  accept  the  goods  included  in  the  contract 
and  reject  the  rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts  the 
whole  of  the  goods  so  dehvered  he  must  pay  for  them  at  the  contract  rate. 

3.  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted  to  sell  mixed 
with  goods  of  a  different  description  not  included  in  the  contract,  the  buyer 
may  accept  the  goods  which  are  in  accordance  with  the  contract  and  reject 
the  rest,  or  he  may  reject  the  whole. 

4.  The  provisions  of  this  section  are  subject  to  any  usage  of  trade,  special  agree- 
ment, or  course  of  dealing  between  the  parties. 

Instalment  deliveries. 

31.  1.  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept  deUvery 

thereof  by  instalments. 
2.  Where  there  is  a  contract  for  the  sale  of  goods  to  be  dehvered  by  stated 
instalments,  which  are  to  be  separately  paid  for,  and  the  seller  makes  defective 
deUveries  in  respect  of  one  or  more  instalments,  or  the  buyer  neglects  or  refuses 
to  take  dehvery  of  or  pay  for  one  or  more  instalments,  it  is  a  question  in  each 
case  depending  on  the  terms  of  the  contract  and  the  circumstances  of  the  case, 
whether  the  breach  of  contract  is  a  repudiation  of  the  whole  contract  or 
whether  it  is  a  severable  breach  giving  rise  to  a  claim  for  compensation  but 
not  to  a  right  to  treat  the  whole  contract  as  repudiated. 

Delivery  to  carrier. 

32.  1 .  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is  authorised  or  required 

to  send  the  goods  to  the  buyer,  dehvery  of  the  goods  to  a  carrier,  whether 
named  by  the  buyer  or  not,  for  the  purpose  of  transmission  to  the 
buyer  is  prima  facie  deemed  to  be  a  dehvery  of  the  goods  to  the  buyer. 

2.  Unless  otherwise  authorised  by  the  buyer,  the  seller  must  make  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable  having  regard 
to  the  nature  of  the  goods  and  the  other  circumstances  of  the  case.  If  the 
seller  omit  so  to  do,  and  the  goods  are  lost  or  damaged  in  course  of  transit, 
the  buyer  may  decline  to  treat  the  dehvery  to  the  carrier  as  a  dehvery  to 
himself,  or  may  hold  the  seller  responsible  in  damages. 

3.  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller  to  the  buyer  by 
a  route  involving  sea  transit,  under  circumstances  in  which  it  is  usual  to 
insure,  the  seller  must  give  such  notice  to  the  buyer  as  may  enable  him  to 
insure  them  during  their  sea  transit,  and,  if  the  seller  fails  to  do  so,  the  goods 
shall  be  deemed  to  be  at  his  risk  during  such  sea  transit. 

Risk  where  goods  are  delivered  at  distant  plaee. 

33.    Where  the  seller  of  goods  agrees  to  dehver  them  at  his  own  risk  at  a  place 

other  than  that  where  they  are  when  sold,  the  buyer  must,  nevertheless,  unless 

otherwise  agreed,  take  any  risk  of  deterioration  in  the  goods  necessarily  incident 

to  the  course  of  transit. 

Buyer's  right  of  examining  the  goods. 

34.  1 .  Where  goods  are  dehvered  to  the  buyer,  which  he  has  not  previously  examined, 
he  is  not  deemed  to  have  accepted  them  unless  and  until  he  has  had  a  reason- 
able opportunity  of  examining  them  for  the  purpose  of  ascertaining  whether 
they  are  in  conformity  with  the  contract. 
2.  Unless  otherwise  agreed,  when  the  seller  tenders  dehvery  of  goods  to  the 
buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a  reasonable  opportimity 


936  APPENDIX. 

of  examining  the  goods  for  the  purpose  of  ascertaining  whether  they  are 
in  conformity  with  the  contract. 

Acceptance. 

35.  The  buyer  is  deemed  to  have  accepted  the  goods  when  he  intimates  to 
the  seller  that  he  has  accepted  them,  or  when  the  goods  have  been  delivered  to 
him,  and  he  does  any  act  in  relation  to  them  which  is  inconsistent  with  the  owner- 
ship of  the  seller,  or  when  after  the  lapse  of  a  reasonable  time,  he  retains  the  goods 
without  intimating  to  the  seller  that  he  has  rejected  them. 

Buyer  not  bound  to  return  rejected  goods. 

36.  Unless  otherwise  agreed,  where  goods  are  deUvered  to  the  buyer,  and 
he  refuses  to  accept  them,  having  the  right  so  to  do,  he  is  not  bound  to  return  them 
to  the  seller,  but  it  is  sufficient  if  he  intimates  to  the  seller  that  he  refuses  to  ac- 
cept them. 

Liability  of  buyer  tor  neglecting  or  refusing  delivery  of  goods. 

37.  When  the  seller  is  ready  and  willing  to  dehver  the  goods,  and  requests 
the  buyer  to  take  delivery,  and  the  buyer  does  not  within  a  reasonable  time  after 
such  request  take  deUvery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  oc- 
casioned by  his  neglect  or  refusal  to  take  dehvery,  and  also  for  a  reasonable  charge 
for  the  care  and  custody  of  the  goods.  Provided  that  nothing  in  this  section  shall 
affect  the  rights  of  the  seller  where  the  neglect  or  refusal  of  the  buyer  to  take  de- 
livery amounts  to  a  repudiation  of  the  contract. 

Part  IV.    Rights  of  Unpaid  Seller  against  the  Goods. 

Unpaid  seller  defined. 

38.  1.  The  seller  of  goods  is  deemed  to  be  an  "unpaid  seller"  within  the  meaning 

of  this  Act — 

a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered; 

b)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been  received 
as  conditional  payment,  and  the  condition  on  which  it  was  received  has 
not  been  fulfilled  by  reason  of  the  dishonour  of  the  instrument  or  otherwise. 

2.  In  this  part  of  this  Act  the  term  "seller"  includes  any  person  who  is  in 
the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to  whom  the 
bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has  himself 
paid,  or  is  directly  responsible  for,  the  price. 

Unpaid  seller's  rights. 

39.  1.  Subject  to  the  provisions  of  this  Act,  and  of  any  statute  in  that  behalf, 

notwithstanding  that  the  property  in  the  goods  may  have  passed  to  the 
buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  impHcation  of  law — 

a)  A  lien  on  the  goods  or  right  to  retaih  them  for  the  price  while  he  is  in 
possession  of  them; 

b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping  the  goods 
in  transitu  after  he  has  parted  with  the  possession  of  them; 

c)  A  right  of  re-sale  as  hmited  by  this  Act. 

2.  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the  unpaid  seller 
has,  in  addition  to  his  other  remedies,  a  right  of  withholding  deUvery  similar 
to  and  co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu  where 
the  property  has  passed  to  the  buyer. 

Attachment  by  seller  in  Scotland. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  while  in  his  own  hands 
or  possession  by  arrestment  or  poinding;  and  such  arrestment  or  poinding  shall 
have  the  same  operation  and  effect  in  a  competition  or  otherwise  as  an  arrest- 
ment or  poinding  by  a  third  party. 

Unpaid  Seller's  Lien. 

Seller's  lien. 

41.  1.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of  goods  who  is  in 
possession  of  them  is  entitled  to  retain  possession  of  them  until  payment 
or  tender  of  the  price  in  the  following  cases,  namely: — 
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a)  Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit; 

b)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has 
expired; 

c)  Where  the  buyer  becomes  insolvent. 

2.  The  seller  may  exercise  his  right  of  hen  notwithstanding  that  he  is  in  pos- 
session of  the  goods  as  agent  or  bailee  or  custodier  for  the  buyer. 

Part  delivery. 

42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he  may 
exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  such  part  deUvery 
has  been  made  under  such  circumstances  as  to  show  an  agreement  to  waive  the 
jien  or  right  of  retention. 

Termination  ot  lien. 

43.    1.  The  unpaid  seller  of  goods  loses  his  hen  or  right  of  retention  thereon — 

a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or  custodier  for 
the  purpose  of  transmission  to  the  buyer  without  reserving  the  right 
of  disposal  of  the  goods; 

b)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of  the  goods; 

c)  By  waiver  thereof. 

2.  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention  thereon,  does 
not  lose  his  hen  or  right  of  retention  by  reason  only  that  he  has  obtained 
judgment  or  decree  for  the  price  of  the  goods. 

Stoppage  in  transitu. 
Right  ol  stoppage  in  transitu. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods  becomes 
insolvent,  the  unpaid  seUer  who  has  parted  with  the  possession  of  the  goods  has 
the  right  of  stopping  them  in  transitu,  that  is  to  say,  he  may  resume  possession 
of  the  goods  as  long  as  they  are  in  course  of  transit,  and  may  retain  them  until 
payment  or  tender  of  the  price. 

Duration  ol  transit. 

45.  1.  Goods  are  deemed  to  be  in  course  of  transit  from  the  time  when  they  are 

dehvered  to  a  carrier  by  land  or  water,  or  other  bailee  or  custodier  for  the 
purpose  of  transmission  to  the  buyer,  until  the  buyer,  or  his  agent  in  that 
behalf,  takes  delivery  of  them  from  such  carrier  or  other  bailee  or  custodier. 

2.  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the  goods  before 
their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end. 

3.  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the  carrier 
or  other  bailee  or  custodier  acknowledges  to  the  buyer  or  his  agent,  that 
he  holds  the  goods  on  his  behalf  and  continues  in  possession  of  them  as 
bailee  or  custodier  for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and 
it  is  immaterial  that  a  further  destination  for  the  goods  may  have  been 
indicated  by  the  buyer. 

4.  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  or 
custodier  continues  in  possession  of  them,  the  transit  is  not  deemed  to  be 
at  an  end,  even  if  the  seller  has  refused  to  receive  them  back. 

5.  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is  a  question 
depending  on  the  circumstances  of  the  particular  case,  whether  they  are 
in  the  possession  of  the  master  as  a  carrier,  or  as  agent  to  the  buyer. 

6.  Where  the  carrier  or  other  bailee  or  custodier  wrongfully  refuses  to  dehver 
the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed 
to  be  at  an  end. 

7.  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  his  agent 
in  that  behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu, 
unless  such  part  dehvery  has  been  made  under  such  circumstances  as  to 
show  an  agreement  to  give  up  possession  of  the  whole  of  the  goods. 

How  stoppage  in  transitu  is  effected. 

46.  1.  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either  by 

taking  actual  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to 
the  carrier  or  other  bailee  or  custodier  in  whose  possession  the  goods  are. 
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Such  notice  may  be  given  either  to  the  person  in  actual  possession  of  the 
goods  or  to  his  principal.  In  the  latter  case  the  notice,  to  be  effectual,  must 
be  given  at  such  time  and  under  such  circumstances  that  the  principal, 
by  the  exercise  of  reasonable  diligence,  may  communicate  it  to  his  servant 
or  agent  in  time  to  prevent  a  dehvery  to  the  buyer. 
2.  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier, 
or  other  bailee  or  custodier  in  possession  of  the  goods,  he  must  re-deUver 
the  goods  to,  or  according  to  the  directions  of,  the  seller.  The  expenses 
of  such  re-delivery  must  be  borne  by  the  seller. 

Re-sale  by  Buyer  or  Seller. 
Efleet  o{  sub-sale  or  pledge  by  buyer. 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right  of  hen  or 
retention  or  stoppage  in  transitu  is  not  affected  by  any  sale,  or  other  disposition 
of  the  goods  which  the  buyer  may  have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  lawfully  transferred 
to  any  person  as  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  docu- 
ment to  a  person  who  takes  the  document  in  good  faith  and  for  valuable  considera- 
tion, then,  if  such  last-mentioned  transfer  was  by  way  of  sale  the  unpaid  seller's 
right  of  hen  or  retention  or  stoppage  in  transitu  is  defeated,  and  if  such  last-men- 
tioned transfer  was  by  way  of  pledge  or  other  disposition  for  value,  the  unpaid 
seller's  right  of  hen  or  retention  or  stoppage  in  transitu  can  only  be  exercised  sub- 
ject to  the  rights  of  the  transferee. 

Sale  not  generally  rescinded  by  Uen  or  stoppage  in  transitu. 

48.  1.  Subject  to  the  provisions  of  this  section,  a  contract  of  sale  is  not  rescinded 

by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  hen  or  retention 
or  stoppage  in  transitu. 

2.  Where  an  unpaid  seller  who  has  exercised  his  right  of  Hen  or  retention  or 
stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires  a  good  title  thereto 
as  against  the  original  buyer. 

3.  Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  re-seU,  and  the  buyer  does 
not  within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid  seller 
may  re-sell  the  goods  and  recover  from  the  original  buyer  damages  for 
any  loss  occasioned  by  his  breach  of  contract. 

4.  Where  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the  buyer  should 
make  default,  and  on  the  buyer  making  default,  re-sells  the  goods,  the 
original  contract  of  sale  is  thereby  rescinded,  but  without  prejudice  to  any 
claim  the  seller  may  have  for  damages. 

Part  V.    Actions  for  Breach  of  the  Contract. 
Remedies  of  the  Seller. 

Action  for  price. 

49.  1.  Where,  imder  a  contract  of  sale,  the  property  in  the  goods  has  passed  to 

the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  for  the  goods 
according  to  the  terms  of  the  contract,  the  seller  may  maintain  an  action 
against  him  for  the  price  of  the  goods. 

2.  Where,  under  a  contract  of  sale,  the  price  is  payable  on  a  day  certain  irre- 
spective of  dehvery,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay 
such  price,  the  seller  may  maintain  an  action  for  the  price,  although  the 
property  in  the  goods  has  not  passed,  and  the  goods  have  not  been  appro- 
priated to  the  contract. 

3.  Nothing  in  this  section  shall  prejudice  the  right  of  the  seller  in  Scotland 
to  recover  interest  on  the  price  from  the  date  of  tender  of  the  goods,  or 
from  the  date  on  which  the  price  was  payable,  as  the  case  may  be. 

Damages  lor  non-aceeptance. 

50.  1.  Where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for  the 

goods,  the  seller  may  maintain  an  action  against  him  for  damages  for  non- 
acceptance. 
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2.  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally  re- 
sulting, in  the  ordinary  course  of  events,  from  the  buyer's  breach  of 
contract. 

3.  Where  there  is  an  available  market  for  the  goods  in  question  the  measure 
of  damages  is  prima  facie  to  be  ascertained  by  the  difference  between  the 
contract  price  and  the  market  or  current  price  at  the  time  or  times  when 
the  goods  ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for  accep- 
tance, then  at  the  time  of  the  refusal  to  accept. 

Remedies  of  the  Buyer. 

Damages  tor  non-deUvery. 

51.    1.  Where  the  seller  wrongfully  neglects  or  refuses  to  dehver  the  goods  to  the 

buyer,  the  buyer  may  maintain  an  action  against  the  seller  for  damages 

for  non-delivery. 

2.  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally  re- 
sulting, in  the  ordinary  course  of  events,  from  the  seller's  breach  of 
contract. 

3.  Where  there  is  an  available  market  for  the  goods  in  question  the  measure 
of  damages  is  prima  facie  to  be  ascertained  by  the  difference  between  the 
contract  price  and  the  market  or  current  price  of  the  goods  at  the  time 
or  times  when  they  ought  to  have  been  dehvered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  dehver. 

Specific  performance. 

52.  In  any  action  for  breach  of  contract  to  dehver  specific  or  ascertained 
goods  the  court  may,  if  it  thinks  fit,  on  the  apphcation  of  the  plaintiff,  by  its  judg- 
ment or  decree  direct  that  the  contract  shall  be  performed  specifically,  without 
giving  the  defendant  the  option  of  retaining  the  goods  on  payment  of  damages. 
The  judgment  or  decree  may  be  imconditional,  or  upon  such  terms  and  conditions 
as  to  damages,  payment  of  the  price,  and  otherwise,  as  to  the  court  may  seem  just, 
and  the  apphcation  by  the  plaintiff  may  be  made  at  any  time  before  judgment 
or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supplementary  to,  and 
not  in  derogation  of,  the  right  of  specific  implement  in  Scotland. 

Remedy  for  breach  of  warranty. 

53.  1.  Where  there  is  a  breach  of  warranty  by  the  seller,  or  where  the  buyer  elects, 
or  is  compelled,  to  treat  any  breach  of  a  condition  on  the  part  of  the  seller 
as  a  breach  of  warranty,  the  buyer  is  not  by  reason  only  of  such  breach 
of  warranty  entitled  to  reject  the  goods;  but  he  may 

a)  set  up  against  the  seller  the  breach  of  warranty  in  diminution  or  ex- 
tinction of  the  price;  or 

b)  maintain  an  action  against  the  seller  for  damages  for  the  breach  of 
warranty. 

2.  The  measure  of  damages  for  breach  of  warranty  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from  the  breach 
of  warranty. 

3.  In  the  case  of  breach  of  warranty  of  quahty  such  loss  is  prima  facie  the 
difference  between  the  value  of  the  goods  at  the  time  of  dehvery  to  the 
buyer  and  the  value  they  would  have  had  if  they  had  answered  to  the 
warranty. 

4.  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty  in  diminution 
or  extinction  of  the  price  does  not  prevent  him  from  maintaining  an  action 
for  the  same  breach  of  warranty  if  he  has  suffered  further  damage. 

5.  Nothing  in  this  section  shall  prejudice  or  affect  the  buyer's  right  of  rejection 
in  Scotland  as  declared  by  this  Act. 

Interest  and  special  damages. 

54.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or  the  seller  to 
recover  interest  or  special  damages  in  any  case  where  by  law  interest  or  special 
damages  may  be  recoverable,  or  to  recover  money  paid  where  the  consideration 
for  the  payment  of  it  has  failed. 
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Part  VI.    Supplementary. 

Exclusion  of  implied  terms  and  conditions. 

55.  Where  any  right,  duty,  or  Uability  would  arise  under  a  contract  of  sale 
by  implication  of  law,  it  may  be  negatived  or  varied  by  express  agreement  or  by 
the  course  of  dealing  between  the  parties,  or  by  usage,  if  the  usage  be  such  as  to 
bind  both  parties  to  the  contract. 

Reasonable  time  a  question  of  fact. 

56.  Where,  by  this  Act,  any  reference  is  made  to  a  reasonable  time  the  question 
what  is  a  reasonable  time  is  a  question  of  fact. 

Riglits  &c.  enforceable  by  action. 

57.  Where  any  right,  duty,  or  Uability  is  declared  by  this  Act,  it  may,  unless 
otherwise  by  this  Act  provided,  be  enforced  by  action. 

Auction  sales. 

58.  In  the  case  of  a  sale  by  auction 

1.  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot  is  prima  facie 
deemed  to  be  the  subject  of  a  separate  contract  of  sale: 

2.  A  sale  by  auction  is  complete  when  the  auctioneer  announces  its  completion 
by  the  fall  of  the  hammer,  or  in  other  customary  manner.  Until  such  an- 
nouncement is  made  any  bidder  may  retract  his  bid. 

3.  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right  to  bid  on 
behalf  of  the  seller,  it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to 
employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  knowingly 
to  take  any  bid  from  the  seller  or  any  such  person:  Any  sale  contravening 
this  rule  may  be  treated  as  fraudulent  by  the  buyer. 

4.  A  sale  by  auction  may  be  notified  to  be  subject  to  a  reserved  or  upset  price, 
and  a  right  to  bid  may  also  be  reserved  expressly  by  or  on  behalf  of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise,  the  seller,  or 
any  one  person  on  his  behaK,  may  bid  at  the  auction. 

Payment  into  court  in  Scotland  when  breacli  ol  warranty  alleged. 

59.  In  Scotland  where  a  buyer  has  elected  to  accept  goods  which  he  might 
have  rejected  and  to  treat  a  breach  of  contract  as  only  giving  rise  to  a  claim  for 
damages,  he  may,  in  an  action  by  the  seller  for  the  price,  be  required,  in  the  dis- 
cretion of  the  court  before  which  the  action  depends,  to  consign  or  pay  into  court 
the  price  of  the  goods,  or  part  thereof,  or  to  give  other  reasonable  security  for  the 
due  payment  thereof. 

60.  {BeveeAed,  8.  L.  R.  Act,  1908.) 

Savings. 

61.  1.  The  rules  in  bankruptcy  relating  to  contracts  of  sale  shall  continue  to  apply 

thereto,  notwithstanding  anything  in  this  Act  contained. 

2.  The  rules  of  the  common  law,  including  the  law  merchant,  save  in  so  far 
as  they  are  inconsistent  with  the  express  provisions  of  this  Act,  and  in 
particular  the  rules  relating  to  the  law  of  principal  and  agent  and  the  effect 
of  fraud,  misrepresentation,  duress  or  coercion,  mistake,  or  other  invalidating 
cause,  shall  continue  to  apply  to  contracts  for  the  sale  of  goods. 

3.  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect  the  enact- 
ments relating  to  bills  of  sale,  or  any  enactment  relating  to  the  sale  of  goods 
which  is  not  expressly  repealed  by  this  Act. 

4.  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not  apply  to  any 
transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to  operate 
by  way  of  mortgage,  pledge,  charge,  or  other  security. 

5.  Nothing  in  this  Act  shall  prejudice  of  affect  the  landlord's  right  of  hypothec 
or  sequestration  for  rent  in  Scotland. 

Interpretation  of  terms. 

62.  1.  In  this  Act,  unless  the  context  or  subject  matter  otherwise  requires, 

"Action"  includes  counterclaim  and  set-off,  and  in  Scotland  condescen- 
dence and  claim  and  compensation. 
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"Bailee"  in  Scotland  includes  custodier. 
"Buyer"  means  a  person  who  buys  or  agrees  to  buy  goods. 
"Contract  of  sale"  includes  an  agreement  to  sell  as  weU  as  a  sale. 
"Defendant"  includes  in  Scotland  defender,  respondent,  and  claimant  in 

a  multiplepoinding. 
"Delivery"  means  voluntary  transfer  of  possession  from  one  person  to 

another. 
"Document  of  title  to  goods"  has  the  same  meaning  as  it  has  in  the 

Factors  Acts. 

52  &  53  Viet.  c.  45.    53  &  54  Viet.  c.  40. 

"Factors  Acts"  mean  the  Factors  Act,  1889,  the  Factors  (Scotland)  Act, 

1890,  and  any  enactment  amending  or  substituted  for  the  same. 
"Fault"  means  wrongful  act  or  default. 
"Future  goods"  mean  goods  to  be  manufactured  or  acquired  by  the 

seller  after  the  making  of  the  contract  of  sale. 
"Goods"  include  all  chattels  personal  other  than  things  in  action  and 

money,  and  in  Scotland  all  corporeal  moveables  except  money.    The 

term  also  includes  emblements,  industrial  growing  crops,  and  things 

attached  to  or  forming  part  of  the  land  which  are  agreed  to  be  severed 

before  sale  or  under  the  contract  of  sale. 
"Lien"  in  Scotland  includes  right  of  retention. 
"Plaintiff"  includes  pursuer,  complainer,  claimant  in  a  multiplepoinding 

and  defendant  or  defender  counterclaiming. 
"Property"  means  the  general  property  in  goods,  and  not  merely  a  special 

property. 
"Quality  of  goods"  includes  their  state  or  condition. 
"Sale"  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery. 
"Seller"  means  a  person  who  sells  or  agrees  to  sell  goods. 
"Specific  goods"  mean  goods  identified  and  agreed  upon  at  the  time 

a  contract  of  sale  is  made. 
"Warranty"  as  regards  England  and  Ireland  means  an  agreement  with 

reference  to  goods  which  are  the  subject  of  a  contract  of  sale,  but 

collateral  to  the  main  purpose  of  such  contract,  the  breach  of  which 

gives  rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods 

and  treat  the  contract  as  repudiated. 
As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to  be  a  failure 

to  perform  a  material  part  of  the  contract. 

2.  A  thing  is  deemed  to  be  done  "in  good  faith"  within  the  meaning  of 
this  Act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently 
or  not. 

3.  A  person  is  deemed  to  be  insolvent  within  the  meaning  of  this  Act  who 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business,  or 
cannot  pay  his  debts  as  they  become  due,  whether  he  has  committed  an 
act  of  baiJjTuptcy  or  not,  and  whether  he  has  become  a  notour  bankrupt 
or  not. 

4.  Groods  are  in  a  "deUverable  state"  within  the  meaning  of  this  Act  when 
they  are  in  such  a  state  that  the  buyer  would  under  the  contract  be  bound 
to  take  delivery  of  them. 

63.  {Repealed,  S.  L.  M.  Act,  1908.) 

Sliort  title. 

64.  This  Act  may  be  cited  as  the  Sale  of  Goods  Act,  1893. 
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Merchant  Shipping  Act,  1894. 

57  &  58  Vict. 

Cap.  LX. 

An  Act  to  consolidate  Enactments  relating  to  Merchant  Shipping 

(25  th  August  1894). 


Part  I.    Registry. 
Qualification  for  owning  British  Ships. 

Quallflcatlon  lor  owning  British  ship. 

1.  A  ship  shall  not  be  deemed  to  be  a  British  ship  unless  owned  wholly  by 
persons  of  the  following  description  (in  this  Act  referred  to  as  persons  qualified 
to  be  owners  of  British  ships),  namely: 

a)  Natural-born  British  subjects; 

b)  Persons  naturalized  by  or  in  pursuance  of  an  Act  of  Parliament  of  the 
United  Kingdom,  or  by  or  in  piu'suance  of  an  Act  or  ordinance  of  the  proper 
legislative  authority  in  a  British  possession; 

c)  Persons  made  denizens  by  letters  of  denization;  and 

d)  Bodies  corporate  established  under  and  subject  to  the  laws  of  some  part 
of  Her  Majesty's  dominions,  and  having  their  principal  place  of  business 
in  those  dominions; 

Provided  that  any  person  who  either: 

1.  being  a  natural-bom  British  subject  has  taken  the  oath  of  allegiance  to 
a  foreign  sovereign  or  state  or  has  otherwise  become  a  citizen  or  subject 
of  a  foreign  state;  or 

2.  has  been  naturalized  or  made  a  denizen  as  aforesaid; 

shall  not  be  qualified  to  be  owner  of  a  British  ship  unless,  after  taking  the  said 
oath,  or  becoming  a  citizen  or  subject  of  a  foreign  State,  or  on  or  after  being  na- 
turalized or  made  denizen  as  aforesaid,  he  has  taken  the  oath  of  allegiance  to  Her 
Majesty  the  Queen,  and  is  during  the  time  he  is  owner  of  the  ship  either  resident 
in  Her  Majesty's  dominions,  or  partner  in  a  firm  actually  carrying  on  business 
in  Her  Majesty's  dominions. 

Obligation  to  register  British  Ships. 
Obligation  to  register  British  Ships. 
2.    1.  Every  British  ship  shall,  unless  exempted  from  registry,  be  registered  under 
this  Act. 

2.  If  a  ship  required  by  this  Act  to  be  registered  is  not  registered  under  this 
Act  she  shall  not  be  recognised  as  a  British  ship. 

3.  A  ship  required  by  this  Act  to  be  registered  may  be  detained  until  the  master 
of  the  ship,  if  so  required,  produces  the  certificate  of  the  registry  of  the  ship. 

Exemptions  from  registry. 

3.    The  following  ships  are  exempted  from  registry  under  this  Act: — 

1.  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in  navigation  on 
the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the  rivers  or  coasts  of  some 
British  possession  within  which  the  managing  owners  of  the  ships  are  resident. 

2.  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or  fixed 
deck,  and  employed  solely  in  fishing  or  trading  coastwise  on  the  shores 
of  Newfoundland  or  parts  adjacent  thereto,  or  in  the  Gulf  of  Saint  Lawrence, 
or  on  such  portions  of  the  coasts  of|Canada  as  lie  bordering  on  that  gulf. 

Procedure  for  Registration. 

Registrars  of  British  ships. 
4.    1.  The  following  persons  shall  be  registrars  of  British  ships: — 

a)  At  any  port  in  the  United  Kingdom,  or  Isle  of  Man,  approved  by  the 
Commissioners  of  Customs  for  the  registry  of  ships,  the  chief  officer 
of  customs; 
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b)  In  Guernsey  and  Jersey,  the  chief  officers  of  customs  together  with 
the  governor; 

c)  In  Malta  and  Gibraltar,  the  governor; 

d)  At  Calcutta,  Madras,  and  Bombay,  the  port  officer; 

e)  At  any  other  port  in  any  British  possession  approved  by  the  governor 
of  the  possession  for  the  registry  of  ships,  the  chief  officer  of  customs, 
or,  if  there  is  no  such  officer  there  resident,  the  governor  of  the  possession 
in  which  the  port  is  situate,  or  any  officer  appointed  for  the  purpose 
by  the  governor; 

f)  At  a  port  of  registry  established  by  Order  in  Council  under  this  Act, 
persons  of  the  description  in  that  behalf  declared  by  the  Order. 

2.  Notwithstanding  anything  in  this  section  Her  Majesty  may  by  Order  in 
Council  declare,  with  respect  to  any  British  possession  named  in  the  Order, 
not  being  the  Channel  Islands  or  the  Isle  of  Man,  the  description  of  persons 
who  are  to  be  registrars  of  British  ships  in  that  possession. 

3.  A  registrar  shall  not  be  liable  to  damages  or  otherwise  for  any  loss  accruing 
to  any  person  by  reason  of  any  act  done  or  default  made  by  him  in  his  cha- 
racter of  registrar,  unless  the  same  has  happened  through  his  neglect  or 
wilful  act. 

Register  book. 

5.  Every  registrar  of  British  ships  shall  keep  a  book  to  be  called  the  register 
book,  and  entries  in  that  book  shall  be  made  in  accordance  with  the  foUowrag 
provisions : 

1.  The  property  in  a  ship  shall  be  divided  into  sixty -four  shares. 

2.  Subject  to  the  provisions  of  this  Act  with  respect  to  joint  owners  or  owners 
by  transmission,  not  more  than  sixty-four  individuals  shall  be  entitled 
to  be  registered  at  the  same  time  as  owners  of  any  one  ship;  but  this  rule 
shall  not  affect  the  beneficial  title  of  any  number  of  persons  or  of  any  com- 
pany represented  by  or  claiming  under  or  through  any  registered  owner 
or  joint  owner. 

3.  A  person  shall  not  be  entitled  to  be  registered  as  owner  of  a  fractional  part 
of  a  share  in  a  ship;  but  any  number  of  persons  not  exceeding  five  may 
be  registered  as  joint  owners  of  a  ship  or  of  any  share  or  shares  therein. 

4.  Joint  owners  shall  be  considered  as  constituting  one  person  only  as  regards 
the  persons  entitled  to  be  registered,  and  shall  not  be  entitled  to  dispose 
in  severalty  of  any  interest  in  a  ship,  or  in  any  share  therein  in  respect 
of  which  they  are  registered. 

5.  A  corporation  may  be  registered  as  owner  by  its  corporate  name. 

Survey  and  measurement  of  ship. 

6.  Every  British  ship  shall  before  registry  be  surveyed  by  a  surveyor^oflships 
and  her  tonnage  ascertained  in  accordance  with  the  tonnage  regulations  of  this 
Act,  and  the  surveyor  shall  grant  his  certificate  specifying  the  ship's  tonnage  and 
build,  and  such  other  particulars  descriptive  of  the  identity  of  the  ship  as  may 
for  the  time  being  be  required  by  the  Board  of  Trade,  and  such  certificate  shall 
be  delivered  to  the  registrar  before  registry. 

7.  Marking  of  ship, 

AppUeation  for  registry. 

8.  An  application  for  registrjr  of  a  ship  shall  be  made  in  the  case  of  individuals 
by  the  person  requiring  to  be  registered  as  owner,  or  by  some  one  or  more  of  the 
persons  so  requiring  if  more  than  one,  or  by  his  or  their  agent,  and  in  the  case  of 
corporations  by  their  agent,  and  the  authority  of  the  agent  shall  be  testified  by 
writing,  if  appointed  by  individuals,  under  the  hands  of  the  appointors,  and,  if 
appointed  by  a  corporation,  under  the  common  seal  of  that  corporation. 

Declaration  of  ownership  on  registry. 

9.  A  person  shall  not  be  entitled  to  be  registered  as  owner  of  a  ship  or  of  a 
share  therein  until  he,  or  in  the  case  of  a  corporation  the  person  authorised  by 
this  Act  to  make  declarations  on  behalf  of  the  corporation,  has  made  and  signed 
a  declaration  of  ownership,  referring  to  the  ship  as  described  in  the_^certificate  of 
the  surveyor,  and  containihg  the  following  particulars: — 
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1.  A  statement  of  his  qualification  to  own  a  British  ship,  or  in  the  case  of 
a  corporation,  of  such  circumstances  of  the  constitution  and  business  thereof 
as  prove  it  to  be  qualified  to  own  a  British  ship. 

2.  A  statement  of  the  time  when  and  the  place  where  the  ship  was  built,  or, 
if  the  ship  is  foreign  buUt,  and  the  time  and  place  of  building  unknown, 
a  statement  that  she  is  foreign  built,  and  that  the  declarant  does  not  know 
the  time  or  place  of  her  building;  and,  in  addition  thereto,  in  the  case  of 
a  foreign  ship,  a  statement  of  her  foreign  name,  or,  in  the  case  of  a  ship 
condemned,  a  statement  of  the  time  place  and  court  at  and  by  which  she 
was  condemned. 

3.  A  statement  of  the  name  of  the  master. 

4.  A  statement  of  the  number  of  shares  in  the  ship  of  which  he  or  the  corpo- 
ration, as  the  case  may  be,  is  entitled  to  be  registered  as  owner. 

5.  A  declaration  that,  to  the  best  of  his  knowledge  and  belief,  no  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or  beneficial 
interest  in  the  ship  or  any  share  therein. 

Evidence  on  flrst  registry. 

10.    1.  On  the  first  registry  of  a  ship  the  following  evidence  shall  be  produced 
in  addition  to  the  declaration  of  ownership: — 

a)  In  the  case  of  a  British-built  ship,  a  builder's  certificate,  that  is  to  say, 
a  certificate  signed  by  the  builder  of  the  ship,  and  containing  a  true 
account  of  the  proper  denomination  and  of  the  tonnage  of  the  ship,  as 
estimated  by  him,  and  of  the  time  when  and  the  place  where  she  was 
buUt,  and  of  the  name  of  the  person  (if  any)  on  whose  account  the  ship 
was  built,  and  if  there  has  been  any  sale,  the  bill  of  sale  under  which 
the  ship,  or  a  share  therein,  has  become  vested  in  the  applicant  for 
registry; 

b)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the  case  of 
a  British-built  ship,  unless  the  declarant  who  makes  the  declaration  of 
ownership  declares  that  the  time  and  place  of  her  building  are  unknown 
to  him,  or  that  the  builder's  certificate  cannot  be  procured,  in  which 
case  there  shall  be  required  only  the  bill  of  sale  under  which  the  ship, 
or  a  share  therein,  became  vested  in  the  applicant  for  registry; 

c)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an  official 
copy  of  the  condemnation. 

2.  The  builder  shall  grant  the  certificate  required  by  this  section,  and  such 
person  as  the  Commissioners  of  Customs  recognise  as  carrying  on  the  business 
of  the  builder  of  a  ship,  shall  be  included,  for  the  purposes  of  this  section, 
in  the  expression  "builder  of  the  ship." 

3.  If  the  person  granting  a  builder's  certificate  under  this  section  wilfully 
makes  a  false  statement  in  that  certificate  he  shall  for  each  offence  be  liable 
to  a  fine  not  exceeding  one  hundred  pounds. 

Entry  of  particulars  In  register  book. 

11.  As  soon  as  the  requirements  of  this  Act  preliminary  to  registry  have 
been  complied  with  the  registrar  shall  enter  in  the  register  book  the  following  parti- 
culars respecting  the  ship: — 

a)  The  name  of  the  ship  and  the  name  of  the  port  to  which  she  belongs; 

b)  The  details  comprised  in  the  surveyor's  certificate; 

c)  The  particulars  respecting  her  origin  stated  in  the  declaration  of  owner- 
ship; and 

d)  The  name  and  description  of  her  registered  owner  or  owners,  and  if  there  are 
more  owners  than  one,  the  proportions  in  which  they  are  interested  in  her. 

Documents  to  be  retained  by  registrar. 

12.  On  the  registry  of  a  ship  the  registrar  shall  retain  in  his  possession  the 
following  documents;  namely,  the  surveyor's  certificate,  the  builder's  certificate, 
any  bill  of  sale  of  the  ship  previously  made,  the  copy  of  the  condemnation  (if  any), 
and  all  declarations  of  ownership. 

Port  ot  registry. 

13.  The  port  at  which  a  British  ship  is  registered  for  the  time  being  shall 
be  deemed  her  port  of  registry  and  the  port  to  which  she  belongs. 


MERCHANT  SHIPPING  ACT,  1894.  945 

Certificate  of  Registry. 

Certllieate  of  registry. 

14.  On  completion  of  the  registry  of  a  ship,  the  registrar  shall  grant  a  certi- 
ficate of  registry  comprising  the  particulars  respecting  her  entered  in  the  register 
book,  with  the  name  of  her  master. 

Custody  of  certificate. 

15.  1.  The  certificate  of  registry  shall  be  used  only  for  the  lawful  navigation  of 
the  ship,  and  shall  not  be  subject  to  detention  by  reason  of  any  title,  lien, 
charge,  or  interest  whatever  had  or  claimed  by  any  owner,  mortgagee, 
or  other  person  to,  on,  or  in  the  ship. 

2.  If  any  person,  whether  interested  in  the  ship  or  not,  refuses  on  request 
to  deliver  up  the  certificate  of  registry  when  in  his  possession  or  under 
his  control  to  the  person  entitled  to  the  custody  thereof  for  the  purposes 
of  the  lawful  navigation  of  the  ship,  or  to  any  registrar,  officer  of  customs, 
or  other  person  entitled  by  law  to  require  such  delivery,  any  justice  by 
warrant  under  his  hand  and  seal,  or  any  court  capable  of  taking  cognizance 
of  the  matter,  may  summon  the  person  so  refusing  to  appear  before  such 
justice  or  court,  and  to  be  examined  touching  such  refusal,  and  unless  it 
is  proved  to  the  satisfaction  of  such  justice  or  court  that  there  was  reasonable 
cause  for  such  refusal,  the  offender  shall  be  liable  to  a  fine  not  exceeding 
one  hundred  pounds,  but  if  it  is  shown  to  such  justice  or  court  that  the 
certificate  is  lost,  the  person  summoned  shall  be  discharged,  and  the  justice 
or  court  shall  certify  that  the  certificate  of  registry  is  lost. 

3.  If  the  person  so  refusing  is  proved  to  have  absconded  so  that  the  warrant 
of  a  justice  or  process  of  a  court  cannot  be  served  on  him,  or  if  he  persists 
in  not  delivering  up  the  certificate,  the  justice  or  court  shall  certify  the 
fact,  and  the  same  proceedings  may  then  be  taken  as  in  the  case  of  a  certi- 
ficate mislaid,  lost,  or  destroyed,  or  as  near  thereto  as  circumstances  permit. 

Penalty  for  use  of  Improper  certificate. 

16.  If  the  master  or  owner  of  a  ship  uses  or  attempts  to  use  for  her  navigation 
a  certificate  of  registry  not  legally  granted  in  respect  of  the  ship,  he  shaU,  in  respect 
of  each  offence,  be  guilty  of  a  misdemeanor,  and  the  ship  shall  be  subject  to  forfeiture 
under  this  Act. 

Power  to  grant  new  certlflcate. 

17.  The  registrar  of  the  port  of  registry  of  a  ship  may,  with  the  approval 
of  the  Commissioners  of  Customs,  and  on  the  deUvery  up  to  him  of  the  certificate 
of  registry  of  a  ship,  grant  a  new  certificate  in  lieu  thereof. 

Provision  for  loss  of  certificate. 

18.    1.  In  the  event  of  the  certificate  of  registry  of  a  ship  being  mislaid,  lost,  or 

destroyed,  the  registrar  of  her  port  of  registry  shall  grant  a  new  certificate 

of  registry  in  lieu  of  her  original  certificate. 

2.  If  the  port  (having  a  British  registrar  or  consular  officer)  at  which  the 
ship  is  at  the  time  of  the  event,  or  first  arrives  after  the  event — 

a)  Is  not  in  the  United  Kingdom,  where  the  ship  is  registered  in  the  United 
Kingdom;  or, 

b)  Is  not  in  the  British  possession  in  which  the  ship  is  registered;  or, 

c)  Where  the  ship  is  registered  at  a  port  of  registry  established  by  Order 
in  Council  under  this  Act,  is  not  that  port; 

then  the  master  of  the  ship,  or  some  other  person  having  knowledge  of  the 
facts  of  the  case,  shall  make  a  declaration  stating  the  facts  of  the  case, 
and  the  names  and  descriptions  of  the  registered  owners  of  such  ship  to 
the  best  of  the  declarant's  knowledge  and  behef,  and  the  registrar  or  con- 
sular officer,  as  the  case  may  be,  shall  thereupon  grant  a  provisional  certi- 
ficate, containing  a  statement  of  the  circumstances  under  which  it  is  granted. 

3.  The  provisional  certificate  shall  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  Kingdom,  where 
she  is  registered  in  the  United  Kingdom,  or  in  the  British  possession  in  which 
she  is  registered,  or  where  she  is  registered  at  a  port  of  registry  established 
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by  Order  in  Council  under  this  Act  at  that  port,  be  delivered  up  to  the 
registrar  of  her  port  of  registry,  and  the  registrar  shall  thereupon  grant 
the  new  certificate  of  registry;  and  if  the  master  without  reasonable  cause 
fails  to  deliver  up  the  provisional  certificate  within  the  ten  days  aforesaid, 
he  shaU  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

Endorsement  of  change  of  master  on  certificate. 

19.   Where  the  master  of  a  registered  British  ship  is  changed,  each  of  the  foll- 
owing persons,  that  is  to  say — 

a)  If  the  change  is  made  in  consequence  of  the  sentence  of  a  naval  court,  the 
presiding  officer  of  that  court;  and 

b)  If  the  change  is  made  in  consequence  of  the  removal  of  the  master  by  a 
court  under  Part  VI.  of  this  Act,  the  proper  officer  of  that  court;  and 

c)  If  the  change  occurs  from  any  other  cause,  the  registrar,  or  if  there  is  none 
the  British  consular  officer,  at  the  port  where  the  change  occurs, 

shall  endorse  and  sign  on  the  certificate  of  registry  a  memorandum  of  the  change, 
and  shall  forthwith  report  the  change  to  the  Registrar- General  of  Shipping  and 
Seamen;  and  any  officer  of  customs  at  any  port  in  Her  Majesty's  dominions  may 
refuse  to  admit  any  person  to  do  any  act  there  as  master  of  a  British  ship  unless 
his  name  is  inserted  in  or  endorsed  on  her  certificate  of  registry  as  her  last  appointed 
master. 

Endorsement  of  cliange  of  ownership  on  certificate. 

20.  1.  Whenever  a  change  occurs  in  the  registered  ownership  of  a  ship,  the  change 

of  ownership  shall  be  endorsed  on  her  certificate  of  registry  either  by  the 
registrar  of  the  ship's  port  of  registry,  or  by  the  registrar  of  any  port  at 
which  the  ship  arrives  who  has  been  advised  of  the  change  by  the  registrar 
of  the  ship's  port  of  registry. 

2.  The  master  shall,  for  the  purpose  of  such  endorsement  by  the  registrar 
of  the  ship's  port  of  registry,  deUver  the  certificate  of  registry  to  the  registrar, 
forthwith  after  the  change  if  the  change  occurs  when  the  ship  is  at  her 
port  of  registry,  and  if  it  occurs  during  her  absence  from  that  port  and  the 
endorsement  under  this  section  is  not  made  before  her  return  then  upon 
her  first  return  to  that  port. 

3.  The  registrar  of  any  port,  not  being  the  ship's  port  of  registry,  who  is  required 
to  make  an  endorsement  under  this  section  may  for  that  purpose  require 
the  master  of  the  ship  to  deliver  to  him  the  ship's  certificate  of  registry, 
so  that  the  ship  be  not  thereby  detained,  and  the  master  shall  deliver  the 
same  accordingly. 

4.  If  the  master  fails  to  deMver  to  the  registrar  the  certificate  of  registry  as 
required  by  this  section  he  shall,  for  each  offence,  be  liable  to  a  fine  not  excee- 
ding one  hundred  pounds. 

Delivery  up  of  certificate  of  ship  iost  or  ceasing  to  be  British-owned. 

21.  1.  In  the  event  of  a  registered  ship  being  either  actually  or  constructively 

lost,  taken  by  the  enemy,  burnt,  or  broken  up,  or  ceasing  by  reason  of  a 
transfer  to  persons  not  qualified  to  be  owners  of  British  ships,  or  otherwise, 
to  be  a  British  ship,  every  owner  of  the  ship  or  any  share  in  the  ship  shall, 
immediately  on  obtaining  knowledge  of  the  event,  if  no  notice  thereof  has 
already  been  given  to  the  registrar,  give  notice  thereof  to  the  registrar 
at  her  port  of  registry,  and  that  registrar  shall  make  an  entry  thereof  in 
the  register  book. 

2.  In  any  such  case,  except  where  the  ship's  certificate  of  registry  is  lost  or 
destroyed,  the  master  of  the  ship  shall,  if  the  event  occurs  in  port  immediately, 
but  if  it  occurs  elsewhere  then  within  ten  days  after  his  arrival  in  port,  deliver 
the  certificate  to  the  registrar,  or,  if  there  is  none,  to  the  British  consular 
officer  there,  and  the  registrar,  if  he  is  not  himself  the  registrar  of  her  port 
of  registry,  or  the  British  consular  officer,  shall  forthwith  forward  the  certi- 
ficate delivered  to  him  to  the  registrar  of  her  port  of  registry. 

3.  If  any  such  owner  or  master  fails,  without  reasonable  cause,  to  comply 
with  this  section,  he  shall  for  each  offence  be  liable  to  a  fine  not  exceeding 
one  hundred  pounds. 
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Provisionsl  certlflcate  lor  ships  becoming  British-owned  abroad. 

22.  1.  If  at  a  port  not  within  Her  Majesty's  dominions  and  not  being  a  port  of 
registry  established  by  Order  in  Council  under  this  Act,  a  ship  becomes 
the  property  of  persons  qualified  to  own  a  British  ship,  the  British  con- 
sular officer  there  may  grant  to  her  master,  on  his  application,  a  provisional 
certificate,  stating : 

a)  The  name  of  the  ship; 

b)  The  time  and  place  of  her  purchase,  and  the  names  of  her  purchasers; 

c)  The  name  of  her  master;  and 

d)  The  best  particulars  respecting  her  tonnage,  build,  and  description  which 
he  is  able  to  obtain; 

and  shall  forward  a  copy  of  the  certificate  at  the  first  convenient  opportunity 
to  the  Registrar- Gleneral  of  Shipping  and  Seamen. 
2.  Such  a  provisional  certificate  shall  have  the  effect  of  a  certificate  of  registry 
until  the  expiration  of  six  months  from  its  date,  or  until  the  ship's  arrival 
at  a  port  where  there  is  a  registrar  (whichever  first  happens),  and  on  either 
of  those  events  happening  shall  cease  to  have  effect. 

Temporary  passes  in  lieu  ol  certificates  of  registry. 

23.  Where  it  appears  to  the  Commissioners  of  Customs,  or  to  the  governor 
of  a  British  possession,  that  by  reason  of  special  circumstances  it  would  be  desirable 
that  permission  should  be  granted  to  any  British  ship  to  pass,  without  being  previ- 
ously registered,  from  any  port  in  Her  Majesty's  dominions  to  any  other  port  within 
Her  Majesty's  dominions,  the  Commissioners  or  the  governor  may  grant  a  pass 
accordingly,  and  that  pass  shall,  for  the  time  and  within  the  limits  therein  men- 
tioned, have  the  same  effect  as  a  certificate  of  registry. 

Transfers  and  Transmissions. 

Transfer  of  ships  or  shares. 

24.  1.  A  registered  ship  or  a  share  therein  (when  disposed  of  to  a  person  qualified 
to  own  a  British  ship)  shall  be  transferred  by  bill  of  sale. 
2.  The  bill  of  sale  shaU  contain  such  description  of  the  ship  as  is  contained 
in  the  surveyor's  certificate,  or  some  other  description  sufficient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  in  the  form  marked 
A  in  the  first  part  of  the  First  Schedule  to  this  Act,  or  as  near  thereto  as 
circumstances  permit,  and  shall  be  executed  by  the  transferor  in  the  presence 
of  and  be  attested  by,  a  witness  or  witnesses. 

Declaration  of  transfer. 

25.  Where  a  registered  ship  or  a  share  therein  is  transferred,  the  transferee 
shall  not  be  entitled  to  be  registered  as  owner  thereof  until  he,  or,  in  the  case  of 
a  corporation,  the  person  authorised  by  this  Act  to  make  declarations  on  behalf 
of  the  corporation,  has  made  and  signed  a  declaration  (in  this  Act  called  a  declara- 
tion of  transfer)  referring  to  the  ship,  and  containing — 

a)  A  statement  of  the  qualification  of  the  transferee  to  own  a  British  ship, 
or  if  the  transferee  is  a  corporation,  of  such  circumstances  of  the  consti- 
tution and  business  thereof  as  prove  it  to  be  qualified  to  own  a  British 
ship;  and 

b)  A  declaration  that,  to  the  best  of  his  knowledge  and  belief,  no  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or  beneficial 
interest  in  the  ship  or  any  share  therein. 

Registry  of  transfer. 

26.  1.  Every  bill  of  sale  for  the  transfer  of  a  registered  ship  or  of  a  share  therein, 
when  duly  executed,  shall  be  produced  to  the  registrar  of  her  port  of  registry, 
with  the  declaration  of  transfer,  and  the  registrar  shall  thereupon  enter 
in  the  register  book  the  name  of  the  transferee  as  owner  of  the  ship  or  share, 
and  shall  endorse  on  the  bill,  of  sale  the  fact  of  that  entry  having  been 
made,  with  the  day  and  hour  thereof. 
2.  Bills  of  sale  of  a  ship  or  of  a  share  therein  shall  be  entered  in  the  register 
book  in  the  order  of  their  production  to  the  registrar. 
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Transmission  of  property  In  ship  on  death,  bankruptcy,  marriage,  &c. 

27.  1.  Where  the  property  in  a  registered  ship  or  share  therein  is  transmitted 

to  a  person  qualified  to  own  a  British  ship  on  the  marriage,  death,  or  bank- 
ruptcy of  any  registered  owner,  or  by  any  lawful  means  other  than  by  a 
transfer  under  this  Act: — 

a)  That  person  shall  authenticate  the  transmission  by  making  and  signing 
a  declaration  (in  this  Act  called  a  declaration  of  transmission)  identifying 
the  ship  and  containing  the  several  statements  herein-before  required 
to  be  contained  in  a  declaration  of  transfer,  or  as  near  thereto  as  circum- 
stances admit,  and  also  a  statement  of  the  manner  in  which  and  the 
person  to  whom  the  property  has  been  transmitted; 

b)  K  the  transmission  takes  place  by  virtue  of  marriage,  the  declaration 
shall  be  accompanied  by  a  copy  of  the  register  of  the  marriage  or  other 
legal  evidence  of  the  celebration  thereof,  and  shall  declare  the  identity 
of  the  female  owner; 

c)  If  the  transmission  is  consequent  on  bankruptcy,  the  declaration  of 
transmission  shall  be  accompanied  by  such  evidence  as  is  for  the  time 
being  receivable  in  courts  of  justice  as  proof  of  the  title  of  persons  claiming 
under  a  bankruptcy; 

d)  If  the  transmission  is  consequent  on  death,  the  declaration  of  trans- 
mission shall  be  accompanied  by  the  instrument  of  representation,  or 
an  official  extract  therefrom. 

2.  The  registrar,  on  receipt  of  the  declaration  of  transmission  so  accompanied, 
shall  enter  in  the  register  book  the  name  of  the  person  entitled  under  the 
transmission  as  owner  of  the  ship  or  share  the  property  in  which  has  been 
transmitted,  and,  where  there  is  more  than  one  such  person,  shall  enter 
the  names  of  aU  those  persons,  but  those  persons,  however  numerous,  shall, 
for  the  purpose  of  the  provision  of  this  Act  with  respect  to  the  number 
of  persons  entitled  to  be  registered  as  owners,  be  considered  as  one  person. 

Order  for  sale  on  transmission  to  unqualified  person. 

28.  1.  Where  the  property  in  a  registered  ship  or  share  therein  is  transmitted 

on  marriage,  death,  bankruptcy,  or  otherwise  to  a  person  not  qualified 
to  own  a  British  ship,  then — 

if  the  ship  is  registered  in  England  or  Ireland,  the  High  Court;  or 

if  the  ship  is  registered  in  Scotland,  the  Court  of  Session;  or 

if  the  ship  is  registered  in  any  British  possession,  the  court  having  the 

principal  civil  jurisdiction  in  that  possession;  or 
if  the  ship  is  registered  in  a  port  of  registry  established  by  Order  in  Council 
under  this  Act,  the  British  court  having  the  principal  civil  jurisdiction 
there ; 
may  on  application  by  or  on  behalf  of  the  unqualified  person,  order  a  sale 
of  the  property  so  transmitted,  and  direct  that  the  proceeds  of  the  sale, 
after  deducting  the  expenses  thereof,  be  paid  to  the  person  entitled  under 
such  transmission  or  otherwise  as  the  court  direct. 

2.  The  court  may  require  any  evidence  in  support  of  the  application  they 
think  requisite,  and  may  make  the  order  on  any  terms  and  conditions  they 
think  just,  or  may  refuse  to  make  the  order,  and  generally  may  act  in  the 
case  as  the  justice  of  the  case  requires. 

3.  Every  such  application  for  sale  must  be  made  within  four  weeks  after  the 
occurrence  of  the  event  on  which  the  transmission  has  taken  place,  or  within 
such  further  time  (not  exceeding  in  the  whole  one  year  from  the  date  of  the 
occurrence)  as  the  court  allow. 

4.  If  such  an  application  is  not  made  within  the  time  aforesaid,  or  if  the  court 
refuse  an  order  for  sale,  the  ship  or  share  transmitted  shall  thereupon  be 
subject  to  forfeiture  under  this  Act. 

Transfer  of  sUp  or  sale  by  order  of  court. 

29.  Where  any  court,  whether  under  the  preceding  sections  of  this  Act  or 
otherwise,  order  the  sale  of  any  ship  or  share  therein,  the  order  of  the  court  shall 
contain  a  declaration  vesting  in  some  person  named  by  the  court  the  right  to  transfer 
that  ship  or  share,  and  that  person  shall  thereupon  be  entitled  to  transfer  the  ship 
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or  share  in  the  same  manner  and  to  the  same  extent  as  if  he  were  the  registered 
owner  thereof;  and  every  registrar  shall  ohey  the  requisition  of  the  person  so  named 
in  respect  of  any  such  transfer  to  the  same  extent  as  if  such  person  were  the  registered 
owner. 

Power  of  court  to  prohibit  transfer. 

30.    Each  of  the  following  courts,  namely: — 

a)  In  England  or  Ireland  the  High  Court; 

b)  In  Scotland  the  Court  of  Session; 

c)  In  any  British  possession  the  court  having  the  principal  civil  jurisdiction 
in  that  possession;  and 

d)  In  the  case  of  a  port  of  registry  established  by  Order  in  Council  under  this 
Act,  the  British  court  having  the  principal  civil  jurisdiction  there, 

may,  if  the  court  think  fit  (without  prejudice  to  the  exercise  of  any  other  power 
of  the  court),  on  the  application  of  any  interested  person  make  an  order  prohibiting 
for  a  time  specified  any  dealing  with  a  ship  or  any  share  therein,  and  the  court 
may  make  the  order  on  any  terms  or  conditions  they  think  just,  or  may  refuse  to 
make  the  order,  or  may  discharge  the  order  when  made,  with  or  without  costs, 
and  generally  may  act  in  the  case  as  the  justice  of  the  case  requires;  and  every 
registrar,  without  being  made  a  party  to  the  proceeding,  shall  on  being  served 
with  the  order  or  an  official  copy  thereof  obey  the  same. 

Mortgages. 

Mortgage  of  ship  or  share. 

31.  1.  A  registered  ship  or  a  share  therein  may  be  made  a  security  for  a  loan  or 
other  valuable  consideration,  and  the  instrument  creating  the  security  (in 
this  Act  called  a  mortgage)  shall  be  in  the  form  marked  B  in  the  first  part 
of  the  First  Schedule  to  this  Act,  or  as  near  thereto  as  circumstances  permit, 
and  on  the  production  of  such  instrument  the  registrar  of  the  ship's  port 
of  registry  shall  record  it  in  the  register  book. 
2.  Mortgages  shall  be  recorded  by  the  registrar  in  the  order  in  time  in  which 
they  are  produced  to  him  for  that  purpose,  and  the  registrar  shall  by  memo- 
randum under  his  hand  notify  on  each  mortgage  that  it  has  been  recorded 
by  him,  stating  the  day  and  hour  of  that  record. 

Entry  of  discharge  of  mortgage. 

32.  Where  a  registered  mortgage  is  discharged,  the  registrar  shall,  on  the 
production  of  the  mortgage  deed,  with  a  receipt  for  the  mortgage  money  endorsed 
thereon,  duly  signed  and  attested,  make  an  entry  in  the  register  book  to  the  effect 
that  the  mortgage  has  been  discharged,  and  on  that  entry  being  made  the  estate 
(if  any)  which  passed  to  the  mortgagee  shall  vest  in  the  person  in  whom  (having 
regard  to  intervening  acts  and  circumstances,  if  any),  it  would  have  vested  if  the 
mortgage  had  not  been  made. 

Priority  of  mortgages. 

33.  If  there  are  more  mortgages  than  one  registered  in  respect  of  the  same 
ship  or  share,  the  mortgagees  shall,  notwithstanding  any  express,  implied,  or  con- 
structive notice,  be  entitled  in  priority,  one  over  the  other,  according  to  the  date 
at  which  each  mortgage  is  recorded  in  the  register  book,  and  not  according  to  the 
date  of  each  mortgage  itself. 

Mortgagee  not  treated  as  owner. 

34.  Except  as  far  as  may  be  necessary  for  making  a  mortgaged  ship  or  share 
available  as  a  security  for  the  mortgage  debt,  the  mortgagee  shall  not  by  reason 
of  the  mortgage  be  deemed  the  owner  of  the  ship  or  share,  nor  shall  the  mortgagor 
be  deemed  to  have  ceased  to  be  owner  thereof. 

Mortgagee  to  have  power  of  sale. 

35.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose  of 
the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give  effectual  receipts 
for  the  purchase  money;  but  where  there  are  more  persons  than  one  registered 
as  mortgagees  of  the  same  ship  or  share,  a  subsequent  mortgagee  shall  not,  except 
under  the  order  of  a  court  of  competent  jurisdiction,  sell  the  ship  or  share,  without 
the  concurrence  of  every  prior  mortgagee. 
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Mortgage  not  affected  by  bankruptcy. 

36.  A  registered  mortgage  of  a  ship  or  share  shall  not  be  affected  by  any 
act  of  bankruptcy  committed  by  the  mortgagor  after  the  date  of  the  record  of  the 
mortgage,  notwithstanding  that  the  mortgagor  at  the  commencement  of  his  bank- 
ruptcy had  the  ship  or  share  in  his  possession,  order,  or  disposition,  or  was  reputed 
owner  thereof,  and  the  mortgage  shall  be  preferred  to  any  right,  claim,  or  interest 
therein  of  the  other  creditors  of  the  bankrupt  or  any  trustee  or  assignee  on  their 
behalf. 

Transfer  of  mortgages. 

37.  A  registered  mortgage  of  a  ship  or  share  may  be  transferred  to  any  person, 
and  the  instrument  effecting  the  transfer  shall  be  in  the  form  marked  C  in  the 
first  part  of  the  JPirst  Schedule  to  this  Act,  or  as  near  thereto  as  circumstances 
permit,  and  on  the  production  of  such  instrument  the  registrar  shall  record  it  by 
entering  in  the  register  book  the  name  of  the  transferee  as  mortgagee  of  the  ship 
or  share,  and  shall  by  memorandum  under  his  hand  notify  on  the  instrument  of 
transfer  that  it  has  been  recorded  by  him,  stating  the  day  and  hour  of  the  record. 

Transmission  of  interest  In  mortgage  by  deatli,  bankruptcy,  marriage,  &c. 

38.  1 .  Where  the  interest  of  a  mortgagee  in  a  ship  or  share  is  transmitted  on  marriage , 
death,  or  bankruptcy,  or  by  any  lawful  means,  other  than  by  a  transfer 
under  this  Act,  the  transmission  shall  be  authenticated  by  a  declaration 
of  the  person  to  whom  the  interest  is  transmitted,  containing  a  statement 
of  the  manner  in  which  and  the  person  to  whom  the  property  has  been 
transmitted,  and  shall  be  accompanied  by  the  like  evidence  as  is  by  this 
Act  required  in  case  of  a  corresponding  transmission  of  the  ownership  of 
a  ship  or  share. 
2.  The  registrar  on  the  receipt  of  the  declaration,  and  the  production  of  the 
evidence  aforesaid,  shall  enter  the  name  of  the  person  entitled  under  the 
transmission  in  the  register  book  as  mortgagee  of  the  ship  or  share. 

Certificates  of  Mortgage  and  Sale. 
Powers  of  mortgage  and  sale  may  be  conferred  by  certificate. 

39.  A  registered  owner,  if  desirous  of  disposing  by  way  of  mortgage  or  sale 
of  the  ship  or  share  in  respect  of  which  he  is  registered  at  any  place  out  of  the  country 
in  which  the  port  of  registry  of  the  ship  is  situate,  may  apply  to  the  registrar,  and 
the  registrar  shall  thereupon  enable  him  to  do  so  by  granting  a  certificate  of  mortgage 
or  a  certificate  of  sale. 

Requisites  for  certificates  of  mortgage  and  sale. 

40.  Before  a  certificate  of  mortgage  or  sale  is  granted,  the  applicant  shall 
state  to  the  registrar,  and  the  registrar  shall  enter  in  the  register  book,  the  following 
particulars  (that  is  to  say): 

1.  The  name  of  the  person  by  whom  the  power  mentioned  in  the  certificate 
is  to  be  exercised,  and  in  the  case  of  a  mortgage  the  maximum  amount 
of  charge  to  be  created,  if  it  is  intended  to  fix  any  such  maximum,  and 
in  the  case  of  a  sale  the  minimum  price  at  which  a  sale  is  to  be  made,  if 
it  is  intended  to  fix  any  such  minimum. 

2.  The  place  where  the  power  is  to  be  exercised,  or  if  no  place  is  specified, 
a  declaration  that  it  may  be  exercised  anywhere,  subject  to  the  provisions 
of  this  Act. 

3.  The  limit  of  time  within  which  the  power  may  be  exercised. 

Restrictions  on  certificates  of  mortgage  and  sale. 

41.  A  certificate  of  mortgage  or  sale  shall  not  be  granted  so  as  to  authorise 
any  mortgage  or  sale  to  be  made — 

if  the  port  of  registry  of  the  ship  is  situate  in  the  United  Kingdom,  at  any 

place  within  the  United  Kingdom;  or 
if  the  port  of  registry  is  situate  within  a  British  possession,  at  any  place  within 

the  same  British  possession;  or 
if  the  port  of  registry  is  established  by  Order  in  Council  under  this  Act,  at 

that  port,  or  within  such  adjoining  area  as  is  specified  in  the  order;  or 
by  any  person  not  named  in  the  certificate. 
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Contents  of  certilicates  of  mortgage  and  sale. 

42.  A  certificate  of  mortgage  and  a  certificate  of  sale  shall  contain  a  statement 
of  the  several  particulars  by  this  Act  directed  to  be  entered  in  the  register  book 
on  the  appUcation  for  the  certificate,  and  in  addition  thereto  an  enumeration  of 
any  registered  mortgages  or  certificates  of  mortgage  or  sale  affecting  the  ship  or 
share  in  respect  of  which  the  certificate  is  given. 

Bules  as  to  certificates  of  mortgage. 

43.  The  following  rules  shall  be  observed  as  to  certificates  of  mortgage: — 

1.  The  power  shall  be  exercised  in  conformity  with  the  directions  contained 
in  the  certificate. 

2.  Every  mortgage  made  thereunder  shall  be  registered  by  the  endorsement 
of  a  record  thereof  on  the  certificate  by  a  registrar  or  British  consular  officer. 

3.  A  mortgage  made  in  good  faith  thereunder  shall  not  be  impeached  by  reason 
of  the  person  by  whom  the  power  was  given  dying  before  the  making  of 
the  mortgage. 

4.  Whenever  the  certificate  contains  a  specification  of  the  place  at  which, 
and  a  limit  of  time  not  exceeding  twelve  months  within  which,  the  power 
is  to  be  exercised,  a  mortgage  made  in  good  faith  to  a  mortgagee  without 
notice  shall  not  be  impeached  by  reason  of  the  bankruptcy  of  the  person 
by  whom  the  power  was  given. 

5.  Every  mortgage  which  is  so  registered  as  aforesaid  on  the  certificate  shall 
have  priority  over  all  mortgages  of  the  same  ship  or  share  created  subse- 
quently to  the  date  of  the  entry  of  the  certificate  in  the  register  book;  and, 
if  there  are  more  mortgages  than  one  so  registered,  the  respective  mortgagees 
claiming  thereunder  shall,  notwithstanding  any  express,  implied,  or  con- 
structive notice,  be  entitled  one  before  the  other  according  to  the  date 
at  which  each  mortgage  is  registered  on  the  certificate,  and  not  according 
to  the  date  of  the  mortgage. 

6.  Subject  to  the  foregoing  rules,  every  mortgagee  whose  mortgage  is  registered 
on  the  certificate  shall  have  the  same  rights  and  powers  and  be  subject 
to  the  same  liabilities  as  he  would  have  had  and  been  subject  to  if  his  mortgage 
had  been  registered  in  the  register  book  instead  of  on  the  certificate. 

7.  The  discharge  of  any  mortgage  so  registered  on  the  certificate  may  be  endorsed 
on  the  certificate  by  any  registrar  or  British  consular  officer,  on  the  pro- 
duction of  such  evidence  as  is  by  this  Act  required  to  be  produced  to  the 
registrar  on  the  entry  of  the  discharge  of  a  mortgage  in  the  register  book; 
and  on  that  endorsement  being  made,  the  interest,  if  any,  which  passed 
to  the  mortgagee  shall  vest  in  the  same  person  or  persons  in  whom  it  would 
(having  regard  to  intervening  acts  and  circumstances,  if  any,)  have  vested, 
if  the  mortgage  had  not  been  made. 

8.  On  the  delivery  of  any  certificate  of  mortgage  to  the  registrar  by  whom 
it  was  granted  he  shall,  after  recording  in  the  register  book,  in  such  manner 
as  to  preserve  its  priority,  any  unsatisfied  mortgage  registered  thereon, 
cancel  the  certificate,  and  enter  the  fact  of  the  cancellation  in  the  register 
book;  and  every  certificate  so  cancelled  shall  be  void  to  all  intents. 

Rules  as  to  certificates  of  sale. 

44.  The  following  rules  shall  be  observed  as  to  certificates  of  sale: — 

1.  A  certificate  of  sale  shall  not  be  granted  except  for  the  sale  of  an  entire 
ship. 

2.  The  power  shall  be  exercised  in  conformity  with  the  directions  contained 
in  the  certificate. 

3.  A  sale  made  in  good  faith  thereunder  to  a  purchaser  for  valuable  consi- 
deration shall  not  be  impeached  by  reason  of  the  person  by  whom  the  power 
was  given  dying  before  the  making  of  such  sale. 

4.  Whenever  the  certificate  contains  a  specification  of  the  place  at  which, 
and  a  Mmit  of  time  not  exceeding  twelve  months  within  which,  the  power 
is  to  be  exercised,  a  sale  made  in  good  faith  to  a  purchaser  for  valuable 
consideration  without  notice  shaU  not  be  impeached  by  reason  of  the  bank- 
ruptcy of  the  person  by  whom  the  power  was  given. 

5.  A  transfer  made  to  a  person  qualified  to  be  the  owner  of  a  British  ship 
shall  be  by  a  bill  of  sale  in  accordance  with  this  Act. 
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6.  If  the  ship  is  sold  to  a  person  qualified  to  be  the  owner  of  a  British  ship 
the  ship  shaU  be  registered  anew;  but  notice  of  all  mortgages  enumerated 
on  the  certificate  of  sale  shall  be  entered  in  the  register  book. 

7.  Before  registry  anew  there  shall  be  produced  to  the  registrar  required  to 
make  the  same  the  bill  of  sale  by  which  the  ship  is  transferred,  the  certifi- 
cate of  sale,  and  the  certificate  of  registry  of  such  ship.  , 

8.  The  last-mentioned  registrar  shall  retain  the  certificates  of  sale  and  registry, 
and  after  having  endorsed  on  both  of  those  instruments  an  entry  of  the 
fact  of  a  sale  having  taken  place,  shall  forward  them  to  the  registrar  of 
the  port  appearing  thereon  to  be  the  former  port  of  registry  of  the  ship, 
and  the  last-mentioned  registrar  shaU  thereupon  make  a  memorandum  of 
the  sale  in  his  register  book,  and  the  registry  of  the  ship  in  that  book  shall 
be  considered  as  closed,  except  as  far  as  relates  to  any  unsatisfied  mortgages 
or  existing  certificates  of  mortgage  entered  therein. 

9.  On  such  registry  anew  the  description  of  the  ship  contained  in  her  original 
certificate  of  registry  may  be  transferred  to  the  new  register  book,  without 
her  being  re-surveyed,  and  the  declaration  to  be  made  by  the  purchaser 
shall  be  the  same  as  would  be  required  to  be  made  by  an  ordinary  transferee. 

10.  If  the  ship  is  sold  to  a  person  not  qualified  to  be  the  owner  of  a  British 
ship,  the  bill  of  sale  by  which  the  ship  is  transferred,  the  certificate  of  sale, 
and  the  certificate  of  registry  shall  be  produced  to  a  registrar  or  British 
consular  officer,  and  that  registrar  or  officer  shall  retain  the  certificates 
of  sale  and  registry,  and,  having  endorsed  thereon  the  fact  of  that  ship  having 
been  sold  to  a  person  not  qualified  to  be  the  owner  of  a  British  ship,  shall 
forward  the  certificates  to  the  registrar  of  the  port  appearing  on  the  certifi- 
cate of  registry  to  be  the  port  of  registry  of  that  ship;  and  that  registrar 
shall  thereupon  make  a  memorandum  of  the  sale  in  his  register  book,  and 
the  registry  of  the  ship  in  that  book  shall  be  considered  as  closed,  except 
so  far  as  relates  to  any  unsatisfied  mortgages  or  existing  certificates  of 
mortgage  entered  therein. 

11.  If,  on  a  sale  being  made  to  a  person  not  qualified  to  be  the  owner  of  a  British 
ship,  default  is  made  in  the  production  of  such  certificates  as  are  mentioned 
in  the  last  rule,  that  person  shall  be  considered  by  British  law  as  having 
acquired  no  title  to  or  interest  in  the  ship;  and  further,  the  person  upon 
whose  application  the  certificate  of  sale  was  granted,  and  the  person  exer- 
cising the  power,  shall  each  be  liable  to  a  fine  not  exceeding  one  hundred 
pounds. 

12.  If  no  sale  is  made  in  conformity  with  the  certificate  of  sale,  that  certificate 
shall  be  deUvered  to  the  registrar  by  whom  the  same  was  granted;  and 
he  shall  thereupon  cancel  it  and  enter  the  fact  of  the  cancellation  in  the 
register  book;  and  every  certificate  so  cancelled  shall  be  void  for  aU  intents 
and  purposes. 

Power  of  Commissioners  ot  Customs  in  case  of  loss  ol  eertificatd  of  mortgage  or  sale. 

45.  On  proof  at  any  time  to  the  satisfaction  of  the  Commissioners  of  Customs 
that  a  certificate  of  mortgage  or  sale  is  lost  or  destroyed,  or  so  obliterated  as  to 
be  useless,  and  that  the  powers  thereby  given  have  never  been  exercised,  or  if  they 
have  been  exercised,  then  on  proof  of  the  several  matters  and  things  that  have 
been  done  thereunder,  the  registrar  may,  with  the  sanction  of  the  Commissioners, 
as  circumstances  require,  either  issue  a  new  certificate,  or  direct  such  entries  to 
be  made  in  the  register  books,  or  such  other  things  to  be  done,  as  might  have  been 
made  or  done  if  the  loss,  destruction,  or  obliteration  had  not  taken  place. 

Revocation  ot  certlflcates  of  mortgage  and  sale. 

46.  1.  The  registered  owner  of  any  ship  or  share  therein  in  respect  of  which  a 
certificate  of  mortgage  or  sale  has  been  granted,  specifying  the  places  where 
the  power  thereby  given  is  to  be  exercised,  may,  by  an  instrument  under 
his  hand,  authorise  the  registrar  by  whom  the  certificate  was  granted  to 
give  notice  to  the  registrar  or  British  consular  officer  at  every  such  place 
that  the  certificate  is  revoked. 
2.  Notice  shall  thereupon  be  given  accordingly  and  shall  be  recorded  by  the 
registrar  or  British  consular  officer  receiving  it,  and  after  it  is  recorded 
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the  certificate  shall  be  deemed  to  be  revoked  and  of  no  effect  so  far  as  respects 
any  mortgage  or  sale  to  be  thereafter  made  at  that  place. 

3.  The  notice  after  it  has  been  recorded  shall  be  exhibited  to  every  person 
applying  for  the  purpose  of  effecting  or  obtaining  a  mortgage  or  transfer 
under  the  certificate. 

4.  A  registrar  or  British  consular  officer  on  recording  any  such  notice  shall 
state  to  the  registrar  by  whom  the  certificate  was  granted  whether  any 
previous  exercise  of  the  power  to  which  such  certificate  refers  has  taken 
place. 

Name  of  Ship. 
Rules  as  to  name  of  ship. 

47.  1.  A  ship  shall  not  be  described  by  any  name  other  than  that  by  which  she 

is  for  the  time  being  registered. 

2.  A  change  shall  not  be  made  in  the  name  of  a  ship  without  the  previous 
written  permission  of  the  Board  of  Trade. 

3.  AppUcation  for  that  permission  shall  be  in  writing,  and  if  the  Board  are 
of  opinion  that  the  application  is  reasonable  they  may  entertain  it,  and 
thereupon  require  notice  thereof  to  be  published  in  such  form  and  manner 
as  they  think  fit. 

4.  On  permission  being  granted  to  change  the  name,  the  ship's  name  shall 
forthwith  be  altered  in  the  register  book,  in  the  ship's  certificate  of  registry, 
and  on  her  bows  and  stern. 

5.  If  it  is  shown  to  the  satisfaction  of  the  Board  of  Trade  that  the  name  of 
any  ship  has  been  changed  without  their  permission  they  shall  direct  that 
her  name  be  altered  into  that  which  she  bore  before  the  change,  and  the 
name  shall  be  altered  in  the  register  book,  in  the  ship's  certificate  of  registry, 
and  on  her  bows  and  stern  accordingly. 

6.  Where  a  ship  having  once  been  registered  has  ceased  to  be  so  registered 
no  person  unless  ignorant  of  the  previous  registry  (proof  whereof  shall 
lie  on  him)  shall  apply  to  register,  and  no  registrar  shall  knowingly  register, 
the  ship,  except  by  the  name  by  which  she  was  previously  registered,  unless 
with  the  previous  written  permission  of  the  Board  of  Trade. 

7.  Where  a  foreign  ship,  not  having  at  any  previous  time  been  registered 
as  a  British  ship,  becomes  a  British  ship,  no  person  shall  apply  to  register, 
and  no  registrar  shall  knowingly  register,  the  ship,  except  by  the  name 
which  she  bore  as  a  foreign  ship  immediately  before  becoming  a  British 
ship,  unless  with  the  previous  written  permission  of  the  Board  of  Trade. 

8.  If  any  person  acts,  or  suffers  any  person  under  his  control  to  act,  in  contra- 
vention of  this  section,  or  omits  to  do,  or  suffers  any  person  under  his  control 
to  omit  to  do,  anything  required  by  this  section,  he  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  one  hundred  pounds,  and  (except  in  the 
case  of  an  apphcation  being  made  under  the  section  with  respect  to  a  foreign 
ship  which  not  having  at  any  previous  time  been  registered  as  a  British 
ship  has  become  a  British  ship)  the  ship  may  be  detained  until  this  section 
is  compUed  with. 

Registry  of  Alterations,   Registry  anew,   and  Transfer   of  Registry. 
Registry  of  alterations. 

48.  1.  When  a  registered  ship  is  so  altered  as  not  to  correspond  with  the  parti- 

culars relating  to  her  tonnage  or  description  contained  in  the  register  book, 
then,  if  the  alteration  is  made  at  any  port  having  a  registrar,  that  registrar 
or,  if  it  is  made  elsewhere,  the  registrar  of  the  first  port  having  a  registrar 
at  which  the  ship  arrives  after  the  alteration,  shall,  on  apphcation  being 
made  to  him,  and  on  receipt  of  a  certificate  from  the  proper  surveyor  stating 
the  particulars  of  the  alteration,  either  cause  the  alteration  to  be  registered, 
or  direct  that  the  ship  be  registered  anew. 

2.  On  failure  to  register  anew  a  ship  or  to  register  an  alteration  of  a  ship  so 
altered  as  aforesaid,  that  ship  shall  be  deemed  not  duly  registered,  and  shall 
not  be  recognised  as  a  British  ship. 

(Subsection  2  has  been  repealed  by  Merchant  Shipping  Act  1906,  s.  85.) 
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Regulations  for  registry  of  alteration. 

49.  1.  For  the  purpose  of  the  registry  of  an  alteration  in  a  ship,  the  ship's  certifi- 

cate of  registry  shall  be  produced  to  the  registrar,  and  the  registrar  shall, 
in  his  discretion,  either  retain  the  certificate  of  registry  and  grant  a  new 
certificate  of  registry  containing  a  description  of  the  ship  as  altered,  or 
endorse  and  sign  on  the  existing  certificate  a  memorandum  of  the  alteration. 
2.  The  particulars  of  the  alteration  so  made,  and  the  fact  of  the  new  certificate 
having  been  granted,  or  endorsement  having  been  made,  shall  be  entered 
by  the  registrar  of  the  ship's  port  of  registry  in  his  register  book;  and  for 
that  purpose  the  registrar  to  whom  the  application  for  the  registry  of  the 
alteration  has  been  made  (if  he  is  not  the  registrar  of  the  ship's  port. of 
registry),  shall  forthwith  report  to  the  last-mentioned  registrar  the  parti- 
culars and  facts  as  aforesaid,  accompanied,  where  a  new  certificate  of  registry 
has  been  granted,  by  the  old  certificate  of  registry. 

Provisional  certificate  and  endorsement  wliere  sliip  is  to  be  registered  anew. 

50.  1.  Where  any  registrar,  not  being  the  registrar  of  the  ship's  port  of  registry, 

on  an  application  as  to  an  alteration  in  a  ship  directs  the  ship  to  be  registered 
anew,  he  shall  either  grant  a  provisional  certificate,  describing  the  ship 
as  altered,  or  provisionally  endorse  the  particulars  of  the  alteration  on 
the  existing  certificate. 

2.  Every  such  provisional  certificate,  or  certificate  provisionally  endorsed, 
shall,  within  ten  days  after  the  first  subsequent  arrival  of  the  ship  at  her 
port  of  discharge  in  the  United  Kingdom,  if  she  is  registered  in  the  United 
Kingdom,  or,  if  she  is  registered  in  a  British  possession,  at  her  port  of  dis- 
charge in  that  British  possession,  or,  if  she  is  registered  at  a  port  of  registry 
established  by  Order  in  Council  under  this  Act,  at  that  port,  be  delivered 
up  to  the  registrar  thereof,  and  that  registrar  shall  cause  the  ship  to  be 
registered  anew. 

3.  The  registrar  granting  a  provisional  certificate  under  this  section,  or  provi- 
sionally endorsing  a  certificate,  shall  add  to  the  certificate  or  endorsement 
a  statement  that  the  same  is  made  provisionally,  and  shall  send  a  report 
of  the  particulars  of  the  case  to  the  registrar  of  the  ship's  port  of  registry, 
containing  a  similar  statement  as  the  certificate  or  endorsement. 

Registry  anew  on  cliange  of  ownersliip. 

51.  Where  the  ownership  of  any  ship  is  changed,  the  registrar  of  the  port, 
at  which  the  ship  is  registered  may,  on  the  application  of  the  owners  of  the  ship, 
register  the  ship  anew,  although  registration  anew  is  not  required  under  this  Act. 

Procedure  for  registry  anew. 

52.  1.  Where  a  ship  is  to  be  registered  anew,  the  registrar  shaU  proceed  as  in  the 

case  of  first  registry,  and  on  the  delivery  up  to  him  of  the  existing  certificate 
of  registry,  and  on  the  other  requisites  to  registry,  or  in  the  case  of  a  change 
of  ownership  such  of  them  as  he  thinks  material,  being  duly  complied  with, 
shall  make  such  registry  anew,  and  grant  a  certificate  thereof. 
2.  When  a  ship  is  registered  anew,  her  former  register  shall  be  considered 
as  closed,  except  so  far  as  relates  to  any  unsatisfied  mortgage  or  existing 
certificates  of  sale  or  mortgage  entered  thereon,  but  the  names  of  aU  persons 
appearing  on  the  former  register  to  be  interested  in  the  ship  as  owners 
or  mortgagees  shall  be  entered  on  the  new  register,  and  the  registry  anew 
shall  not  in  any  way  affect  the  rights  of  any  of  those  persons. 

Transfer  of  registry. 

53.  1.  The  registry  of  any  ship  may  be  transferred  from  one  port  to  another  on 

the  appUoation  to  the  registrar  of  the  existing  port  of  registry  of  the  ship 
made  by  declaration  in  writing  of  all  persons  appearing  on  the  register 
to  be  interested  therein  as  owners  or  mortgagees,  but  that  transfer  shall 
not  in  any  way  affect  the  rights  of  those  persons  or  any  of  them,  and  those 
rights  shall  in  all  respects  continue  in  the  same  manner  as  if  no  such  transfer 
had  been  effected. 
2.  On  any  such  application  the  registrar  shall  transmit  notice  thereof  to  the 
registrar  of  the  intended  port  of  registry  with  a  copy  of  all  particulars  relating 
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to  the  ship,  and  the  names  of  aH  persons  appearing  on  the  register  to  be 
interested  therein  as  owners  or  mortgagees. 

3.  The  ship's  certificate  of  registry  shall  be  delivered  up  to  the  registrar  either 
of  the  existing  or  intended  port  of  registry,  and,  if  delivered  up  to  the  former, 
shall  be  transmitted  to  the  registrar  of  the  intended  port  of  registry. 

4.  On  the  receipt  of  the  above  documents  the  registrar  of  the  intended  port 
of  registry  shall  enter  in  his  register  book  all  the  particulars  and  names 
so  transmitted  as  aforesaid,  and  grant  a  fresh  certificate  of  registry,  and 
thenceforth  such  ship  shall  be  considered  as  registered  at  the  new  port 
of  registry,  and  the  name  of  the  ship's  new  port  of  registry  shall  be  sub- 
stituted for  the  name  of  her  former  port  of  registry  on  the  ship's  stern. 

Restrictions  on  re-reglstratlon  of  abandoned  ships. 

54,  Where  a  ship  has  ceased  to  be  registered  as  a  British  ship  by  reason  of 
having  been  wrecked  or  abandoned,  or  for  any  reason  other  than  capture  by  the 
enemy  or  transfer  to  a  person  not  qualified  to  own  a  British  ship,  the  ship  shall 
not  be  re-registered  until  she  has,  at  the  expense  of  the  applicant  for  registra- 
tion, been  surveyed  by  a  surveyor  of  ships  and  certified  by  him  to  be  seaworthy. 

Incapacitated  Persons. 

Provision  for  cases  of  infancy  or  other  Incapacity. 

55.  1.  Where  by  reason  of  infancy,  lunacy,  or  any  other  cause  any  person  interested 
in  any  ship,  or  any  share  therein,  is  incapable  of  making  any  declaration 
or  doing  anything  required  or  permitted  by  this  Act  to  be  made  or  done 
in  connection  with  the  registry  of  the  ship  or  share,  the  guardian  or  com- 
mittee, if  any,  of  that  person,  or,  if  there  is  none,  any  person  appointed 
on  application  made  on  behalf  of  the  incapable  person,  or  .of  any  other 
person  interested,  by  any  court  or  judge  having  jurisdiction  in  respect 
of  the  property  of  incapable  persons,  may  make  such  declaration  as  nearly 
corresponding  thereto  as  circumstances  permit,  and  do  such  act  or  thing 
in  the  name  and  on  behaK  of  the  incapable  person;  and  all  acts  done  by 
the  substitute  shall  be  as  effectual  as  if  done  by  the  person  for  whom  he 
is  substituted. 
2.  The  Trustee  Act,  1850,  and  the  Acts  amending  the  same,  shall,  so  far  as 
regards  the  court  exercising  jurisdiction  in  lunacy  in  Ireland,  apply  to 
shares  in  ships  registered  under  this  Act  as  if  they  were  stock  as  defined 
by  that  Act. 

Trusts  and  Equitable  Rights. 

Notice  of  trusts  not  received. 

56.  No  notice  of  any  trust,  express,  implied,  or  constructive,  shall  be  entered 
in  the  register  book  or  be  receivable  by  the  registrar,  and,  subject  to  any  rights 
and  powers  appearing  by  the  register  book  to  be  vested  in  any  other  person,  the 
registered  owner  of  a  ship  or  of  a  share  therein  shall  have  power  absolutely  to  dispose 
in  manner  in  this  Act  provided  of  the  ship  or  share,  and  to  give  effectual  receipts 
for  any  money  paid  or  advanced  by  way  of  consideration. 

Equities  not  excluded  by  Act. 

57.  The  expression  "beneficial  interest,"  where  used  in  this  Part  of  this  Act, 
includes  interests  arising  under  contract  and  other  equitable  interests;  and  the 
intention  of  this  Act  is,  that  without  prejudice  to  the  provisions  of  this  Act  for 
preventing  notice  of  trusts  from  being  entered  in  the  register  book  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  this  Act  on  registered  owners  and  mortgagees,  and  without 
prejudice  to  the  provisions  of  this  Act  relating  to  the  exclusion  of  unqualified  persons 
from  the  ownership  of  British  ships,  interests  arising  under  contract  or  other  equitable 
interests  may  be  enforced  by  or  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interest  therein  in  the  same  manner  as  in  respect  of  any  other  personal 
property. 

Liability  of  Beneficial  Owner. 

Liability  of  owners. 

58.  Where  any  person  is  beneficially  interested,  otherwise  than  by  way  of 
mortgage,  in  any  sMp  or  share  in  a  ship  registered  in  the  name  of  some  other  person 
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as  owner,  the  person  so  interested  shall,  as  well  as  the  registered  owner,  be  subject 
to  all  pecuniary  penalties  imposed  by  this  or  any  other  Act  on  the  owners  of  ships 
or  shares  therein,  so  nevertheless  that  proceedings  may  be  taken  for  the  enforce- 
ment of  any  such  penalties  against  both  or  either  of  the  aforesaid  parties,  with 
or  without  joining  the  other  of  them. 

Managing  Owner. 

Ship's  managing  owner  or  manager  to  be  registered. 

59.    1.  The  name  and  address  of  the  managing  owner  for  the  time  being  of  every 

ship  registered  at  a  port  in  the  United  ICingdom  shall  be  registered  at  the 

custom  house  of  that  port. 

2.  Where  there  is  not  a  managing  owner  there  shall  be  so  registered  the  name 
of  the  ship's  husband  or  other  person  to  whom  the  management  of  the 
ship  is  entrusted  by  or  on  behaM  of  the  owner;  and  any  person  whose  name 
is  so  registered  shall,  for  the  purposes  of  this  Act,  be  under  the  same  obli- 
gations, and  subject  to  the  same  Uabilities,  as  if  he  were  the  managing 
owner. 

3.  If  default  is  made  in  complying  with  this  section  the  owner  shall  be  liable, 
or  if  there  are  more  owners  than  one  each  owner  shall  be  liable  ia  proportion 
to  his  interest  in  the  ship,  to  a  fine  not  exceeding  in  the  whole  one  hundred 
pounds  each  time  the  ship  leaves  any  port  in  the  United  Kingdom. 

Declarations,  Inspection  of  Register,  and  Fees. 

Power  of  registrar  to  dispense  witli  declarations  and  otiier  evidence. 

60.  When,  under  this  Part  of  this  Act,  any  person  is  required  to  make  a  decla- 
ration on  behalf  of  himself  or  of  any  corporation,  or  any  evidence  is  required  to 
be  produced  to  the  registrar,  and  it  is  shown  to  the  satisfaction  of  the  registrar 
that  from  any  reasonable  cause  that  person  is  unable  to  make  the  declaration,  or 
that  the  evidence  cannot  be  produced,  the  registrar  may,  with  the  approval  of  the 
Commissioners  of  Customs,  and  on  the  production  of  such  other  evidence,  and 
subject  to  such  terms  as  they  may  think  fit,  dispense  with  the  declaration  or  evi- 
dence. 

Mode  ol  making  declarations. 

61.  1.  Declarations  required  by  this  Part  of  this  Act  shall  be  made  before  a  registrar 
of  British  ships,  or  a  justice  of  the  peace,  or  a  commissioner  for  oaths,  or 
a  British  consular  officer. 
2.  Declarations  required  by  this  Part  of  this  Act  may  be  made  on  behalf  of 
a  corporation  by  the  secretary  or  any  other  officer  of  the  corporation  autho- 
rised by  them  for  the  purpose. 

Application  of  fees. 

62.  All  fees  authorised  to  be  taken  under  this  Part  of  this  Act,  shall,  except 
where  otherwise  in  this  Act  provided,  if  taken  in  any  part  of  the  United  Kingdom, 
be  applied  in  payment  of  the  general  expenses  of  carrying  into  effect  this  Part 
of  this  Act,  or  otherwise  as  the  Treasury  may  direct;  if  taken  in  a  British  possession, 
be  disposed  of  in  such  way  as  the  Executive  Government  of  the  possession  direct; 
and  if  taken  at  any  port  of  registry  established  by  Order  in  Council  under  this 
Act,  be  disposed  of  as  Her  Majesty  in  Council  directs. 

Returns,  Evidence,  and  Forms. 

Returns  to  be  made  by  registrars. 

63.  1.  Every  registrar  in  the  United  Kingdom  shall  at  the  expiration  of  every 
month,  and  every  other  registrar  at  such  times  as  may  be  fixed  by  the 
Registrar-General  of  Shipping  and  Seamen,  transmit  to  him  a  fuU  return, 
in  such  form  as  the  said  Registrar-General  may  direct,  of  all  registries, 
transfers,  transmissions,  mortgages,  and  other  dealings  with  ships  which 
have  been  registered  by  or  communicated  to  him  in  his  character  of  registrar, 
and  of  the  names  of  the  persons  concerned  in  the  same,  and  of  such  other 
particulars  as  may  be  directed  by  the  said  Registrar-Gteneral. 
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2.  Every  registrar  at  a  port  in  the  United  Kingdom  shall  on  or  before  the 
first  day  of  February  and  the  first  day  of  August  in  every  year  transmit 
to  the  Registrar-General  of  Shipping  and  Seamen  a  list  of  all  ships  registered 
at  that  port,'  and  also  of  all  ships  whose  registers  have  been  transferred 
or  cancelled  at  that  port  since  the  last  preceding  return. 

Evidence  ot  register  book,  certificate  of  registry,  and  otlier  documents. 

64.  1.  A  person,  on  payment  of  a  fee  not  exceeding  one  shilling,  to  be  fixed  by 

the  Commissioners  of  Customs,  may  on  application  to  the  registrar  at  a 
reasonable  time  during  the  hours  of  his  official  attendance,  inspect  any 
register  book. 

2.  The  following  documents  shall  be  admissible  in  evidence  in  manner  provided 
by  this  Act,  namely: — 

a)  Any  register  book  under  this  Part  of  this  Act  on  its  production  from 
the  custody  of  the  registrar  or  other  person  having  the  lawful  custody 
thereof; 

b)  A  certificate  of  registry  under  this  Act  purporting  to  be  signed  by  the 
registrar  or  other  proper  officer; 

c)  An  endorsement  on  a  certificate  of  registry  purporting  to  be  signed 
by  the  registrar  or  other  proper  officer; 

d)  Every  declaration  made  in  pursuance  of  this  Part  of  this  Act  in  respect 
of  a  British  ship. 

3.  A  copy  or  transcript  of  the  register  of  British  ships  kept  by  the  Registrar- 
General  of  Shipping  and  Seamen  under  the  direction  of  the  Board  of  Trade 
shall  be  admissible  in  evidence  in  manner  provided  by  this  Act,  and  have 
the  same  effect  to  aU  intents  as  the  original  register  of  which  it  is  a  copy 
or  transcript. 

Forms  of  documents,  and  instructions  as  to  registry. 

65.  1.  The  several  instruments  and  documents  specified  in  the  second  part  of 

the  First  Schedule  to  this  Act  shall  be  in  the  form  prescribed  by  the  Com- 
missioners of  Customs,  with  the  consent  of  the  Board  of  Trade,  or  as  near 
thereto  as  circumstances  permit;  and  the  Commissioners  of  Customs  may, 
with  the  consent  of  the  Board  of  Trade,  make  such  alterations  in  the  forms 
so  prescribed,  and  also  in  the  forms  set  out  in  the  first  part  of  the  said 
Schedule,  as  they  may  deem  requisite. 

2.  A  registrar  shall  not  be  required  without  the  special  direction  of  the  Com- 
missioners of  Customs  to  receive  and  enter  in  the  register  book  any  biH 
of  sale,  mortgage,  or  other  instrument  for  the  disposal  or  transfer  of  any 
ship  or  share,  or  any  interest  therein,  which  is  made  in  any  form  other 
than  that  for  the  time  being  required  under  this  Part  of  this  Act,  or  which 
contains  any  particulars  other  than  those  contained  in  such  form;  but 
the  said  Commissioners  shall,  before  altering  the  forms,  give  such  pubUc 
notice  thereof  as  may  be  necessary  in  order  to  prevent  inconvenience. 

3.  The  Commissioners  of  Customs  shall  cause  the  said  forms  to  be  suppUed 
to  all  registrars  under  this  Act  for  distribution  to  persons  requiring  to  use 
the  same,  either  free  of  charge,  or  at  such  moderate  prices  as  they  may 
direct. 

4.  The  Commissioners  of  Customs,  with  the  consent  of  the  Board  of  Trade, 
may  also,  for  carrying  into  effect  this  Part  of  this  Act,  give  such  instruc- 
tions to  their  officers  as  to  the  manner  of  making  entries  in  the  register 
book,  as  to  the  execution  and  attestation  of  powers  of  attorney,  as  to  any 
evidence  required  for  identifying  any  person,  as  to  the  referring  to  themselves 
of  any  question  involving  doubt  or  difficulty,  and  generally  as  to  any  act 
or  thing  to  be  done  in  pursuance  of  this  Part  of  this  Act,  as  they  think  fit. 

Forgery  and  false  Declarations. 

Forgery  of  documents. 

66.  If  any  person  forges,  or  fraudulently  alters,  or  assists  in  forging  or  fraudu- 
lently altering,  or  procures  to  be  forged  or  fraudulently  altered,  any  of  the  following 
documents,  namely,  any  register  book,  builder's  certificate,  surveyor's  certificate, 
certificate  of  registry,  declaration,  bill  of  sale,  instrument  of  mortgage,  or  certifi- 
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cate  of  mortgage  or  sale  under  this  Part  of  this  Act,  or  any  entry  or  endorsement 
required  by  this  Part  of  this  Act  to  be  made  in  or  on  any  of  those  documents,  that 
person  shall  in  respect  of  each  offence  be  guilty  of  felony. 

False  declarations. 

67.  1.  If  any  person  in  the  case  of  any  declaration  made  in  the  presence  of  or 

produced  to  a  registrar  under  this  part  of  this  Act,  or  in  any  document 
or  other  evidence  produced  to  such  registrar — 

a)  Wilfully  makes,  or  assists  in  making,  or  procures  to  be  made  any  false 
statement  concerning  the  title  to  or  ownership  of,  or  the  interest  existing 
in  any  ship,  or  any  share  in  a  ship;  or 

b)  Utters,  produces,  or  makes  use  of  any  declaration,  or  document  con- 
taining any  such  false  statement  knowing  the  same  to  be  false, 

he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanor. 
2.  If  any  person  wilfully  makes  a  false  declaration  touching  the  qualification 
of  himself  or  of  any  other  person  or  of  any  corporation  to  own  a  British 
ship  or  any  share  therein,  he  shall  for  each  offence  be  guilty  Of  a  misdemeanor, 
and  that  ship  or  share  shall  be  subject  to  forfeiture  under  this  Act,  to  the 
extent  of  the  interest  therein  of  the  declarant,  and  also,  unless  it  is  proved 
that  the  declaration  was  made  without  authority,  of  any  person  or  corpora- 
tion on  behalf  of  whom  the  declaration  is  made. 

National  Character  and  Flag. 

National  character  of  ship  to  be  declared  before  clearance. 

68,  1.  An  officer  of  customs  shall  not  grant  a  clearance  or  transire  for  any  ship 

until  the  master  of  such  ship  has  declared  to  that  officer  the  name  of  the 
nation  to  which  he  claims  that  she  belongs,  and  that  officer  shall  thereupon 
inscribe  that  name  on  the  clearance  or  transire. 
2.  If  a  ship  attempts  to  proceed  to  sea  without  such  clearance  or  transire, 
she  may  be  detained  until  the  declaration  is  made. 

Penalty  for  unduly  assuming  British  character. 

■69.  1.  If  a  person  uses  the  British  flag  and  assumes  the  British  national  character 
on  board  a  ship  owned  in  whole  or  in  part  by  any  persons  not  qualified 
to  own  a  British  ship,  for  the  purpose  of  making  the  ship  appear  to  be  a 
British  ship,  the  ship  shall  be  subject  to  forfeiture  under  this  Act,  unless 
the  assumption  has  been  made  for  the  purpose  of  escaping  capture  by  an 
enemy  or  by  a  foreign  ship  of  war  in  the  exercise  of  some  belligerent  right. 
2.  In  any  proceeding  for  enforcing  any  such  forfeiture  the  burden  of  proving 
a  title  to  use  the  British  flag  'and  assume  the  British  national  character 
shall  lie  upon  the  person  using  and  assuming  the  same. 

Penalty  for  concealment  of  British  or  assumption  of  foreign  character. 

70.  If  the  master  or  owner  of  a  British  ship  does  anything  or  permits  any- 
thing to  be  done,  or  carries  or  permits  to  be  carried  any  papers  or  documents,  with 
intent  to  conceal  the  British  character  of  the  ship  from  any  person  entitled  by 
British  law  to  inquire  into  the  same,  or  with  intent  to  assume  a  foreign  character, 
or  with  intent  to  deceive  any  person  so  entitled  as  aforesaid,  the  ship  shall  be  subject 
to  forfeiture  under  this  Act;  and  the  master,  if  he  commits  or  is  privy  to  the  com- 
mission of  the  offence,  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanor. 

Penalty  for  acquiring  ownership  if  unqualified. 

71.  If  an  unqualified  person  acquires  as  owner,  otherwise  than  by  such  trans- 
mission as  hereinbefore  provided  for,  any  interest,  either  legal  or  beneficial,  in  a 
«hip  using  a  British  flag  and  assuming  the  British  character,  that  interest  shall 
be  subject  to  forfeiture  under  this  Act. 

liabilities  of  ships  not  recognised  as  British. 

72.  Where  it  is  declared  by  this  Act  that  a  British  ship  shall  not  be  recognised 
as  a  British  ship,  that  ship  shall  not  be  entitled  to  any  benefits,  privileges,  advan- 
tages, or  protection  usually  enjoyed  by  British  ships,  nor  to  use  the  British  flag 
or  assume  the  British  national  character,  but  so  far  as  regards  the  payment  of  dues, 
the  liability  to  fines  and  forfeiture,  and  the  punishment  of  offences  committed 
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on  board  such  ship,  or  by  any  persons  belonging  to  her,  such  ship  shall  be  dealt 
with  in  the  same  manner  in  all  respects  as  if  she  were  a  recognised  British  ship. 

National  colours  for  ships,  and  penalty  on  carrying  Improper  colours. 

73.  1.  The  red  ensign  usually  worn  by  merchant  ships,  without  any  defacement 

or  modification  whatsoever,  is  hereby  declared  to  be  the  proper  national 
colours  for  all  ships  and  boats  belonging  to  any  British  subject,  except 
in  the  case  of  Her  Majesty's  ships  or  boats,  or  in  the  case  of  any  other  ship 
or  boat  for  the  time  being  allowed  to  wear  any  other  national  colours  in 
pursuance  of  a  warrant  from  Her  Majesty  or  from  the  Admiralty. 

2.  If  any  distinctive  national  colours,  except  such  red  ensign  or  except  the 
Union  Jack  with  a  white  border,  or  if  any  colours  usually  worn  by  Her 
Majesty's  ships  or  resembling  those  of  Her  Majesty,  or  if  the  pendant  usually 
carried  by  Her  Majesty's  ships  or  any  pendant  resembling  that  pendant, 
are  or  is  hoisted  on  board  any  ship  or  boat  belonging  to  any  British  subject 
without  warrant  from  Her  Majesty  or  from  the  Admiralty,  the  master 
of  the  ship  or  boat,  or  the  owner  thereof,  if  on  board  the  same,  and  every 
other  person  hoisting  the  colours  or  pendant,  shall  for  each  offence  incur 
a  fine  not  exceeding  five  hundred  pounds. 

3.  Any  commissioned  officer  on  full  pay  in  the  miHtary  or  naval  service  of 
Her  Majesty,  or  any  officer  of  customs  in  Her  Majesty's  dominions,  or  any 
British  consular  officer,  may  board  any  ship  or  boat  on  which  any  colours 
or  pendant  are  hoisted  contrary  to  this  Act,  and  seize  and  take  away  the 
colours  or  pendant,  and  the  colours  or  pendant  shall  be  forfeited  to  Her 
Majesty. 

4.  A  fine  under  this  section  may  be  recovered  with  costs  in  the  High  Court 
in  England  or  Ireland,  or  in  the  Court  of  Session  in  Scotland,  or  in  any 
Colonial  Court  of  Admiralty  or  Vice-Admiralty  Court  within  Her  Majesty's 
dominions. 

5.  Any  offence  mentioned  in  this  section  may  also  be  prosecuted,  and  the 
fine  for  it  recovered,  summarily,  provided  that: — 

a)  Where  any  such  offence  is  prosecuted  summarily,  the  court  imposing 
the  fine  shall  not  impose  a  higher  fine  than  one  hundred  pounds;  and 

b)  Nothing  in  this  section  shall  authorise  the  imposition  of  more  than  one 
fine  in  respect  of  the  same  offence. 

Penalty  on  ship  not  showing  colours. 

74.  1.  A  ship  belonging  to  a  British  subject  shall  hoist  the  proper  national  colours — 

a)  On  a  signal  being  made  to  her  by  one  of  Her  Majesty's  ships  (including 
any  vessel  under  the  command  of  an  officer  of  Her  Majesty's  navy  on 
full  pay);  and 

b)  On  enteriDg  or  leaving  any  foreign  port;  and 

c)  If  of  fifty  tons  gross  tonnage  or  upwards,  on  entering  or  leaving  any 
British  port. 

2.  If  default  is  made  on  board  any  such  ship  in  complying  with  this  section, 
the  mast«r  of  the  ship  shall  for  each  offence  be  hable  to  a  fine  not  exceeding 
one  hundred  pounds. 

3.  This  section  shall  not  apply  to  a  fishing  boat  duly  entered  in  the  fishing 
boat  register  and  lettered  and  numbered  as  required  by  the  Fourth  Part 
of  this  Act. 

Saving  lor  Admiralty. 

75.    The  provisions  of  this  Act  with  respect  to  colours  worn  by  merchant 
ships  shall  not  affect  any  other  power  of  the  Admiralty  in  relation  thereto. 

Forfeiture  of  Ship. 

Proceedings  on  forfeiture  of  ship. 

76.    1.  Where  any  ship  has  either  wholly  or  as  to  any  share  therein  become  subject 
to  forfeiture  under  this  Part  of  this  Act: 

a)  Any  commissioned  officer  on  fuU  pay  in  the  mihtary  or  naval  service 
of  Her  Majesty; 

b)  Any  officer  of  customs  in  Her  Majesty's  dominions;  or 
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c)  Any  British  consular  officer 

may  seize  and  detain  the  ship,  and  bring  her  for  adjudication  before  the 
High  C!ourt  in  England  or  Ireland,  or  before  the  Court  of  Session  in  Soot- 
land,  and  elsewhere  before  any  Colonial  Court  of  Admiralty  or  Vice-Ad- 
miralty Court  in  Her  Majesty's  dominions,  and  the  court  may  thereupon 
adjudge  the  ship  with  her  tackle,  apparel,  and  furniture  to  be  forfeited 
to  Her  Majesty,  and  make  such  order  in  the  case  as  to  the  court  seems 
just,  and  may  award  to  the  officer  bringing  in  the  ship  for  adjudication 
such  portion  of  the  proceeds  of  the  sale  of  the  ship,  or  any  share  therein, 
as  the  Court  think  fit. 
2.  Any  such  officer  as  in  this  section  mentioned  shall  not  be  responsible  either 
civilly  or  criminally  to  any  person  whomsoever  in  respect  of  any  such  seizure 
or  detention  as  aforesaid,  notwithstanding  that  the  ship  has  not  been  brought 
in  for  adjudication,  or  if  so  brought  in  is  declared  not  liable  to  forfeiture, 
if  it  is  shown  to  the  satisfaction  of  the  court  before  whom  any  trial  relating 
to  such  ship  or  such  seizure  or  detention  is  held  that  there  were  reasonable 
grounds  for  such  seizure  or  detention;  but  if  no  such  grounds  are  shown 
the  court  may  award  costs  and  damages  to  any  party  aggrieved,  and  make 
such  other  order  in  the  premises  as  the  Court  thinks  just. 

Measurement  of  Ship  and  Tonnage. 

77.  Rules  for  ascertaining  register  tonnage. 

78.  Allowance  for  engine  room  space  in  steamships. 

79.  Deductions  for  ascertaining  tonnage. 

80.  Provisions  as  to  deductions  in  case  of  certain  steamships. 

81.  Measurement  of  ships  with  double  bottoms  for  water  ballast. 

82.  Tonnage  once  ascertained  to  be  the  tonnage  of  ship. 

83.  Fees  for  measurement. 

84.  Tonnage  of  ships  of  foreign  countries  adopting  tonnage  regulations. 

85.  Space  occupied  by  deck  cargo  to  be  liable  to  dues. 

86.  Surveyors  and  regulations  for  measurement  of  ships. 

87.  Levy  of  tormage  rates  under  local  Acts  on  the  registered  tonnage. 

Ports  of  Registry  in  Place  under  Foreign  Jurisdiction  Act. 

Foreign  ports  of  registry.    53  &  54  Vict.  c.  37. 

88.  Where,  in  accordance  with  the  Foreign  Jurisdiction  Act,  1890,  Her  Majesty 
exercises  jurisdiction  within  any  port,  it  shall  be  lawful  for  Her  Majesty,  by  Order 
in  Council,  to  declare  that  port  a  port  of  registry,  and  by  the  same  or  any  subsequent 
Order  in  Council  to  declare  the  description  of  persons  who  are  to  be  registrars  of 
British  ships  at  that  port  of  registry,  and  to  make  regulations  with  respect  to  the 
registry  of  British  ships  thereat. 

Registry  in  Colonies. 
Powers  ot  Governors  in  colonies. 

89.  In  every  British  possession  the  governor  of  the  possession  shall  occupy 
the  place  of  the  Commissioners  of  Customs  with  regard  to  the  performance  of  any- 
thing relating  to  the  registry  of  a  ship  or  of  any  interest  in  a  ship  registered  in  that 
possession,  and  shall  have  power  to  approve  a  port  within  the  possession  for  the 
registry  of  ships. 

Terminable  'certificates  ot  registry  lor  small  ships  in  colonies. 

90.  1.  The  Governor  of  a  British  Possession  may,  with  the  approval  of  a  Secretary 
of  State,  make  regulations  providing  that,  on  an  application  for  the  registry 
under  this  Act  in  that  Possession  of  any  ship  which  does  not  exceed  sixty 
tons  burden,  the  registrar  may  grant,  in  Heu  of  a  certificate  of  registry 
as  required  by  this  Act,  a  certificate  of  registry  to  be  terminable  at  the 
end  of  six  months  or  any  longer  period  from  the  granting  thereof,  and  all 
certificates  of  registry  granted  under  any  such  regulations  shall  be  in 
such  form  and  have  effect  subject  to  such  conditions  as  the  regulations 
provide. 
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2.  Any  ship  to  which  a  certificate  is  granted  under  any  such  regulations  shall, 
while  that  certificate  is  in  force,  and  in  relation  to  aU  things  done  or  omitted 
during  that  period,  be  deemed  to  be  a  registered  British  ship. 

Application  of  Part  I. 

Application  o{  Part  I. 

91.  This  Part  of  this  Act  shaU  apply  to  the  whole  of  Her  Majesty's  dominions, 
and  to  all  places  where  Her  Majesty  has  jurisdiction. 

Part  II.  Masters  and  Seamen  —  Certificates  of  Competency  (Sections  92 — 104) 
—  Apprenticeship  to  the  Sea  Service  (Sections  105 — 109)  —  Licences  to  supply 
Seamen  (Sections  110 — 112). 

Engagement  of  Seamen. 

113.  Agreements  with  crew. 

114.  Form,  period,  and  conditions  of  agreements  with  crew. 

115.  Special  provisions  as  to  agreements  with  crew  of  foreign-going  ships. 

116.  Special  provisions  as  to  agreements  with  crew  of  home-trade  ships. 

117.  Changes  in  crew  of  foreign-going  ship  to  be  reported. 

118.  Certificate  as  to  agreements  with  crew  of  foreign-going  ships. 

119.  Certificate  as  to  agreements  with  crew  of  home-trade  ships. 

120.  Copy  of  agreement  to  be  made  accessible  to  crew. 

121.  Forgery,   &c.  of  agreements  with  crew. 

122.  Alterations  in  agreements  with  crew. 

123.  Seamen  not  to  be  bound  to  produce  agreement. 

124.  Engagement  of  seamen  in  colonial  and  foreign  ports. 

125.  Agreements  with  lascars.    Saving  for  4  Geo.  4  c.  80.  ss.  25,  26,   &c. 

126.  Rating  of  seamen. 

Discharge  of  Seamen. 

127.  Discharge  before  superintendent. 

128.  Certificate  of  discharge  and  return  of  certificate  to  officer  on  discharge. 

129.  Reports  of  seaman's  character. 

130.  False  or  forged  certificate  of  discharge  or  report  of  character. 

Payment  of  Wages. 

131.  Payment  of  wages  before  superintendent. 

132.  Master  to  deliver  account  of  wages. 

133.  Deductions  from  wages  of  seamen. 

134.  Time  of  payment  of  wages  for  foreign-going  ships. 

135.  Time  of  payment  of  wages  for  home-trade  ships. 

136.  Settlement  of  wages. 

137.  Decision  of  questions  by  superintendents. 

138.  Power  of  superintendent  to  require  production  of  ship's  papers. 

139.  Rule  as  to  payment  of  British  seamen  in  foreign  money. 

Advance  and  Allotment  of  Wages  (Sections  140 — 144)  —  Seamen's  Money 
Orders  and  Savings  Banks  (Sections  145 — 154). 

Rights  of  Seamen  in  respect  of  Wages. 

155.  Right  to  wages,  &c.  when  to  begin. 

156.  Right  to  recover  wages,  and  salvage  not  to  be  forfeited. 

157.  Wages  not  to  depend  on  freight. 

158.  Wages  on  termination  of  service  by  wreck  or  Ulness. 

159.  Wages  not  to  accrue  during  refusal  to  work  or  imprisonment. 

160.  Forfeiture  of  wages,  &c.  of  seaman  when  illness  caused  by  his  own  default. 

161.  Costs  of  procuring  punishment  may  be  deducted  from  wages. 

162.  Compensation  to  seamen  improperly  discharged. 

163.  Restriction  on  sale  of,  and  charge  upon,  wages. 

Mode  of  recovering  Wages  (Sections  164 — 167)  —  Power  of  court  to  rescind  con- 
tract between  owner  or  master  and  seaman  or  apprentice  (Section  168)  —  Property 
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of  deceased  Seamen  (Sections  169 — 181)  —  Beimbursement  of  Belief  to  Seamen's 
Families  (Sections  182 — 183)  —  Destitvie  Seamen  (Sections  184—185)  —  Leaving 
Seamen  Abroad  (Sections  186 — 189)  —  Distressed  Seamen  (Sections  190 — 194)  — 
Voluideering  into  the  Navy.  (Sections  195 — 197)  —  Provisions,  Health,  and  Accom- 
modation^ (Sections  198 — 210)  —  FacUities  for  making  complaint  (Section  211)  — 
Protection  of  Seamen  from  Imposition  (Sections  212 — 219)  —  Provisions  as  to  Dis- 
cipline (Sections  220 — 238)  —  Official  Logs  (Sections  239 — 243)  —  Local  Marine 
Boards  (Sections  244 — 245)  —  Mercantile  Marine  Offices  (Sections  246 — ^250)  — 
Begistration  of  and  Beturns  respecting  Seamen  (Sections  251 — 258). 

259.   Corporations,  &c.  may  grant  sites  for  sailors  homes. 

Application  of  Part  II  (Sections  260 — 266). 

Part  III.  Passenger  and  Emigrant  Ships  —  /.  Definitions  —  Definition 
of  Passenger  Steamer  and  Passenger  (Section  267)  —  Definition  of  Emigrant  Ship,  dsc. 
(Sections  268 — 270)  —  //.  Passenger  Steamers  —  Survey  of  Passenger  Steamers 
(Sections  271 — 284)  —  General  Equipment  of  Passenger  Steamers  (Sections  285 — 286) 

—  Keeping  Order  in  Passenger  Steamers  (Sections  287 — 288)  ■ —  ///.  Emigrant 
Ships  —  Survey  of  Emigrant  Ships  —  (Section  289)  —  Equipments  (Section  290) 

—  Number  of,  and  Accommodation  for.  Passengers  (Sections  291 — 294)  —  Provisions, 
Water,  and  Medical  Stores  (Sections  295 — 300)  —  Dangerous  Goods,  and  Carriage  of 
Cattle  (Sections  301—302)  —  Medical  Officer,  Staff,  and  Crew  (Sections  303—305) 

—  Medical  Inspection  (Sections  306 — 308)  —  Master's  Bond  (Sections  309 — 310) 

—  Passengers'  Lists  (Sections  311 — 313)  —  Certificate  for  Clearance  (Sections  3l4 
— 319)  —  Passengers'  Contracts  (Sections  320 — 323)  —  BeguJations  as  to  Steerage 
Passengers  (Sections  324 — 326)  —  Maintenance  of  steerage  passengers  after  arrival 
(Section  327)  —  Detention  and  Wrongful  Landing  of  Passengers  (Sections  328 — 330) 

—  Provisions  in  case  of  Wreck  (Sections  331 — 335)  —  Voyages  to  the  United  Kingdom 
(Sections  336 — 338)  —  Begistration  of  Births  and  Deaths  (Section  339)  —  Saving 
of  Bight  of  Action  (Section  340)  —  Passage  Brokers  (Sections  341 — 346)  —  Emigrant 
Bunners  (Sections  347 — 352)  —  Frauds  in  procuring  Emigration  (Sections  353 — 354) 

—  Emigration  Officers  (Section  355)  —  Legal  Proceedings  (Sections  356 — 358)  — 
Supplemental  (Sections  359 — 363)  —  Application  of  Part  III  as  regards  Emigrard 
Ships  (Sections  364—368). 

Part  ir.    Fishing  Boats  —  Application  of  Part  IV,  d:c.  (Sections  369—372) 

—  /.  Provisions  applying  to  all  Fishing  Boats  and  to  the  whole  Fishing  Service  — 
Fishing  Boats'  Begister  (Sections  373 — 375)  —  Discipline  (Sections  376 — 384)  — 
Provisions  as  to  Deaths,  Injuries,  Ill-treatment,  Punishments,  and  Casualties  in  Fishing 
Boats  (Sections  385 — 386)  —  Settlement  of  Disputes  (Section  387)  —  Provisions  for 
ascertaining  Profits  of  Fishing  Boats  (Section  388)  —  Agreements  for  Fishing  Vessels 
in  Scotland  (Section  389)  —  Fees  and  Control  of  Superintendents  (Sections  390 — 391) 

—  II.  Provisions  applying  to  all  Fishing  Boats  of  Twentyfive  Tons  Tonnage  and 
upwards  —  Apprenticeship  and  Agreements  with  Boys  (Sections  392 — 398)  — 
///.  Provisions  applying  to  Trawlers  —  Engagement  of  Seamen  (Sections  399 — 408) 

—  Payment  of  Wages  and  Discharge  of  Seamen  (Sections  409 — 412)  —  Certificates 
of  Skippers  and  Second  Hands  (Sections  413 — 416)  —  Conveyance  of  Fish  from 
Trawlers  (Section  417). 

Part  V.    Safety. 
Prevention  of  Collisions. 

Collision  regulations. 

418.  1.  Her  Majesty  may,  on  the  joint  recommendation  of  the  Admiralty  and 
the  Board  of  Trade,  by  Order  in  Council,  make  regulations  for  the  pre- 
vention of  collisions  at  sea,  and  may  thereby  regulate  the  lights  to  be 
carried  and  exhibited,  the  fog  signals  to  be  carried  and  used,  and  the 
steering  and  sailing  rules  to  be  observed,  by  ships,  and  those  regulations 
(in  this  Act  referred  to  as  the  collision  regulations),  shall  have  effect  as 
if  enacted  in  this  Act. 
2.  The  collision  regulations,  together  with  the  provisions  of  this  Part  of  this 
Act  relating  thereto,  or  otherwise  relating  to  coUisions,  shall  be  observed 
by  all  foreign  ships  within  British  jurisdiction,  and  in  any  case  arising 
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in  a  British  court  concerning  matters  arising  within  British  jurisdiction 
foreign  ships  shall,  so  far  as  respects  the  collision  regulations  and  the  said 
provisions  of  this  Act,  he  treated  as  if  they  were  British  ships. 

Observance  of  collision  regulations. 

419.    1.  All  owners  and  masters  of  ships  shall  obey  the  collision  regulations,  and 

shall  not  carry  or  exhibit  any  other  hghts,  or  use  any  other  fog  signals, 

than  such  as  are  required  by  those  regulations. 

2.  If  an  infringement  of  the  collision  regulations  is  caused  by  the  wilful  default 
of  the  master  or  owner  of  the  ship,  that  master  or  owner  shall,  in  respect 
of  each  offence,  be  guilty  of  a  misdemeanor. 

3.  If  any  damage  to  person  or  property  arises  from  the  non-observance  by 
any  ship  of  any  of  the  collision  regulations,  the  damage  shall  be  deemed 
to  have  been  occasioned  by  the  wilful  default  of  the  person  in  charge  of 
the  deck  of  the  ship  at  the  time,  unless  it  is  shown  to  the  satisfaction  of 
the  court  that  the  circumstances  of  the  case  made  a  departure  from  the 
regulation  necessary. 

4.  Where  in  a  case  of  collision  it  is  proved  to  the  court  before  whom  the  case 
is  tried,  that  any  of  the  collision  regulations  have  been  infringed,  the  ship 
by  which  the  regulation  has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the  circumstances 
of  the  case  made  departure  from  the  regulation  necessary. 

5.  The  Board  of  Trade  shall  furnish  a  copy  of  the  coUision  regulations  to 
any  master  or  owner  of  a  ship  who  applies  for  it. 

420.  Inspection  as  to  lights. 

421.  Saving  for  local  rules  of  navigation  in  harbours,  &c. 

Duty  of  vessel  to  assist  the  other  in  case  of  collision. 

422.  1.  In  every  case  of  collision  between  two  vessels,  it  shall  be  the  duty  of  the 

master  or  person  in  charge  of  each  vessel,  if  and  so  far  as  he  can  do  so 
without  danger  to  his  own  vessel  crew  and  passengers  (if  any): 

a)  To  render  to  the  other  vessel,  her  master,  crew  and  passengers  (if  any) 
such  assistance  as  may  be  practicable,  and  may  be  necessary  to  save 
them  from  any  danger  caused  by  the  collision,  and  to  stay  by  the  other 
vessel  until  he  has  ascertained  that  she  has  no  need  of  further  assistance ; 
and  also 

b)  To  give  to  the  master  or  person  in  charge  of  the  other  vessel  the  name 
of  his  own  vessel  and  of  the  port  to  which  she  belongs,  and  also  the 
names  of  the  ports  from  which  she  comes  and  to  which  she  is  bound. 

2.  If  the  master  or  person  in  charge  of  a  vessel  fails  to  comply  with  this  section, 
and  no  reasonable  cause  for  such  failure  is  shown,  the  coUision  shall,  in  the 
absence  of  proof  to  the  contrary,  be  deemed  to  have  been  caused  by  his 
wrongful  act  neglect  or  default. 

3.  If  the  master  or  person  in  charge  fails  without  reasonable  cause  to  comply 
with  this  section,  he  shall  be  guilty  of  a  misdemeanor,  and,  if  he  is  a  cer- 
tificated officer,  an  inquiry  into  his  conduct  may  be  held,  and  his  certifi- 
cate cancelled  or  suspended. 

Collisions  to  be  entered  in  official  log. 

423.  1.  In  every  case  of  collision,  in  which  it  is  practicable  so  to  do,  the  master 

of  every  ship  shall  immediately  after  the  occurrence  cause  a  statement 
thereof,  and  of  the  circumstances  under  which  the  same  occurred,  to  be 
entered  in  the  official  log  book  (if  any),  and  the  entry  shall  be  signed  by 
the  master,  and  also  by  the  mate  or  one  of  the  crew. 
2.  If  the  master  fails  to  comply  with  this  section,  he  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  twenty  pounds. 

Application  of  collision  regulations  to  foreign  ships. 

424.  Whenever  it  is  made  to  appear  to  Her  Majesty  in  Council  that  the  Govern- 
ment of'  any  foreign  country  is  wiUing  that  the  collision  regulations,  or  the  pro- 
visions of  this  Part  of  this  Act  relating  thereto  or  otherwise  relating  to  collisions, 
or  any  of  those  regulations  or  provisions  should  apply  to  the  ships  of  that  country 
when  beyond  the  limits  of  British  jurisdiction.  Her  Majesty  may,  by  Order  in  Council, 
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direct  that  those  regiilations  and  provisions  shall,  subject  to  any  limitation  of  time 
conditions  and  qualifications  contained  in  the  Order,  apply  to  the  ships  of  the 
said  foreign  country,  whether  within  British  jurisdiction  or  not,  and  that  such 
ships  shall  for  the  purpose  of  such  regulations  and  provisions  be  treated  as  if  they 
were  British  ships. 

Report  of  Accidents  and  Loss  of  Ship.  (Sections  425 — 426)  —  Life-saving 
Appliances  (Sections  427 — 431)  —  General  Equipment  (Sections  432—433)  —  Signals 
of  Distress  (Sections  434 — 435)  —  Draught  of  Water  and  Load-Line  (Sections  436—445). 

Dangerous  Goods. 

446.  Restrictions  on  carriage  of  dangerous  goods. 

447.  Penalty  for  misdescription  of  dangerous  goods. 

448.  Power  to  deal  with  goods  suspected  of  being  dangerous. 

449.  Forfeiture  of  dangerous  goods  improperly  sent  pi  carried. 

450.  Saving  for  other  enactments  relating  to  dangerous  goods. 

Loading  of  Timber  (Section  451)  —  Carriage  of  Grain  (Sections  452 — 456)  — 
Unseaworthy  Ships  (Sections  457—463). 

Part  VI.  Special  Shipping  Inquiries  and  Courts  —  Inquiries  and  Investig- 
ations as  to  Shipping  Casualties  (Sections  464 — 468)  —  Power  as  to  Certificates  of 
Officers,  <fcc.  (Sections  469 — 474)  —  Rehearing  of  Inquiries  and  Investigations 
(Section  475)  — •  Supplemental  Provisions  as  to  Investigations  and  Inquiries  (Sec- 
tions 476—479)  —  Naval  Courts  on  the  High  Seas  and  Abroad  (Sections  480—486) 
—  Courts  of  Survey  (Sections  487 — 489)  —  Scientific  Referees  (Section  490)  — '■ 
Payments  to  Officers  of  Courts  (Section  491). 

Part  VII.    Delivery  of  Goods. 

Delivery  of  Goods  and  Lien  for  Freight. 
Delinltlons  under  Part  VII. 

492.    In  this  Part  of  this  Act  unless  the  context  otherwise  requires 

The  expression  "goods"  includes  every  description  of  wares  and  merchandise. 

The  expression  "wharf"  includes  all  wharves,  quays,  docks,  and  premises  in 
or  upon  which  any  goods,  when  landed  from  ships,  may  be  lawfully  placed. 

The  expression  "warehouse"  includes  all  warehouses,  buildings,  and  premises 
in  which  goods,  when  landed  from  ships,  may  be  lawfully  placed. 

The  expression  "report"  means  the  report  required  by  the  customs  laws  to  be 
made  by  the  master  of  an  importing  ship. 

The  expression  "entry"  means  the  entry  required  by  the  customs  laws  to  be 
made  for  the  landing  or  discharge  of  goods  from  an  importing  ship. 

The  expression  "shipowner"  includes  the  master  of  the  ship  and  every  other 
person  authorised  to  act  as  agent  for  the  owner  or  entitled  to  receive  the 
freight,  demurrage,  or  other  charges  payable  in  respect  of  the  ship. 

The  expression  "owner"  used  in  relation  to  goods  means  every  person  who 
is  for  the  time  entitled,  either  as  owner  or  agent  for  the  owner,  to  the  pos- 
session of  the  goods,  subject  in  the  case  of  a  lien  (if  any),  to  that  lien. 

The  expression  "wharfinger"  means  the  occupier  of  a  wharf  as  herein-before 
defined. 

The  expression  "warehouseman"  means  the  occupier  of  a  warehouse  as  herein- 
before defined. 

Power  ot  shipowner  to  enter  and  land  goods  on  default  by  owner  o{  goods. 
493.  1.  Where  the  owner  of  any  goods  imported  in  any  ship  from  foreign  parts 
into  the  United  Kingdom  fails  to  make  entry  thereof,  or,  having  made 
entry  thereof,  to  land  the  same  or  take  delivery  thereof,  and  to  proceed 
therewith  with  all  convenient  speed,  by  the  times  severally  herein-after 
mentioned,  the  shipowner  may  make  entry  of  and  land  or  unship  the 
goods  at  the  following  times: 

a)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in  the  charter-party, 
biU  of  lading,  or  agreement,  then  at  any  time  after  the  time  so  ex- 
pressed ; 
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b)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in  the  charter-party, 
bill  of  lading,  or  agreement,  then  at  any  time  after  the  expiration  of 
seventy-two  hours,  exclusive  of  a  Sunday  or  holiday,  from  the  time 
of  the  report  of  the  ship. 

2.  Where  a  shipowner  lands  goods  in  pursuance  of  this  section  he  shall  place 
them,  or  cause  them  to  be  placed: 

a)  K  any  wharf  or  warehouse  is  named  in  the  charter-party,  bill  of  lading, 
or  agreement,  as  the  wharf  or  warehouse  where  the  goods  are  to  be 
placed  and  if  they  can  be  conveniently  there  received,  on  that  wharf 
or  in  that  warehouse;  and 

b)  In  any  other  case  on  some  wharf  or  in  some  warehouse  on  or  in  which 
goods  of  a  Uke  nature  are  usually  placed ;  the  wharf  or  warehouse  being, 
if  the  goods  are  dutiable,  a  wharf  or  warehouse  duly  approved  by  the 
Commissioners  of  Customs  for  the  landing  of  dutiable  goods. 

3.  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner  of  the 
goods  is  ready  and  offers  to  land  or  take  delivery  of  the  same,  he  shall 
be  allowed  to  do  so,  and  his  entry  shall  in  that  case  be  preferred  to  any 
entry  which  may  have  been  made  by  the  shipowner. 

4.  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting  the  same, 
landed  at  the  wharf  where  the  ship  is  discharged,  and  the  owner  of  the 
goods  at  the  time  of  that  landing  has  made  entry  and  is  ready  and  offers 
to  take  deUvery  thereof,  and  to  convey  the  same  to  some  other  wharf  or 
warehouse,  the  goods  shall  be  assorted  at  landing,  and  shall,  if  demanded, 
be  delivered  to  the  owner  thereof  within  twenty-four  hours  after  assort- 
ment; and  the  expense  of  and  consequent  on  that  landing  and  assortment 
shall  be  borne  by  the  shipowner. 

5.  If  at  any  time  before  the  goods  are  landed  or  unshipped  the  owner  thereof 
has  made  entry  for  the  landing  and  warehousing  thereof  at  any  particular 
wharf  or  warehouse  other, than  that  at  which  the  ship  is  discharging,  and 
has  offered  and  been  ready  to  take  delivery  thereof,  and  the  shipowner 
has  failed  to  make  that  deUvery,  and  has  also  failed  at  the  time  of  that 
offer  to  give  the  owner  of  the  goods  correct  information  of  the  time  at 
which  the  goods  can  be  deUvered,  then  the  shipowner  shall,  before  landing 
or  unshipping  the  goods,  in  pursuance  of  this  section,  give  to  the  owner 
of  the  goods  or  of  such  wharf  or  warehouse  as  last  aforesaid  twenty-four 
hours'  notice  in  writing  of  his  readiness  to  deliver  the  goods,  and  shall, 
if  he  lands  or  unships  the  same  without  that  notice,  do  so  at  his  own  risk 
and  expense. 

Lien  lor  freight  on  landing  goods. 

494.  If  at  the  time  when  any  goods  are  landed  from  any  ship,  and  placed 
in  the  custody  of  any  person  as  a  wharfinger  or  warehouseman,  the  shipowner 
gives  to  the  wharfinger  or  warehouseman  notice  in  writing  that  the  goods  are  to 
remain  subject  to  a  hen  for  freight  or  other  charges  payable  to  the  shipowner  to 
an  amount  mentioned  in  the  notice,  the  goods  so  landed  shall,  in  the  hands  of  the 
wharfinger  or  warehouseman,  continue  subject  to  the  same  lien,  if  any,  for  such 
charges  as  they  were  subject  to  before  the  landing  thereof;  and  the  wharfinger 
or  warehouseman  receiving  those  goods  shall  retain  them  until  the  lien  is  discharged 
as  herein-after  mentioned,  and  shall,  if  he  fails  so  to  do,  make  good  to  the  ship- 
owner any  loss  thereby  occasioned  to  him. 

Discliarge  of  lien. 

495.  The  said  lien  for  freight  and  other  charges  shall  be  discharged: 

1.  Upon  the  production  to  the  wharfinger  or  warehouseman  of  a  receipt 
for  the  amount  claimed  as  due,  and  deHvery  to  the  wharfinger  or  ware- 
houseman of  a  copy  thereof  or  of  a  release  of  freight  from  the  ship- 
owner, and 

2.  Upon  the  deposit  by  the  owner  of  the  goods  with  the  wharfinger  or  ware- 
houseman of  a  sum  of  money  equal  in  amount  to  the  sum  claimed  as 
aforesaid  by  the  shipowner; 

but  in  the  latter  case  the  lien  shall  be  discharged  without  prejudice  to  any  other 
remedy  which  the  shipowner  may  have  for  the  recovery  of  the  freight. 
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Provisions  as  to  deposits  by  owners  of  goods. 

496.  1.  When  a  deposit  as  aforesaid  is  made  with  the  wharfinger  or  warehouse- 

man, the  person  making  the  same  may,  within  fifteen  days  after  making  it, 
give  to  the  wharfinger  or  warehouseman  notice  in  writing  to  retain  it, 
stating  in  the  notice  the  sums,  if  any,  which  he  admits  to  be  payable  to 
the  shipowner,  or,  as  the  case  may  be,  that  he  does  not  admit  any  sum 
to  be  so  payable,  but  if  no  such  notice  is  given,  the  wharfinger  or  ware- 
houseman may,  at  the  expiration  of  the  fifteen  days,  pay  the  sum  deposited 
over  to  the  shipowner. 

2.  If  a  notice  is  given  as  aforesaid  the  wharfinger  or  warehouseman  shall 
immediately  apprize  the  shipowner  of  it,  and  shall  pay  or  tender  to  him 
out  of  the  sum  deposited  the  sum,  if  any,  admitted  by  the  notice  to  be 
payable,  and  shaU  retain  the  balance,  or,  if  no  sum  is  admitted  to  be  pay- 
able, the  whole  of  the  sum  deposited,  for  thirty  days  from  the  date  of  the 
notice. 

3.  At  the  expiration  of  those  thirty  days  unless  legal  proceedings  have  in  the 
meantime  been  instituted  by  the  shipowner  against  the  owner  of  the  goods 
to  recover  the  said  balance  or  sum,  or  otherwise  for  the  settlement  of  any 
disputes  which  may  have  arisen  between  them  concerning  the  freight  or 
other  charges  as  aforesaid,  and  notice  in  writing  of  those  proceedings  has 
been  served  on  the  wharfinger  or  warehouseman,  the  wharfinger  or  ware- 
houseman shall  pay  the  balance  or  sum  to  the  owner  of  the  goods. 

4.  A  wharfinger  or  warehouseman  shall  by  any  payment  under  this  section 
be  discharged  from  all  UabDity  in  respect  thereof. 

Sale  of  goods  by  warehousemen. 

497.  1.  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as  aforesaid,  the 

wharfinger  or  warehouseman  may,  and,  if  required  by  the  shipowner,  shall, 
at  the  expiration  of  ninety  days  from  the  time  when  the  goods  were  placed 
in  his  custody,  or,  if  the  goods  are  of  a  perishable  nature,  at  such  earUer 
period  as  in  his  discretion  he  thinks  fit,  sell  by  pubMc  auction,  either  for 
home  use  or  for  exportation,  the  goods  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  charges  herein-after  mentioned. 
2.  Before  making  the  sale  the  wharfinger  or  warehouseman  shall  give  notice 
thereof  by  advertisement  in  two  local  newspapers  circulating  in  the  neigh- 
bourhood, or  in  one  daily  newspaper  published  in  London,  and  in  one  local 
newspaper,  and  also,  if  the  address  of  the  owner  of  the  goods  has  been 
stated  on  the  manifest  of  the  cargo,  or  on  any  of  the  documents  which 
have  come  into  the  possession  of  the  wharfinger  or  warehouseman,  or  is 
otherwise  known  to  him,  send  notice  of  the  sale  to  the  owner  of  the  goods 
by  post. 
3.  The  title  of  a  bona  fide  purchaser  of  the  goods  shall  not  be  invalidated 
by  reason  of  the  omission  to  send  the  notice  required  by  this  section,  nor 
shall  any  such  purchaser  be  bound  to  inquire  whether  the  notice  has 
been  sent. 

Application  of  proceeds  ot  sale. 

498.    The  proceeds  of  sale  shall  be  appUed  by  the  wharfinger  or  warehouse- 
man as  follows,  and  in  the  following  order: 

1.  First,  if  the  goods  are  sold  for  home  use,  in  payment  of  any  customs  or 
excise  duties  owing  in  respect  thereof;  then 

2.  In  payment  of  the  expenses  of  the  sale;  then 

3.  In  pajonent  of  the  charges  of  the  wharfinger  or  warehouseman  and  the 
shipowner  according  to  such  priority  as  may  be  determined  by  the  terms 
of  the  agreement  (if  any)  in  that  behalf  between  them;  or,  if  there  is  no 
such  agreement: 

a)  In  payment  of  the  rent,  rates,  and  other  charges  due  to  the  wharfinger 
or  warehouseman  in  respect  of  the  said  goods;  and  then 

b)  In  payment  of  the  amount  claimed  by  the  shipowner  as  due  for  freight 
or  other  charges  in  respect  of  the  said  goods; 

and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 
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Warehouseman's  rent  and  expenses.  ' 

499.  Whenever  any  goods  are  placed  in  the  custody  of  a  wharfinger  or  ware- 
houseman, under  the  authority  of  this  Part  of  this  Act,  the  wharfinger  or  ware- 
houseman shall  be  entitled  to  rent  in  respect  of  the  same,  and  shall  also  have  power, 
at  the  expense  of  the  owner  of  the  goods,  to  do  all  such  reasonable  acts  as  in  the 
judgment  of  the  wharfinger  or  warehouseman  are  necessary  for  the  proper  custody 
and  preservation  of  the  goods,  and  shall  have  a  lien  on  the  goods  for  the  rent  and 
expenses. 

Warehousemen's  protection. 

500.  Nothing  in  this  Part  of  this  Act  shall  compel  any  wharfinger  or  ware- 
houseman to  take  charge  of  any  goods  which  he  would  not  have  been  Uable  to 
take  charge  of  if  this  Act  had  not  been  passed ;  nor  shall  he  be  bound  to  see  to 
the  validity  of  any  lien  claimed  by  any  shipowner  under  this  Part  of  this  Act. 

Saving  tor  powers  under  local  Acts. 

501.  Nothing  in  this  Part  of  this  Act  shall  take  away  or  abridge  any  powers 
given  by  any  local  Act  to  any  harbour  authority,  body  corporate,  or  persons,  whereby 
they  are  enabled  to  expedite  the  discharge  of  ships  or  the  landing  or  deUvery  of 
goods;  nor  shall  anything  in  this  Part  of  this  Act  take  away  or  diminish  any  rights 
or  remedies  given  to  any  shipowner  or  wharfinger  or  warehouseman  by  any  local  Act. 

Part  VIII.    Liability  of  Shipowners.^) 

Limitation  ol  shipowner's  liability  in  certain  cases  of  loss  ot,  or  damage  to,  goods. 

502.  The  owner  of  a  British  sea-going  ship,  or  any  share  therein,  shall  not 
be  liable  to  make  good  to  any  extent  whatever  any  loss  or  damage  happening  without 
his  actual  fault  or  privity  in  the  following  cases,  namely: 

1.  Where  any  goods,  merchandise,  or  other  things  whatsoever  taken  in  or 
put  on  board  his  ship  are  lost  or  damaged  by  reason  of  fire  on  board  the 
ship;  or 

2.  Where  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones  taken 
in  or  put  on  board  his  ship,  the  true  nature  and  value  of  which  have  not 
at  the  time  of  shipment  been  declared  by  the  owner  or  shipper  thereof 
to  the  owner  or  master  of  the  ship  in  the  biUs  of  lading  or  otherwise  in 
writing,  are  lost  or  damaged  by  reason  of  any  robbery,  embezzlement, 
making  away  with,  or  secreting  thereof. 

Limitation  ol  owner's  liability  in  certain  cases  of  loss  of  life,  injury,  or  damage. 

503.    1.  The  owners  of  a  ship,  British  or  foreign,  shall  not,  where  all  or  any  of  the 

following  occurrences  take  place  without  their  actual  fault  or  privity;  (that 

is  to  say,) 

a)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 
carried  in  the  ship; 

b)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  the  ship; 

c)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  carried 
in  any  other  vessel  by  reason  of  the  improper  navigation  of  the  ship; 

d)  Where  any  loss  or  damage  is  caused  to  any  other  vessel,  or  to  any 
goods,  merchandise,  or  other  things  whatsoever  on  board  any  other 
vessel,  by  reason  of  the  improper  navigation  of  the  ship; 

be  liable  to  damages  beyond  the  following  amounts;  (that  is  to  say,) 

1.  In  respect  of  loss  of  life  or  personal  injury,  either  alone  or  together 
with  loss  of  or  damage  to  vessels,  goods,  merchandise,  or  other  things, 
an  aggregate  amount  not  exceeding  fifteen  pounds  for  each  ton  of  their 
ship's  tonnage;  and 

2.  In  respect  of  loss  of,  or  damage  to,  vessels,  goods,  merchandise,  or  other 
things,  whether  there  be  in  addition  loss  of  fife  or  personal  injury  or  not, 
an  aggregate  amount  not  exceeding  eight  pounds  for  each  ton  of  their 
ship's  tonnage. 

1)  See  61  &  62  Vict.  c.  14;  63  &  64  Vict.  c.  32,  infra. 
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2.  For  the  purposes  of  this  section: 

a)  The  tonnage  of  a  steam  ship  shall  be  her  gross  tonnage  without  de- 
duction on  account  of  engine  room;  and  the  tonnage  of  a  sailing  ship 
shall  be  her  registered  tonnage. 

Provided  that  there  shaU  not  be  included  in  such  tonnage  any 
space  occupied  by  seamen  or  apprentices  and  appropriated  to  their  use 
which  is  certified  under  the  regulations  scheduled  to  this  Act  with 
regard  thereto; 

b)  Where  a  foreign  ship  has  been  or  can  be  measured  according  to  British 
law,  her  tonnage,  as  ascertained  by  that  measurement  shall,  for  the 
purpose  of  this  section,  be  deemed  to  be  her  tonnage; 

c)  Where  a  foreign  ship  has  not  been  and  cannot  be  measured  according 
to  British  law,  the  surveyor  general  of  ships  in  the  United  Kingdom, 
or  the  chief  measuring  officer  of  any  British  possession  abroad,  shall, 
on  receiving  from  or  by  the  direction  of  the  court  hearing  the  case, 
in  which  the  tonnage  of  the  ship  is  in  question,  such  evidence  con- 
cerning the  dimensions  of  the  ship  as  it  may  be  practicable  to  furnish, 
give  a  certificate  under  his  hand  stating  what  would  in  his  opinion 
have  been  the  tonnage  of  the  ship  if  she  had  been  duly  measured  accord- 
ing to  British  law,  and  the  tonnage  so  stated  in  that  certificate  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  the  ship. 

3.  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  hable  in  respect 
of  every  such  loss  of  hfe,  personal  injury,  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  things  as  aforesaid  arising  on  distinct  occasions  to 
the  same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

Power  ot  courts  to  consolidate  claims  against  owners  &e.i) 

504.  Where  any  liability  is  alleged  to  have  been  incurred  by  the  owner  of 
a  British  or  foreign  ship  in  respect  of  loss  of  life,  personal  injury,  or  loss  of  or  damage 
to  vessels  or  goods,  and  several  claims  are  made  or  apprehended  in  respect  of  that 
Uabihty,  then,  the  owner  may  apply  in  England  and  Ireland  to  the  High  C!ourt, 
or  in  Scotland  to  the  Court  of  Session,  or  in  a  British  possession  to  any  competent 
court,  and  that  court  may  determine  the  amount  of  the  owner's  Uabihty  and  may 
distribute  that  amount  rateably  among  the  several  claimants,  and  may  stay  any 
proceedings  pending  in  any  other  court  in  relation  to  the  same  matter,  and  may 
proceed  in  such  manner  and  subject  to  such  regulations  as  to  making  persons  in- 
terested parties  to  the  proceedings,  and  as  to  the  exclusion  of  any  claimants  who 
do  not  come  in  within  a  certain  time,  and  as  to  requiring  security  from  the  owner, 
and  as  to  payment  of  any  costs,  as  the  court  thinks  just. 

Part  owners  to  account  in  respect  of  damages. 

505.  All  sums  paid  for  or  on  account  of  any  loss  or  damage  in  respect  whereof 
the  liability  of  owners  is  limited  under  the  provisions  of  this  Part  of  the  Act,  and 
aU  costs  incurred  in  relation  thereto,  may  be  brought  into  account  among  part 
owners  of  the  same  ship  in  the  same  manner  as  money  disbursed  for  the  use  thereof. 

Insurances  ol  certain  risks  not  invalid. 

506.  An  insurance  effected  against  the  happening,  without  the  owner's  actual 
fault  or  privity,  of  any  or  aU  of  the  events  in  respect  of  which  the  liability  of  owners 
is  limited  under  this  Part  of  this  Act  shaU  not  be  invalid  by  reason  of  the  nature 
of  the  risk. 

Proof  of  passengers  on  board  siiip. 

507.  In  any  proceeding  under  this  Part  of  this  Act  against  the  owner  of  a  ship 
or  share  therein  with  respect  to  loss  of  Ufe,  the  passenger  lists  under  the  Third 
Part  of  this  Act  shall  be  received  as  evidence  that  the  person  upon  whose  death 
proceedings  are  taken  under  this  Part  of  this  Act  was  a  passenger  on  board  the 
ship  at  the  time  of  death. 

Liability  in  certain  cases  not  affected. 

508.2)  Nothing  in  this  Part  of  this  Act  shall  be  construed  to  lessen  or  take  away 
any  liability  to  which  any  master  or  seaman,  being  also  owner  or  part  owner  of 

1)  See  63  &  64  Vict.  c.  32,  infra. 

2)  See  61  &  62  Vict.  c.  14,  infra. 
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the  ship  to  which  he  belongs,  is  subject  in  his  capacity  of  master  or  seaman,  or  to 
extend  to  any  British  ship  which  is  not  recognised  as  a  British  ship  within  the 
meaning  of  this  Act. 

Extent  of  Part  VIII. 

509.  This  Part  of  this  Act  shall,  unless  the  context  otherwise  requires,  extend 
to  the  whole  of  Her  Majesty's  dominions. 

Part  IX.    Wreck  and  Salvage. 
Vessels  in  Distress. 

Definition  ol  "wreck"  and  "salvage." 

510.  In  this  Part  of  this  Act  unless  the  context  otherwise  requires: 

1.  The  expression  "wreck"  includes  jetsam,  flotsam,  lagan,  and  dereUct  found 
in  or  on  the  shores  of  the  sea  or  any  tidal  water; 

2.  The  expression  "salvage"  includes  aU  expenses,  properly  incurred  by  the 
salvor  in  the  performance  of  the  salvage  services. 

511.  Duty  of  receiver  where  vessel  in  distress. 

512.  Powers  of  the  receiver  in  case  of  vessels  in  distress. 

513.  Power  to  pass  over  adjoining  lands. 

514.  Power  of  receiver  to  suppress  plimder  and  disorder  by  force. 

515.  Liability  for  damage  in  case  of  a  vessel  plundered. 

516.  Exercise  of  powers  of  receiver  in  his  absence. 

517.  Examination  in  respect  of  ships  in  distress. 

Dealing  with  Wreck. 
Provision  as  to  wreck  found  in  the  United  Kingdom. 

518.    1.  Where  any  person  finds  or  takes  possession  of  any  wreck  within  the  limits 
of  the  United  Kingdom  he  shall: 

a)  If  he  is  the  owner  thereof,  give  notice  to  the  receiver  of  the  district 
stating  that  he  has  found  or  taken  possession  of  the  same,  and  describing 
the  marks  by  which  the  same  may  be  recognised; 

b)  If  he  is  not  the  owner  thereof,  as  soon  as  possible  deliver  the  same  to 
the  receiver  of  the  district: 

and  if  any  person  fails,  without  reasonable  cause,  to  comply  with  this 
section,  he  shall,  for  each  offence,  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds,  and  shall  in  addition,  if  he  is  not  the  owner,  forfeit  any 
claim  to  salvage,  and  shall  be  liable  to  pay  to  the  owner  of  the  wreck  if 
it  is  claimed,  or,  if  it  is  unclaimed  to  the  person  entitled  to  the  same,  double 
the  value  thereof,  to  be  recovered  in  the  same  way  as  a  fine  of  a  hke  amount 
under  this  Act. 

519.  Penalty  for  taking  wreck  at  time  of  casualty. 

Notice  of  wreck  to  be  given  by  receiver. 

520.  Where  a  receiver  takes  possession  of  any  wreck  he  shall  within  forty- 
eight  hours: 

a)  Cause  to  be  posted  in  the  custom  house  nearest  to  the  place  where  the 
wreck  was  found  or  was  seized  by  him  a  description  thereof  and  of  any 
marks  by  which  it  is  distinguished;  and 

b)  If  in  his  opinion  the  value  of  the  wreck  exceeds  twenty  pounds,  also  trans- 
mit a  similar  description  to  the  secretary  of  Lloyd's  in  London,  and  the 
secretary  shall  post  it  in  some  conspicuous  position  for  inspection. 

Claims  of  owners  to  wreck. 

521.  1.  The  owner  of  any  wreck  in  the  possession  of  the  receiver,  upon  estabhshing 
his  claim  to  the  same  to  the  satisfaction  of  the  receiver  within  one  year 
from  the  time  at  which  the  wreck  came  into  the  possession  of  the  receiver, 
shall,  upon  paying  the  salvage,  fees,  and  expenses  due,  be  entitled  to  have 
the  wreck  or  the  proceeds  thereof  dehvered  up  to  him. 
2.  Where  any  articles  belonging  to  or  forming  part  of  a  foreign  ship,  which 
has  been  wrecked  on  or  near  the  coasts  of  the  United  Kingdom,  or  be- 
longing to  and  forming  part  of  the  cargo,  are  found  on  or  near  those  coasts. 
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or  are  brought  into  any  port  in  the  United  Kingdom,  the  consul  general 
of  the  country  to  which  the  ship  or  in  the  case  of  cargo  to  which  the  owners 
of  the  cargo  may  have  belonged,  or  any  consular  officer  of  that  country 
authorised  in  that  behalf  by  any  treaty  or  arrangement  with  that  country, 
shall,  in  the  absence  of  the  owner  and  of  the  master  or  other  agent  of  the 
owner,  be  deemed  to  be  the  agent  of  the  owner,  so  far  as  relates  to  the 
custody  and  disposal  of  the  articles. 

Immediate  sale  of  wreck  by  receiver  in  certain  cases. 

522,    A  receiver  may  at  any  time  sell  any  wreck  in  his  custody,  if  in  his  opinion : 

a)  It  is  under  the  value  of  five  pounds;  or 

b)  It  is  so  much  damaged  or  of  so  perishable  a  nature  that  it  cannot  with 
advantage  be  kept;  or 

c)  It  is  not  of  sufficient  value  to  pay  for  warehousing,  and  the  proceeds 
of  the  sale  shall,  after  defraying  the  expenses  thereof,  be  held  by  the  receiver 
for  the  same  purposes  and  subject  to  the  same  claims,  rights,  and  liabilities  as  if 
the  wreck  had  remained  unsold. 

Unclaimed  Wreck  (Sections  523 — 529)  —  Removal  of  Wrecks  (Sections 
530 — 534)  —  Offences  in  respect  of  Wreck  (Sections  535 — 537)  —  Marine  Store 
Dealers  (Sections  538 — 542)  —  Marking  of  Anchors  (Section  543). 

Salvage. 

Salvage  payable  tor  saving  lite. 

544.  1.  Where  services  are  rendered  wholly  or  in  part  within  British  waters  in 
saving  life  from  any  British  or  foreign  vessel,  or  elsewhere  in  saving  life 
from  any  British  vessel,  there  shall  be  payable  to  the  salvor  by  the  owner 
of  the  vessel,  cargo,  or  apparel  salved,  a  reasonable  amount  of  salvage, 
to  be  determined  ia  case  of  dispute  in  manner  herein-after  mentioned. 

2.  Salvage  in  respect  of  the  preservation  of  hfe  when  payable  by  the  owners 
of  the  vessel  shall  be  payable  in  priority  to  all  other  claims  for  salvage. 

3.  Where  the  vessel,  cargo,  and  apparel  are  destroyed,  or  the  value  thereof 
is  insufficient,  after  payment  of  the  actual  expenses  incurred,  to  pay  the 
amount  of  salvage  payable  in  respect  of  the  preservation  of  life,  the  Board 
of  Trade  may,  in  their  discretion,  award  to  the  salvor,  out  of  the  mercantile 
marine  fimd,  such  sum  as  they  think  fit  in  whole  or  part  satisfaction  of 
any  amount  of  salvage  so  left  unpaid. 

545.  Salvage  of  hfe  from  foreign  vessels. 

Salvage  ot  cargo  or  wreck. 

546.  Where  any  vessel  is  wrecked,  stranded,  or  in  distress  at  any  place  on 
or  near  the  coasts  of  the  United  Kingdom  or  any  tidal  water  within  the  hmits  of 
the  United  Kingdom,  and  services  are  rendered  by  any  person  in  assisting  that 
vessel  or  saving  the  cargo  or  apparel  of  that  vessel  or  any  part  thereof,  and  where 
services  are  rendered  by  any  person  other  than  a  receiver  in  saving  any  wreck, 
there  shall  be  payable  to  the  salvor  by  the  owner  of  the  vessel,  cargo,  apparel, 
or  wreck,  a  reasonable  amount  of  salvage  to  be  determined  in  case  of  dispute  in 
manner  herein-after  mentioned. 

Procedure  in  Salvage  (Sections  547 — 556)  —  Salvage  by  Her  Majesty's  Ships 
(Sections  557 — 564)  —  Jurisdiction  of  High  Court  in  Salvage  (Section  565)  — 
Appointment  of  Receivers  of  Wreck  (Section  566)  —  Fees  of  Receivers  of  Wreck 
(Sections  567 — 568)  —  Duties  on  Wreck  (Section  569)  —  Supplemental  (Sections 
670—571). 

Fart  X.    FUotage  (Sections  572—632). 

Saving  for  Liability  of  Owners  and  Masters. 

Limitation  ot  liability  ot  owner  or  masters  wliere  pilotage  is  compulsory. 

633.  An  owner  or  master  of  a  ship  shall  not  be  answerable  to  any  person 
whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any 
quahfied  pilot  acting  in  charge  of  that  ship  within  any  district  where  the  employ- 
ment of  a  qualified  pilot  is  compulsory  by  law. 

Tart  XI.  i«{7ft<ftoM»es  (Sections  634 — 675). —  Part  XII.  Mercantile  Marine 
Fund  (Sections  676 — 679)  —  Fart  XIII.  legal  Froceedings  (Sections  680—712). 
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Damage  occasioned  by  Foreign  Ship. 

Power  to  arrest  foreign  ship  that  has  occasioned  damage. 

688.  1.  Whenever  any  injury  has  in  any  part  of  the  world  heen  caused  to  any 
property  belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  subjects 
by  any  foreign  ship,  and  at  any  time  there-after  that  ship  is  found  in  any 
port  or  river  of  the  United  Kingdom  or  within  three  miles  of  the  coast 
thereof,  a  judge  of  any  court  of  record  in  the  United  Kingdom  (and  in 
Scotland  the  Court  of  Session  and  also  the  sheriff  of  the  county  within 
whose  jurisdiction  the  ship  may  be)  may,  upon  its  being  shown  to  him 
by  any  person  applying  summarily  that  the  injury  was  probably  caused 
by  the  misconduct  or  want  of  skiU  of  the  master  or  mariners  of  the  ship, 
issue  an  order  directed  to  any  officer  of  customs  or  other  officer  named 
by  the  judge,  court,  or  sheriff,  requiring  him  to  detain  the  ship  until  such 
time  as  the  owner,  master,  or  consignee  thereof  has  made  satisfaction  in 
respect  of  the  injury,  or  has  given  security,  to  be  approved  by  the  judge, 
court,  or  sheriff,  to  abide  the  event  of  any  action,  suit,  or  other  legal  pro- 
ceeding that  may  be  instituted  in  respect  of  the  injury,  and  to  pay  all 
costs  and  damages  that  may  be  awarded  thereon;  and  any  officer  of  customs 
or  other  officer  to  whom  the  order  is  directed  shall  detain  the  ship  accor- 
dingly. 

2.  Where  it  appears  that,  before  an  application  can  be  made  under  this  section, 
the  ship  in  respect  of  which  the  appUcation  is  to  be  made  will  have  departed 
from  the  Umits  of  the  United  Kingdom  or  three  mUes  from  the  coast  thereof, 
the  ship  may  be  detained  for  such  time  as  will  aUow  the  application  to 
be  made,  and  the  result  thereof  to  be  communicated  to  the  officer  detaining 
the  ship,  and  that  officer  shall  not  be  liable  for  any  costs  or  damages  in 
respect  of  the  detention  unless  the  same  is  proved  to  have  been  made 
without  reasonable  grounds. 

3.  In  any  legal  proceeding  in  relation  to  any  such  injury  aforesaid,  the  person 
giving  security  shall  be  made  defendant  or  defender,  and  shall  be  stated 
to  be  the  owner  of  the  ship  that  has  occasioned  the  damage;  and  the  pro- 
duction of  the  order  of  the  judge,  court,  or  sheriff  made  in  relation  to  the 
security  shall  be  conclusive  evidence  of  the  liability  of  the  defendant  or 
defender  to  the  proceeding. 

Par*  XIV.  Supplemental  —  General  Control  of  Board  of  Trade  (Sections 
713 — 717)  —  Expenses  of  Commissioners  of  Customs  (Section  718)  —  Documents 
and  Forms  (Sections  719 — 722)  —  Powers  for  enforcing  Compliance  with  Act  (Sec- 
tion 723)  —  Surveyors  of  Ships  (Sections  724 — 727)  —  Board  of  Trade  Inspectors 
(Sections  728 — 730)  —  Exemption  from,  Rates  and  Harbour  Dues  (Sections  731 — 732) 
—  Private  Signals  (Section  733)  —  Application  of  Act  to  Foreign  Ships  by  Order 
in  Council  (Section  734)  —  Poxvers  of  Colonial  Legislature  (Sections  735—736)  — 
Provision  for  Foreign  Places  where  Her  Majesty  has  Jurisdiction  (Section  737)  — 
Orders  in  Council  (Section  738)  —  Transmission  and  Publication  of  Documents 
(Sections  739 — 740)  —  Exemption  of  Her  Majesty's  Ships  (Section  741). 

Delinitions.  h 

'  742.    In  this  Act,  unless  the  context  otherwise  requires,  the  following  ex- 
pressions have  the  meanings  hereby  assigned  to  them  that  is  to  say — 

"Vessel"  includes  any  ship  or  boat,  or  any  other  description  of  vessel  used 
in  navigation. 

"Ship"  includes  every  description  of  vessel  used  in  navigation  not  propelled 
by  oars. 

"Foreign-going  ship"  includes  every  ship  employed  in  trading  or  going 
between  some  place  or  places  in  the  United  Kingdom,  and  some  place  or  places 
situate  beyond  the  following  limits;  that  is  to  say,  the  coasts  of  the  United 
Kingdom,  the  Channel  Islands,  and  Isle  of  Man,  and  the  continent  of  Evu"ope 
between  the  river  Elbe  and  Brest  inclusive; 

"Home-trade  ship"  includes  every  ship  employed  in  trading  or  going  within 
the  following  limits ;  that  is  to  say,  the  United  Kingdom,  the  Channel  Islands, 
and  Isle  of  Man,  and  the  continent  of  Europe  between  the  river  Elbe  and  Brest 
inclusive; 
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"Home-trade  passenger  ship"  means  every  home-trade  ship  employed  in 
carryiog  passengers; 

"Master"  includes  every  person  (except  a  pilot)  having  command  or  charge 
of  any  ship; 

"Seaman"  includes  every  person  (except  masters,  pilots,  and  apprentices 
duly  indentured  and  registered),  employed  or  engaged  in  any  capacity  on  board 
any  ship; 

"Wages"  includes  emoluments; 

"Effects"  includes  clothes  and  documents; 

"Salvor"  means  in  the  case  of  salvage  services  rendered  by  the  officers  or 
crew  or  part  of  the  crew  of  any  ship  belonging  to  Her  Majesty,  the  person  in 
command  of  that  ship; 

"  Pilot"  means  any  persons  not  belonging  to  a  ship  who  has  the  conduct 
thereof; 

"Court"  in  relation  to  any  proceeding  includes  any  magistrate  or  justice 
having  jurisdiction  in  the  matter  to  which  the  proceeding  relates; 

"Colonial  Court  of  Admiralty"  has  the  same  meaning  as  in  the  Colonial  Courts 
of  Admiralty  Act,  1890; 

"  A  commissioner  for  oaths"  means  a  commissioner  for  oaths  within  the 
meaning  of  the  Commissioners  for  Oaths  Act,  1889; 

"Chief  officer  of  customs"  includes  the  collector,  superintendent,  principal 
coast  officer,  or  other  chief  officer  of  customs  at  each  port; 

"Superintendent"  shaU,  so  far  as  respects  a  British  possession  include  any 
shipping  master  or  other  officer  discharging  in  that  possession  the  duties  of 
a  superintendent; 

"Consular  officer"  when  used  in  relation  to  a  foreign  country,  means  the 
officer  recognised  by  Her  Majesty  as  a  consular  officer  of  that  foreign  country; 

"Bankruptcy"  includes  insolvency; 

"Representation"  means  probate,  administration,  confirmation,  or  other  in- 
strument constituting  a  person  the  executor,  administrator,  or  other  represen- 
tative of  a  deceased  person; 

"Legal  personal  representative"  means  the  person  so  constituted  executor, 
administrator,  or  other  representative  of  a  deceased  person; 

"Name"  includes  a  surname; 

"Port"  includes  place; 

"Harbour"  includes  harbours  properly  so  called,  whether  natural  or  artificial, 
estuaries,  navigable  rivers,  piers,  jetties,  and  other  works  in  or  at  which  ships 
can  obtain  shelter,  or  ship  and  unship  goods  or  passengers; 

"Tidal  water"  means  any  part  of  the  sea  and  any  part  of  a  river  within 
the  ebb  and  flow  of  the  tide  at  ordinary  spring  tides,  and  not  being  a  harbour; 

"Harbour  authority"  includes  aU  persons  or  bodies  of  persons,  corporate  or 
unincorporate,  being  proprietors  of,  or  intrusted  with,  the  duty,  or  invested 
with  the  power  of  constructing,  improving,  managing,  regulating,  maintaining, 
or  lighting  a  harbour; 

"Conservancy  authority"  including  aU  persons  or  bodies  of  persons,  cor- 
porate or  unincorporate,  intrusted  with  the  duty  or  invested  with  the  power 
of  conserving,  maiataining,  or  improving  the  navigation  of  a  tidal  water; 

"Lighthouse"  shall  in  addition  to  the  ordinary  meaning  of  the  word  include 
any  floating  and  other  light  exhibited  for  the  guidance  of  ships,  and  also  any 
sirens  and  any  other  description  of  fog  signals,  and  also  any  addition  to  a 
lighthouse  of  any  improved  light,  or  any  siren,  or  any  description  of  fog  signal; 

"Buoys  and  beacons"  racludes  all  other  marks  and  signs  of  the  sea; 

"The  Trinity  House"  shall  mean  the  master  wardens,  and  assistants  of  the 
guild,  fraternity,  or  brotherhood  of  the  most  glorious  and  undivided  Trinity 
and  of  St.  Clement  in  the  parish  of  Deptford  Strond  in  the  county  of  Kent, 
commonly  called  the  corporation  of  the  Trinity  House  of  Deptford  Strond. 

"The  Commissioners  of  Irish  Lights"  means  the  body  incorporated  by  that 
name  under  the  local  Act  of  the  session  held  in  the  30th  and  31st  years  of  the 
reign  of  Her  present  Majesty,  chapter  eighty-one,  intituled,  "An  act  to  alter 
the  constitution  of  the  corporation  for  preserving  and  improving  the  port  of 
Dublin  and  for  other  purposes  connected  with  that  body  and  with  the  port 
of  Dublin  corporation"  and  any  Act  amending  the  same; 
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"Lifeboat  service"  means  the  saving,  or  attempted  saving  of  vessels,  or  of 
life  or  property  on  board  vessels  wrecked  or  aground  or  sunk,  or  in  danger 
of  being  wrecked  or  getting  aground  or  sinking; 

Any  reference  to  faUure  to  do  any  act  or  thing  shall  include  a  reference  to 
refusal  to  do  that  act  or  thing. 

Application  ot  Act  to  ships  propelled  by  electricity. 

743.  Any  provisions  of  this  Act  applying  to  steamers  or  steamships  shall 
apply  to  ships  propelled  by  electricity  or  other  mechanical  power  with  such 
modifications  as  the  Board  of  Trade  may  prescribe  for  the  purpose  of  adap- 
tation. 

Application  of  Act  to  certain  tishing  vessels. 

744.  Ships  engaged  in  the  whale,  seal,  walrus,  or  Newfoundland  cod  fisheries 
shall  be  deemed  to  be  foreign-going  ships  for  the  purpose  of  this  Act,  and  not 
fishing  boats,  with  the  exception  of  ships  engaged  in  the  Newfoundland  cod 
fisheries  which  belong  to  ports  in  Canada  or  Newfoundland. 

Repeal  and  Savings  (Sections  745 — 746). 

Short  Title  and  Commencement. 

Short  title. 

747.  This  Act  may  be  cited  as  the  Merchant  Shipping  Act,  1894. 

748.  {Repealed,  8.L.R.  Act,  1908.) 


Schedules. 


Merchant  Shipping  (LiabiUty  of  Shipowners)  Act,  1898. 

61  &  62  Vict. 

Cap.  XIV. 

An   Act  to   amend  the  Merchant  Shipping  Act  1894,   with  respect 

to  the  Liability  of  Shipowners   (25  th  July  1898). 


Extension  of  limitation  of  liability  in  certain  cases  ol  loss  of  life,  injury  or  damage. 

1.  Sections  five  hundred  and  two  to  five  hundred  and  nine  inclusive  of  the 
Merchant  Shipping  Act,  1894,  shall  extend  and  apply  to  the  owners,  builders,  or 
other  parties  interested  in  any  ship  built  at  any  port  or  place  in  Her  Majesty's 
dominions,  from  and  including  the  launching  of  such  ship  until  the  registration 
thereof  under  section  two  of  the  Merchant  Shipping  Act,  1894.  Provided  always 
that  such  oivners,  builders,  or  other  parties  interested  as  aforesaid  shall  not  benefit 
under  this  section  for  a  period  beyond  three  months  after  the  launching  of  such  ship. 

{As  to  the  Proviso  see  Merchant  Shipping  Act  1906,  §  70.) 

Partial  repeal  of  57  &  58  Vict.  c.  60.  s.  508. 

2.  So  much  of  section  five  hundred  and  eight  of  the  Merchant  Shipping  Act, 
1894,  as  is  inconsistent  with  the  foregoing  is  hereby  repealed. 

Measurement  for  tonnage  for  the  purposes  of  this  Act. 

3.  For  the  purposes  of  this  Act  the  tonnage  of  a  ship  shall  be  ascertained  as 
provided  by  section  five  hundred  and  three,  subsection  two  (b)  and  (c)  of  the 
Merchant  Shipping  Act,  1894,  with  regard  to  foreign  ships. 

Definition. 

4.  For  the  purposes  of  this  Act  "ship"  shall  include  every  description  of 
vessel  used  or  intended  to  be  used  in  navigation  not  propelled  by  oars  and  whether 
completed  or  in  course  of  completion  or  construction. 

Short  title. 

5.  This  Act  may  be  cited  as  the  Merchant  Shipping  (Liabihty  of  Shipowners) 
Act,  1898. 
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The  Finance  Act,  1899. 

62  &  63  Vict. 

Cap.  IX. 

Reduction  of  duty  on  certain  bills  of  exchange. 

10.  1.  The  duty  payable  under  the  Stamp  Act,  1891,  on  bills  of  exchange  drawn 
and  expressed  to  be  payable  out  of  the  United  Kingdom,  when  actually 
paid  or  endorsed  or  in  any  manner  negotiated  in  the  United  Kingdom,  shall, 
where  the  amount  of  the  money  for  which  the  bill  is  drawn  exceeds  fifty 
pounds,  be  reduced  so  as  to  be — 

a)  Where  the  amount  exceeds  fifty  pounds  and  does  not  exceed  one  hun- 
dred pounds,  sixpence;  and 

b)  Where  the  amount  exceeds  one  hundred  pounds,  sixpence  for  every 
one  hundred  pounds  and  also  for  any  fractional  part  of  one  hundred 
pounds  of  that  amount. 

2.  The  stamp  duty  chargeable  under  the  Stamp  Act,  1891,  on  bills  of  exchange 
expressed  to  be  payable  at  a  period  not  exceeding  three  days  after  date 
or  sight  shall  be  one  penny,  in  lieu  of  the  duty  now  chargeable  thereon; 
and  accordingly  the  first  heading.  Bill  of  Exchange,  in  the  Schedule  to 
that  Act,  shall  be  read  as  if  the  words  "or  within  three  days  after  date  or 
sight"  were  contained  therein,  after  the  word  "presentation". 

Amendment  of  s.  6  of  54  &  55  Vict.  c.  39,  as  to  rates  of  exchange. 

12.  1.  Where  an  instrument  other  than  a  bill  of  exchange  or  promissory  note  is 
charged  with  an  ad  valorem  duty  in  respect  of  any  money  in  any  foreign  or 
colonial  currency,  a  rate  of  exchange  for  which  is  specified  in  the  schedule 
to  this  Act,  the  stamp  duty  on  that  instrument  shall,  instead  of  being 
calculated  as  provided  by  section  six  of  the  Stamp  Act,  1891,  be  calculated 
according  to  the  rate  of  exchange  so  specified. 

2.  The  Commissioners  may  substitute,  as  respects  any  foreign  or  colonial 
currency  mentioned  in  the  Schedule  to  this  Act,  any  rate  of  exchange  for 
that  specified  in  the  Schedule,  and  may  add  to  the  schedule  a  rate  of  exchange 
for  any  foreign  or  colonial  currency  not  mentioned  therein,  and  this  Act  shall 
be  construed  as  if  any  rate  of  exchange  for  the  time  being  substituted  or 
added  were  contained  in  the  said  Schedule,  and  in  the  case  of  the  substi- 
tution of  a  rate  of  exchange  as  if  the  rate  for  which  the  new  rate  is  substi- 
tuted were  omitted  from  that  Schedule. 

3.  Any  substitution  or  addition  so  made  by  the  Commissioners  shall  not  take 
effect  until  it  has  been  advertised  in  the  London  Gazette  for  two  successive 
weeks. 


Schedule. 


Equivalents  in  Sterling  of  Foreign  Currencies. 

Gold  dollar Five  to  one  pound. 

Silver  dollar      ^ 

Yen >  Ten  to  one  pound. 

Rouble j 

Florins   } 

Guilders \  Twelve  to  one  pound. 

Gulden J 

Rupee Fifteen  to  one  pound. 

Mark .     Twenty  to  one  pound. 

Franc  1 

•r.  >•  Twenty-five   to   one   pound. 
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Merchant  Shipping  (Liability  of  Shipowners  and  others)  Act,  1900. 

63  &  64  Vict. 

Cap.  XXXII. 

An  Act  to   amend  the  Merchant  Shipping  Act   1894, 

with  respect  to  the  Liability  of  Shipowners  and  others 

(6  th  August  1900). 


Further  limitation  ot  lial>ility  of  shipowner.    57  &  58  Vict.  c.  60. 

1.  The  limitation  of  the  Uabihty  of  the  owners  of  any  ship  set  by  section  five 
hundred  and  three  of  the  Merchant  Shipping  Act,  1894,  in  respect  of  loss  of  or 
damage  to  vessels,  goods,  merchandise,  or  other  things,  shall  extend  and  apply 
to  aU  cases  where  (without  their  actual  fault  or  privity)  any  loss  or  damage  is  caused 
to  property  or  rights  of  any  kind,  whether  on  land  or  on  water,  or  whether  fixed 
or  moveable,  by  reason  of  the  improper  navigation  or  management  of  the  ship. 

Limitation- ol  liability  ot  harbour  or  conservancy  authority. 

2.  1.  The  owners  of  any  dock  or  canal,  or  a  harbour  authority  or  a  conservancy 
authority,  as  defined  by  the  Merchant  Shipping  Act,  1894,  shall  not,  where 
YFithout  their  actual  fault  or  privity  any  loss  or  damage  is  caused  to  any 
vessel  or  vessels,  or  to  any  goods,  merchandise,  or  other  things  whatsoever 
on  board  any  vessel  or  vessels,  be  hable  to  damages  beyond  an  aggregate 
amount  not  exceeding  eight  pounds  for  each  ton  of  the  tonnage  of  the 
largest  registered  British  ship  which,  at  the  time  of  such  loss  or  damage 
occurring,  is,  or  within  the  period  of  five  years  previous  thereto  has  been, 
within  the  area  over  which  such  dock  or  canal  owner,  harbour  authority, 
or  conservancy  authority,  performs  any  duty  or  exercises  any  power.  A  ship 
shall  not  be  deemed  to  have  been  within  the  area  over  which  a  harbour 
authority  or  a  conservancy  authority  performs  any  duty,  or  exercises  any 
powers,  by  reason  only  that  it  has  been  built  or  fitted  out  within  such 
area,  or  that  it  has  taken  shelter  within  or  passed  through  such  area  on  a 
voyage  between  two  places  both  situate  outside  that  area,  or  that  it  has 
loaded  or  unloaded  mails  or  passengers  within  that  area. 

2.  For  the  purpose  of  this  section  the  tonnage  of  ships  shall  be  ascertained 
as  provided  by  section  five  hundred  and  three,  subsection  two,  of  the 
Merchant  Shipping  Act,  1894,  and  the  register  of  any  ship  shall  be  sufficient 
evidence  that  the  gross  tonnage  and  the  deductions  therefrom  and  the 
registered  tonnage  are  as  therein  stated. 

3.  Section  five  hundred  and  four  of  the  Merchant  Shipping  Act,  1894,  shall 
apply  to  this  section  as  if  the  words  "owner  of  a  British  or  foreign  ship" 
included  a  harbour  authority,  and  a  conservancy  authority,  and  the  owner 
of  a  canal  or  of  a  dock. 

4.  For  the  purpose  of  this  section  the  term  "dock"  shall  include  wet  docks 
and  basins,  tidal  docks  and  basins,  locks,  cuts,  entrances,  dry  docks,  graving 
docks,  gridirons,  sHps,  quays,  wharves,  piers,  stages,  landing-places,  and 
jetties. 

5.  For  the  purposes  of  this  section  the  term  "owners  of  a  dock  or  canal"  shall 
include  any  person  or  authority  having  the  control  and  management  of  any 
dock  or  canal,  as  the  case  may  be. 

6.  Nothing  in  this  section  shall  impose  any  Uability  in  respect  of  any  such 
loss  or  damage  on  any  such  owners  or  authority  in  any  case  Where  no  such 
hability  would  have  existed  if  this  Act  had  not  passed. 

Limitation  of  liability  where  several  claims  arise  on  one  occasion. 

3.  The  limitation  of  liabiUty  under  this  Act  shall  relate  to  the  whole  of  any 
losses  and  damages  which  may  arise  upon  any  one  distinct  occasion,  although 
such  losses  and  damages  may  be  sustained  by  more  than  one  person,  and  shall 
apply  whether  the  liability  arises  at  common  law  or  under  any  general  or  private 
Act  of  Parhament,  and  notwithstanding  anything  contained  in  such  Act. 
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Short  title. 

4.  This  Act  may  be  cited  as  the  Merchant  Shipping  (Liabihty  of  Shipowners 
and  others)  Act,  1900. 

Construction. 

5.  This  Act  shall  be  construed  as  one  with  the  Merchant  Shipping  Act,  1894, 
and  that  Act  and  the  Merchant  Shipping  Act,  1897,  the  Merchant  Shipping  (Exemp- 
tion from  Pilotage)  Act,  1897,  the  Merchant  Shipping  (Liability  of  Shipowners) 
Act,  1898,  the  Merchant  Shipping  (Mercantile  Marine  Fund)  Act,  1898,  and  this 
Act,  may  be  cited  together  as  the  Merchant  Shipping  Acts,  1894  to  1900. 


The  Finance  Act,  1901. 

1  Edw.  VII. 
Cap.  VII. 


Provision  as  to  continuation  clauses  in  policies  of  sea  Insurance.    54  &  55  Vict.  c.  39. 

11.  1.  Notwithstanding  anything  contained  in  the  Stamp  Act  1891,  a  policy  of 
sea  insurance  made  for  time  may  contain  a  continuation  clause  as  defined 
in  this  section,  and  such  a  policy  shall  not  be  invahd  on  the  ground  only 
that  by  reason  of  the  continuation  clause  it  may  become  available  for  a 
period  exceeding  twelve  months. 

2.  There  shaU  be  charged  on  a  policy  of  sea  insurance  containing  such  a  con- 
tinuation clause  a  stamp  duty  of  sixpence  in  addition  to  the  stamp  duty 
which  is  otherwise  chargeable  on  the  pohcy. 

3.  If  the  risk  covered  by  the  continuation  clause  attaches  and  a  new  pohcy 
is  not  issued  covering  the  risk,  the  continuation  clause  shall  be  deemed 
to  be  new  and  separate  contract  of  sea  insurance  expressed  in  the  pohcy 
in  which  it  is  contained  but  not  covered  by  the  stamp  thereon,  and  the 
policy  shall  be  stamped  in  respect  of  that  contract  accordingly,  but  may 
be  so  stamped  without  penalty  at  any  time  not  exceeding  thirty  days  after 
the  risk  has  so  attached. 

4.  For  the  purposes  of  this  section,  the  expression  "continuation  clause"  means 
an  agreement  to  the  following  or  the  like  effect,  namely  that  in  the  event 
of  the  ship,  being  at  sea  or  the  voyage  otherwise  not  completed  on  the  ex- 
piration of  the  poUcy  the  subjectmatter  of  the  insurance  shall  be  held  covered 
until  the  arrival  of  the  ship,  or  for  a  reasonable  time  thereafter  not  exceeding 
thirty  days. 

Bank  HoUdays  (Ireland)  Act,  1903. 

3  Edw.  VII. 
Cap.  I. 

The  provisions  of  the  Bank  Holidays  Act,  1871,  and  the  Hohdays  Exten- 
sion Act,  1875,  so  far  as  they  relate  to  Ireland,  are  extended  to  the  seventeenth 
day  of  every  March  when  a  week  day,  and,  if  a  Sunday,  to  the  next  day  follow- 
ing, and  this  day  shall  be  a  bank  holiday  in  Ireland  within  the  meaning  of 
these  Acts. 


The  Revenue  Act,  1903. 

3  Edw.  VII. 
Cap.  XLVI. 


Stamping  of  policies  on  ships  under  construction,  etc. 

8.  A  policy  of  insurance  made  or  purporting  to  be  made  upon,  or  to  cover 
any  ship  or  vessel,  or  the  machinery  of  fittings  belonging  to  the  ship  or  vessel  whilst 
under  construction,  or  repair,  or  on  trial,  shall  be  sufficiently  stamped  for  the  pur- 
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poses  of  the  Stamp  Act,  1891,  and  the  Acts  amending  that  Act,  if  stamped  as  a 
poUcy  of  sea  insurance  made  for  a  voyage,  and  though  made  for  a  time  exceeding 
twelve  months  shall  not  be  deemed  to  be  a  policy  of  sea  insurance  made  for  time. 


Shipowners'  Negligence  (Remedies)  Act,  1905. 

5  Edw.  VII. 
Cap.  X. 
An  Act  to  enlarge  the  Remedies  of  Persons  injured  by  the  Negli- 
gence of  Shipowners  (4th  August  1905). 


Enlargement  of  remedy  by  action  for  injuries  caused  by  negligence  of  a  sliipowner. 
1.  1.  If  it  is  alleged  that  the  owners  of  any  ship  are  Uable  to  pay  damages  in 
respect  of  personal  injuries  including  fatal  injuries  caused  by  the  ship,  or 
sustained  on,  in,  or  about  the  ship  in  any  port  or  harbour  in  the  United 
Kingdom  in  consequence  of  the  wrongful  act,  neglect,  or  default  of  the 
owners  of  the  ship,  or  the  master  or  officers  or  crew  thereof,  or  any  other 
person  in  the  employment  of  the  owners  of  the  ship,  or  of  any  defect  in 
the  ship  or  its  apparel  or  equipment,  and  at  any  time  that  ship  is  found  in 
any  port  or  river  of  England  or  Ireland,  or  within  three ,  miles  of  the  coast 
thereof,  a  judge  of  any  court  of  record  in  England  or  Ireland  may,  upon  its 
being  shown  to  him  by  any  person  applying  in  accordance  with  rules  of 
court  that  the  owners  are  probably  hable  to  pay  damages  in  respect  of  such 
injuries,  and  that  none  of  the  owners  reside  in  the  United  Kingdom,  issue 
an  order  directed  to  any  officer  of  customs  or  other  officer  named  by  the 
judge  requiring  him  to  detain  the  ship  until  such  time  as  the  owners,  agent, 
master,  or  consignee  thereof  have  made  satisfaction  in  respect  of  the  injuries, 
or  have  given  security,  to  be  approved  by  the  judge,  to  abide  the  event 
of  any  action,  suit,  or  other  legal  proceeding  that  may  be  instituted  in 
respect  of  the  injuries,  and  to  pay  aU  costs  and  damages  that  may  be  awarded 
thereon;  and  any  officer  of  customs  or  other  officer  to  whom  the  order  is 
directed  shaU  detain  the  ship  accordingly. 

2.  In  any  legal  proceeding  in  relation  to  such  injuries  as  aforesaid,  the  person 
giving  security  shall  be  made  defendant,  and  shaU  be  stated  to  be  the  owner 
of  the  ship  which  has  caused  the  injuries,  or  on,  in,  or  about  which  the  in- 
juries were  sustained,  and  the  production  of  the  order  of  the  judge,  made 
in  relation  to  the  security,  shall  be  conclusive  evidence  of  the  hability  of 
the  defendant  to  the  proceeding. 

3.  Section  six  hundred  and  ninety- two  of  the  Merchant  Shipping  Act,  1894, 
shall  apply  to  the  detention  of  a  ship  under  this  Act  as  it  apphes  to  the 
detention  of  a  ship  under  that  Act,  and  the  expressions  "port"  and  "harbour" 
have  the  same  meaning  as  in  that  Act,  and,  if  the  owner  of  a  ship  is  a  corpo- 
ration, it  shall  for  the  purposes  of  this  Act  be  deemed  to  reside  in  the  United 
Kingdom  if  it  has  an  office  in  the  United  Kingdom  at  which  service  of 
writs  can  be  effected. 

4.  The  words  "person  applying"  in  this  section  shall  include  an  employer 
who  has  paid  compensation  or  against  whom  a  claim  for  compensation  has 
been  made  under  the  Workmen's  Compensation  Act,  1897,  as  amended 
by  any  subsequent  enactment,  if  he  shows  the  judge  that  he  probably  is 
or  wiU  become  entitled  to  be  indenmified  under  that  Act,  and  in  such  case 
this  section  shall  apply  as  if  the  employer  were  a  person  claiming  damages 
in  respect  of  personal  injuries. 

Commencement  and  sliort  title. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  January  nineteen 
hundred  and  six,  and  may  be  cited  as  the  Shipowners'  Neghgence  (Remedies) 
Act,  1905. 
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The  Trade  Marks  Act,  1906. 

5  Edw.  VII. 

Chap.  XV. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Trade  Marks. 

Short  title. 

1.  This  Act  may  he  cited  as  the  Trade  Marks  Act,  1905. 

Commencement  of  Act. 

2.  This  Act  shall,  save  as  otherwise  expressly  provided,  come  into  operation 
on  the  first  day  of  April  one  thousand  nine  hundred  and  six. 

Part  I. 

Definitions. 

3.  In  and  for  the  purposes  of  this  Act  (unless  the  context  otherwise  requires) : 

A  "mark"  shall  include  a  device,  brand,  heading,  label,  ticket,  name, 
signature,  word,  letter,  numeral,  or  any  combination  thereof: 

A  "trade  mark"  shall  mean  a  mark  used  or  proposed  to  be  used  upon  or 
in  connexion  with  goods  for  the  purpose  of  indicating  that  they  are  the  goods  of 
the  proprietor  of  such  trade  mark  by  virtue  of  manufacture,  selection,  certi- 
fication, dealing  with,  or  offering  for  sale: 

A  "registrable  trade  mark"  shall  mean  a  trade  mark  which  is  capable 
of  registration  under  the  provisions  of  this  Act: 

"The  register"  shall  mean  the  register  of  trade  marks  kept  under  the 
provisions  of  this  Act: 

A  "registered  trade  mark"  shall  mean  a  trade  mark  which  is  actually  upon 
the  register: 

"Prescribed"  shall  mean,  in  relation  to  proceedings  before  the  Court, 
prescribed  by  rules  of  court,  and  in  other  cases,  prescribed  by  this  Act  or  the 
Rules  thereunder: 

"The  Court"  shall  mean  (subject  to  the  provisions  for  Scotland,  Ireland 
and  the  Isle  of  Man)  His  Majesty's  High  Court  of  Justice  in  England. 

Register  of  Trade  Marks. 

4.  There  shall  be  kept  at  the  Patent  Office  for  the  purposes  of  this  Act  a 
book  called  the  Register  of  Trade  Marks,  wherein  shall  be  entered  all  registered 
trade  marks  with  the  names  and  addresses  of  their  proprietors,  notifications  of 
assignments  and  transmissions,  disclaimers,  conditions,  Umitations,  and  such  other 
matters  relating  to  such  trade  marks  as  may  from  time  to  time  be  prescribed.  The 
register  shall  be  kept  under  the  control  and  management  of  the  Comptroller-General 
of  Patents,  Designs,  and  Trade  Marks,  who  is  in  this  Act  referred  to  as  the  Re- 
gistrar. 

Trust  not  to  be  entered  on  register. 

5.  There  shall  not  be  entered  in  the  register  any  notice  of  any  trust  expressed, 
implied,  or  constructive,  nor  shall  any  such  notice  be  receivable  by  the  Registrar. 

Incorporation  of  existing  register. 

6.  The  register  of  trade  marks  existing  at  the  date  of  the  commencement  of 
this  Act,  and  all  registers  of  trade  marks  kept  under  previous  Acts,  which  are  deem- 
ed part  of  the  same  book  as  such  register,  shall  be  incorporated  with  and  form 
part  of  the  register.  Subject  to  the  provisions  of  sections  thirty-six  and  forty-one 
of  this  Act  the  validity  of  the  original  entry  of  any  trade  mark  upon  the  registers 
so  incorporated  shaU  be  determined  in  accordance  with  the  statutes  in  force  at  the 
date  of  such  entry,  and  such  trade  mark  shall  retain  its  original  date,  but  for  all 
other  purposes  it  shall  be  deemed  to  be  a  trade  mark  registered  under  this  Act. 

Inspection  of  and  extract  from  register. 

7.  The  register  kept  under  this  Act  shall  at  all  convenient  times  be  open  to 
the  inspection  of  the  pubhc,  subject  to  such  regulations  as  may  be  prescribed;  and 
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certified  copies,  sealed  with  the  seal  of  the  Patent  Office,  of  any  entry  in  any  such 
register  shall  be  given  to  any  person  requiring  the  same  on  payment  of  the 
prescribed  fee. 

Trade  mark  must  be  lor  partleular  goods. 

8.  A  trade  mark  must  be  registered  in  respect  of  particular  goods  or  classes 
of  goods. 

Registrable  trade  marks. 

9.  A  registrable  trade  mark  must  contain  or  consist  of  at  Jeast  one  of  the  follow- 
ing essential  particulars: 

1.  The  name  of  a  company,  individual,  or  firm  represented  in  a  special  or 
particular  manner. 

2.  The  signature  of  the  appUcant  for  registration  or  some  predecessor  in  his 
business. 

3.  An  invented  word  or  invented  words. 

4.  A  word  or  words  having  no  direct  reference  to  the  character  or  quaUty  of 
the  goods,  and  not  being  according  to  its  ordinary  signification  a  geograplii- 
cal  name  or  a  surname. 

5.  Any  other  distinctive  mark,  but  a  name,  signature,  or  word  or  words,  other 
than  such  as  fall  within  the  descriptions  in  the  above  paragraphs  (1),  (2), 
(3),  and  (4),  shall  not,  except  by  order  of  the  Board  of  Trade  or  the  Court, 
be  deemed  a  distinctive  mark: 

Provided  always  that  any  special  or  distinctive  word  or  words,  letter,  numeral, 
of  combination  of  letters  or  numerals  used  as  a  trade  mark  by  the  applicant  or  his 
predecessors  in  business  before  the  thirteenth  day  of  August  one  thousand  eight 
hundred  and  seventy-five,  which  has  continued  to  be  used  (either  in  its  original 
form  or  with  additions  or  alterations  not  substantially  affecting  the  identity  of 
the  same)  down  to  the  date  of  the  application  for  registration  shall  be  registrable 
as  a  trade  mark  under  this  Act. 

For  the  purposes  of  this  section  "distinctive"  shall  mean  adapted  to  distinguish 
the  goods  of  the  proprietor  of  the  trade  mark  from  those  of  other  persons. 

In  determining  whether  a  trade  mark  is  so  adapted,  the  tribunal  may,  in  the 
case  of  a  trade  mark  in  actual  u?e,  take  into  consideration  the  extent  to  which  such 
■user  has  rendered  such  trade  mark  in  fact  distinctive  for  the  goods  with  respect  to 
which  it  is  registered  or  proposed  to  be  registered. 

Coloured  tra.de  marks. 

10.  A  trade  mark  may  be  limited  in  whole  or  in  part  to  one  or  more  specified 
colours,  and  in  such  case  the  fact  that  it  is  so  limited  shall  be  taken  into  consideration 
by  any  tribunal  having  to  decide  on  the  distinctive  character  of  such  trade  mark. 
If  and  so  far  as  a  trade  mark  is  registered  without  limitation  of  colour  it  shall  be 
■deemed  to  be  registered  for  all  colours. 

Restriction  on  registration. 

11.  It  shall  not  be  lawful  to  register  as  a  trade  mark  or  part  of  a  trade  mark 
any  matter,  the  use  of  which  would  by  reason  of  its  being  calculated  to  deceive  or 
otherwise  be  disentitled  to  protection  in  a  court  of  justice,  or  would  be  contrary  to 
law  or  morality,  or  any  scandalous  design. 

Application  (or  registration. 

12.    1.  Any  person  claiming  to  be  the  proprietor  of  a  trade  mark  who  is  desirous  of 

registering  the  same  must  apply  in  writing  to  the  Eegistrar  in  the  prescribed 

manner. 
2.  Subject  to  the  provisions  of  this  Act  the  Registrar  may  refuse  such  apph- 

cation,  or  may  accept  it  absolutely  or  subject  to  conditions,  amendments, 

or  modifications. 
.3.  In  case  of  any  such  refusal  or  conditional  acceptance  the  Registrar  shall, 

if  required  by  the  applicant,  state  in  writing  the  groimds  of  his  decision 

and  the  materials  used  by  him  in  arriving  at  the  same,  and  such  decision 

shall  be  subject  to  appeal  to  the  Board  of  Trade  or  to  the  Court  at  the  option 

of  the  apphcant. 
4.  An  appeal  under  this  section  shall  be  made  in  the  prescribed  manner,  and 

on  such  appeal  the  Board  of  Trade  or  the  Court,  as  the  case  may  be,  shall, 
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if  required,  hear  the  applicant  and  the  Registrar,  and  shall  make  an  order 
determining  whether,  and  subject  to  what  conditions,  amendments,  or 
modifications,  if  any,  the  application  is  to  be  accepted. 

5.  Appeals  under  this  section  shall  be  heard  on  the  materials  so  stated  by  the 
Registrar  to  have  been  used  by  him  in  arriving  at  his  decision,  and  no  further 
grounds  of  objection  to  the  acceptance  of  the  application  shall  be  allowed 
to  be  taken  by  the  Registrar,  other  than  those  stated  by  him,  except  by 
leave  of  the  tribunal  hearing  the  appeal.  Where  any  further  grounds  of 
objection  are  taken  the  applicant  shall  be  entitled  to  withdraw  his  appli- 
cation without  payment  of  costs  on  giving  notice  as  prescribed. 

6.  The  Registrar  or  the  Board  of  Trade  or  the  Court,  as  the  case  may  be,  may 
at  any  time,  whether  before  or  after  acceptance,  correct  any  error  in  or 
in  connexion  with  the  application,  or  may  permit  the  apphcant  to  amend 
his  application  upon  such  terms  as  they  may  think  fit. 

Advertisement  of  application. 

13.  When  an  application  for  registration  of  a  trade  mark  has  been  accepted, 
whether  absolutely  or  subject  to  conditions,  the  Registrar  shall,  as  soon  as  may 
be  after  such  acceptance,  cause  the  appUcation  as  accepted  to  be  advertised  in  the 
prescribed  manner.  Such  adveitisement  shall  set  forth  all  conditions  subject  to 
which  the  application  has  been  accepted. 

Opposition  to  registration. 

14.  1.  Any  person  may,  within  the  prescribed  time  from  the  date  of  the  advertise- 
ment of  an  application  for  the  registration  of  a  trade  mark,  give  notice  to 
the  Registrar  of  opposition  to  such  registration. 

2.  Such  notice  shall  be  given  in  writing  in  the  prescribed  manner,  and  shall 
include  a  statement  of  the  grounds  of  opposition. 

3.  The  Registrar  shall  send  a  copy  of  such  notice  to  the  apphcant,  and  within 
the  prescribed  time  after  the  receipt  of  such  notice,  the  apphcant  shall 
send  to  the  Registrar,  in  the  prescribed  manner,  a  counter-statement  of 
the  grounds  on  which  he  relies  for  his  application,  and,  if  he  does  not  do 
so,  he  shall  be  deemed  to  have  abandoned  his  application. 

4.  If  the  apphcant  sends  such  counter-statement,  the  Registrar  shall  furnish 
a  copy  thereof  to  the  persons  giving  notice  of  opposition,  and  shall,  after 
hearing  the  parties,  if  so  required,  and  considering  the  evidence,  decide 
whether,  and  subject  to  what  conditions,  registration  is  to  be  permitted. 

5.  The  decision  of  the  Registrar  shall  be  subject  to  appeal  to  the  Court  or, 
with  the  consent  of  the  parties,  to  the  Board  of  Trade. 

6.  An  appeal  under  this  section  shall  be  made  in  the  prescribed  manner,  and 
on  such  appeal  the  Board  of  Trade  or  the  Court,  as  the  case  may  be,  shall, 
if  required,  hear  the  parties  and  the  Registrar,  and  shall  make  an  order 
determining  whether,  and  subject  to  what  conditions,  if  any,  registration 
is  to  be  permitted. 

7.  On  the  hearing  of  any  such  appeal  any  party  may  either  in  the  manner 
prescribed  or  by  special  leave  of  the  tribunal  bring  forward  further  material 
for  the  consideration  of  the  tribunal. 

8.  In  proceedings  xmder  this  section  no  further  grounds  of  objection  to  the 
registration  of  a  trade  mark  shall  be  allowed  to  be  taken  by  the  opponent 
or  the  Registrar  other  than  those  stated  by  the  opponent  as  herein-above 
provided  except  by  leave  of  the  tribunal  hearing  the  appeal.  Where  any 
further  grounds  of  objection  are  taken  the  applicant  shall  be  entitled  to 
withdraw  his  application  without  payment  of  the  costs  of  the  opponent 
on  giving  notice  as  prescribed. 

9.  In  any  appeal  under  this  section,  the  tribunal  may,  after  hearing  the  Re- 
gistrar, permit  the  trade  mark  proposed  to  be  registered  to  be  modified  in 
any  manner  not  substantially  affecting  the  identity  of  such  trade  mark, 
but  in  such  case  the  trade  mark  as  so  modified  shall  be  advertised  in  the. 
prescribed  manner  before  being  registered. 

10.  The  Registrar,  or  in  the  case  of  an  appeal  to  the  Board  of  Trade  the  Board 
of  Trade,  shall  have  power  ra  proceedings  under  this  section  to  award  to 
any  party  such  costs  as  they  may  consider  reasonable,  and  te  direct  how 
and  by  what  parties  they  are  to  be  paid. 
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11.  If  a  party  giving  notice  of  opposition  or  of  appeal  neither  resides  nor  carries 
on  business  in  the  United  Kingdom,  the  tribunal  may  require  such  party 
to  give  security  for  costs  of  the  proceedings  before  it  relative  to  such  oppo- 
sition or  appeal,  and  in  default  of  such  security  being  duly  given  may  treat 
the  opposition  or  appeal  as  abandoned. 

Disclaimers. 

15.  If  a  trade  mark  contains  parts  not  separately  registered  by  the  proprietor 
as  trade  marks,  or  if  it  contains  matter  common  to  the  trade  or  otherwise  of  a  non- 
distinctive  character,  the  Registrar  or  the  Board  of  Trade  or  the  Court,  in  deciding 
whether  such  trade  mark  shall  be  entered  or  shall  remain  upon  the  register,  may 
require,  as  a  condition  of  its  being  upon  the  register,  that  the  proprietor  shall 
disclaim  any  right  to  the  exclusive  use  of  any  part  or  parts  of  such  trade  mark, 
or  of  all  or  any  portion  of  such  matter,  to  the  exclusive  use  of  which  they  hold  him 
not  to  be  entitled,  or  that  he  shall  make  such  other  disclaimer  as  they  may  consider 
needful  for  the  purpose  of  defining  his  rights  under  such  registration:  Provided 
always  that  no  disclaimer  upon  the  register  shall  affect  any  rights  of  the  proprietor 
of  a  trade  mark  except  such  as  arise  out  of  the  registration  of  the  trade  mark  in 
respect  of  which  the  disclaimer  is  made. 

Date  of  registration. 

16.  When  an  application  for  registration  of  a  trade  mark  has  been  accepted 
and  has  not  been  opposed,  and  the  time  for  notice  of  opposition  has  expired,  or 
having  been  opposed  the  opposition  has  been  decided  in  favour  of  the  applicant,  the 
Registrar  shall,  unless  the  Board  of  Trade  otherwise  direct,  register  the  said  trade 
mark,  and  the  trade  mark,  when  registered,  shall  be  registered  as  of  the  date  of 
the  application  for  registration,  and  such  date  shall  be  deemed  for  the  purposes 
of  this  Act  to  be  the  date  of  registration. 

Certificate  of  registration. 

17.  On  the  registration  of  a  trade  mark  the  Registrar  shall  issue  to  the  appli- 
cant a  certificate  in  the  prescribed  form  of  the  registration  of  such  trade  mark 
under  the  hand  of  the  Registrar,  and  sealed  with  the  seal  of  the  Patent  Office. 

Non-completion  of  registration. 

18.  Where  registration  of  a  trade  mark  is  not  completed  within  twelve  months 
from  the  date  of  the  application  by  reason  of  default  on  the  part  of  the  applicant, 
the  Registrar  may,  after  giving  notice  of  the  non-completion  to  the  apphcant  in 
writing  in  the  prescribed  manner,  treat  the  application  as  abandoned  unless  it  is 
completed  within  the  time  specified  in  that  behalf  in  such  notice. 

Identical  marks. 

19.  Except  by  order  of  the  Court  or  in  the  case  of  trade  marks  in  use  before 
the  thirteenth  day  of  August  one  thousand  eight  hundred  and  seventy-five,  no 
trade  mark  shall  be  registered  in  respect  of  any  goods  or  description  of  goods  which 
is  identical  with  one  belonging  to  a  different  proprietor  which  is  already  on  the 
register  with  respect  to  such  goods  or  description  of  goods,  or  so  nearly  resembling 
such  a  trade  mark  as  to  be  calculated  to  deceive. 

Rival  claims  to  identical  marlcs. 

20.  Where  each  of  several  persons  claims  to  be  proprietor  of  the  same  trade 
mark,  or  of  nearly  identical  trade  marks  in  respect  of  the  same  goods  or  description 
of  goods,  and  to  be  registered  as  such  proproetor,  the  Registrar  may  refuse  to  re- 
gister any  of  them  until  their  rights  have  been  determined  by  the  Court,  or  have 
been  settled  by  agreement  in  a  manner  approved  by  him  or  (on  appeal)  by  the  Board 
of  Trade. 

Concurrent  user. 

21.  In  case  of  honest  concurrent  user  or  of  other  special  circumstances  which, 
in  the  opinion  of  the  Court,  make  it  proper  so  to  do,  the  Court  may  permit  the 
registration  of  the  same  trade  mark,  or  of  nearly  identical  trade  marks,  for  the  same 
goods  or  description  of  goods  by  more  than  one  proprietor  subject  to  such  condi- 
tions and  limitations,  if  any,  as  to  mode  or  place  of  user  or  otherwise,  as  it  may  think 
it  right  to  impose. 
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Assignment  and  transmission  of  trade  marks. 

22.  A  trade  mark  when  registered  shall  be  assigned  and  transmitted  only 
in  connexion  with  the  goodwill  of  the  business  concerned  in  the  goods  for  which 
it  has  been  registered  and  shall  be  determinable  with  that  goodwill.  But  nothing 
in  this  section  contained  shall  be  deemed  to  affect  the  right  of  the  proprietor  of  a 
registered  trade  mark  to  assign  the  right  to  use  the  same  in  any  British  possession 
or  protectorate  or  foreign  country  in  connexion  with  any  goods  for  which  it  is  re- 
gistered together  with  the  goodwill  of  the  business  therein  in  such  goods. 

Apportionment  of  marlts  on  dissolution  of  partnership. 

23.  In  any  case  where  from  any  cause,  whether  by  reason  of  dissolution  of 
partnership  or  otherwise,  a  person  ceases  to  carry  on  business,  and  the  goodwill 
of  such  person  does  not  pass  to  one  successor  but  is  divided,  the  Registrar  may 
(subject  to  the  provisions  of  this  Act  as  to  associated  trade  marks),  on  the  appli- 
cation of  the  parties  interested,  permit  an  apportionment  of  the  registered  trade 
marks  of  the  person  among  the  persons  in  fact  continuing  the  business,  subject  to 
such  conditions  and  modifications,  if  any,  as  he  may  think  necessary  in  the  public 
interest.  Any  decision  of  the  Registrar  under  this  section  shall  be  subject  to  appeal 
to  the  Board  of  Trade. 

Associated  Trade  Marks. 

24.  If  apphcation  be  made  for  the  registration  of  a  trade  mark  so  closely 
resembUng  a  trade  mark  of  the  applicant  already  on  the  register  for  the  same  goods 
or  description  of  goods  as  to  be  calculated  to  deceive  or  cause  confusion  if  used 
by  a  person  other  than  the  appUcant,  the  tribunal  hearing  the  application  may 
require  as  a  condition  of  registration  that  such  trade  marks  shall  be  entered  on  the 
register  as  associated  trade  marks. 

Combined  trade  marks. 

25.  If  the  proprietor  of  a  trade  mark  claims  to  be  entitled  to  the  exclusive 
use  of  any  portion  of  such  trade  mark  separately  he  may  apply  to  register  the  same 
as  separate  trade  marks.  Each  such  separate  trade  mark  must  satisfy  all  the  con- 
ditions and  shall  have  all  the  incidents  of  an  independent  trade  mark,  except  that 
when  registered  it  and  the  trade  mark  of  which  it  forms  a  part  shall  be  deemed  to 
be  associated  trade  marks  and  shall  be  entered  on  the  register  as  such,  but  the  user 
of  the  whole  trade  mark  shall  for  the  purposes  of  this  Act  be  deemed  to  be  also  a 
user  of  such  registered  trade  marks  belonging  to  the  same  proprietor  as  it  contains. 

Series  of  trade  marks. 

26.  When  a  person  claiming  to  be  the  proprietor  of  several  trade  marks  for 
the  same  description  of  goods  which,  while  resembling  each  other  in  the  material 
particulars  thereof,  yet  differ  in  respect  of 

a)  statements  of  the  goods  for  which  they  are  respectively  used  or  proposed 
to  be  used;  or 

b)  statements  of  number,  price,  quality,  or  names  of  places;  or 

c)  other  matter  of  a  non-distinctive  character  which  does  not  substantially 
affect  the  identity  of  the  trade  mark;  or 

d)  colour; 

seeks  to  register  such  trade  marks,  they  may  be  registered  as  a  series  in  one  regis- 
tration. All  the  trade  marks  in  a  series  of  trade  marks  so  registered  shall  be  deem- 
ed to  be,  and  shall  be  registered  as,  associated  trade  marks. 

Assignment  and  user  of  associated  trade  marks. 

27.  Associated  trade  marks  shall  be  assignable  or  transmissible  only  as  a 
whole  and  not  separately,  but  they  shall  for  all  other  purposes  be  deemed  to  have 
been  registered  as  separate  trade  marks.  Provided  that  where  under  the  provi- 
sions of  this  Act  user  of  a  registered  trade  mark  is  required  to  be  proved  for  any 
purpose,  the  tribunal  may  if  and  so  far  as  it  shall  think  right  accept  user  of  an  asso- 
ciated registered  trade  mark,  or  of  the  trade  mark  with  additions  or  alterations 
not  substantially  affecting  its  identity,  as  an  equivalent  for  such  user. 

Duration  of  registration. 

28.  The  registration  of  a  trade  mark  shall  be  for  a  period  of  fourteen  years, 
but  may  be  renewed  from  time  to  time  in  accordance  with  the  provisions  of  this  Act. 
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Renewal  ol  registration. 

29.  The  Registrar  shall,  on  application  made  by  the  registered  proprietor  of 
a  trade  mark  in  the  prescribed  manner  and  within  the  prescribed  period,  renew 
the  registration  of  such  trade  mark  for  a  period  of  fourteen  years  from  the  expiration 
of  the  original  registration  or  of  the  last  renewal  of  registration,  as  the  case  may  be, 
which  date  is  herein  termed  "the  expiration  of  the  last  registration". 

Procedure  on  expiry  of  period  of  registration. 

30.  At  the  prescribed  time  before  the  expiration  of  the  last  registration  of 
a  trade  mark,  the  Registrar  shall  send  notice  in  the  prescribed  manner  to  the  re- 
gistered proprietor  at  his  registered  address  of  the  date  at  which  the  existing  re- 
gistration will  expire  and  the  conditions  as  to  payment  of  fees  and  otherwise  upon 
which  a  renewal  of  such  registration  may  be  obtained,  and  if  at  the  expiration 
of  the  time  prescribed  in  that  behalf  such  conditions  have  not  been  duly  compUed 
with,  the  Registrar  may  remove  such  trade  mark  from  the  register,  subject  to 
such  conditions  (if  any)  as  to  its  restoration  to  the  register  as  may  be  prescribed. 

Status  of  unrenewed  trade  marlt. 

31.  Where  a  trade  mark  has  been  removed  from  the  register  for  nonpay- 
ment of  the  fee  for  renewal,  such  trade  mark  shall,  nevertheless,  for  the  purpose 
of  any  appUcation  for  registration  during  one  year  next  after  the  date  of  such  remo- 
val, be  deemed  to  be  a  trade  mark  which  is  already  registered,  unless  it  is  shown  to 
the  satisfaction  of  the  Registrar  that  there  had  been  no  bona  fide  trade  user  of 
such  trade  mark  during  the  two  years  immediately  preceding  such  removal. 

Correction  of  register. 

32.  The  Registrar  may,  on  request  made  in  the  prescribed  manner  by  the 
registered  proprietor  or  by  some  person  entitled  by  law  to  act  in  his  name, 

1.  Correct  any  error  in  the  name  or  address  of  the  registered  proprietor  of  a 
trade  mark;  or 

2.  Enter  any  change  in  the  name  or  address  of  the  person  who  is  registered 
as  proprietor  of  a  trade  mark;  or 

3.  Cancel  the  entry  of  a  trade  mark  on  the  r-egister;  or 

4.  Strike  out  any  goods  or  classes  of  goods  from  those  for  which  a  trade  mark 
is  registered;  or 

5.  Enter  a  disclaimer  or  memorandum  relating  to  a  trade  mark  which  does 
not  in  any  way  extend  the  rights  given  by  the  existing  registration  of  such 
trade  mark. 

Any  decision  of  the  Registrar  under  this  section  shall  be  subject  to  appeal 
to  the  Board  of  Trade. 
Registration  of  assignments,  &c. 

33.  Subject  to  the  provisions  of  this  Act  where  a  person  becomes  entitled  to 
a  registered  trade  mark  by  assignment,  transmission,  or  other  operation  of  law, 
the  Registrar  shall,  on  request  made  in  the  prescribed  manner,  and  on  proof  of 
title  to  his  satisfaction,  cause  the  name  and  address  of  such  person  to  be  entered  on 
the  register  as  proprietor  of  the  trade  mark.  Any  decision  of  the  Registrar  under 
this  section  shall  be  subject  to  appeal  to  the  Court  or,  with  the  consent  of  the  parties, 
to  the  Board  of  Trade. 

Alteration  of  registered  trade  mark. 

34.  The  registered  proprietor  of  any  trade  mark  may  apply  in  the  prescribed 
manner  to  the  Registrar  for  leave  to  add  to  or  alter  such  trade  mark  in  any  manner 
not  substantially  affecting  the  identity  of  the  same,  and  the  Registrar  may  refuse 
such  leave  or  may  grant  the  same  on  such  terms  as  he  may  think  fit,  but  any  such 
refusal  or  conditional  permission  shall  be  subject  to  appeal  to  the  Board  of  Trade. 
If  leave  be  granted,  the  trade  mark  as  altered  shall  be  advertised  in  the  prescribed 
manner. 

Rectification  of  register. 

35.  Subject  to  the  provisions  of  this  Act 

1.  The  Court  may  on  the  application  in  the  prescribed  manner  of  any  person 
aggrieved  by  the  non-insertion  in  or  omission  from  the  register  of  any  entry, 
or  by  any  entry  made  in  the  register  without  sufficient  cause,  or  by  any  entry 
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wrongly  remaining  on  the  register,  or  by  any  error  or  defect  in  any  entry  in 
the  register,  make  such  order  for  making,  expunging,  or  varying  such  entry 
as  it  may  think  fit. 

2.  The  Court  may  in  any  proceeding  under  this  section  decide  any  question 
that  it  may  be  necessary  or  expedient  to  decide  in  connexion  with  the  rec- 
tification of  the  register. 

3.  In  case  of  fraud  in  the  registration  or  transmission  of  a  registered  trade 
mark,  the  Registrar  may  himself  apply  to  the  Court  under  the  provisions 
of  this  section. 

4.  Any  order  of  the  Court  rectifying  the  register  shall  direct  that  notice  of  the 
rectification  shall  be  served  upon  the  Registrar  in  the  prescribed  manner 
who  shall  upon  receipt  of  such  notice  rectify  the  register  accordingly. 

Trade  marks  registered  under  previous  Acts. 

36.  No  trade  mark  which  is  upon  the  register  at  the  commencement  of  this 
Act  and  which  under  this  Act  is  a  registrable  trade  mark  shall  be  removed  from 
the  register  on  the  ground  that  it  was  not  registrable  imder  the  Acts  in  force  at 
the  date  of  its  registration.  But  nothing  in  this  section  contained  shall  subject 
any  person  to  any  liability  in  respect  of  any  act  or  thing  done  before  the  com- 
mencement of  this  Act  to  which  he  would  not  have  been  subject  under  the  Acts 
then  in  force. 

Non-user  of  trade  mark. 

37.  A  registered  trade  mark  may,  on  the  application  to  the  court  of  any  person 
aggrieved,  be  taken  off  the  register  in  respect  of  any  of  the  goods  for  which  it  is 
registered,  on  the  ground  that  it  was  registered  by  the  proprietor  or  a  predecessor 
in  title  without  any  bona  fide  intention  to  use  the  same  in  connexion  with  such 
goods,  and  there  has  in  fact  been  no  bona  fide  user  of  the  same  in  connexion  there- 
with, or  on  the  ground  that  there  has  been  no  bona  fide  user  of  such  trade  mark 
in  connexion  with  such  goods  during  the  five  years  immediately  preceding  the  appli- 
cation, unless  in  either  case  such  non-user  is  shown  to  be  due  to  special  circumstances 
in  the  trade,  and  not  to  any  intention  not  to  use  or  to  abandon  such  trade  mark  in 
respect  of  such  goods. 

Effect  of  Registration. 
Powers  ol  registered  proprietor. 

38.  Subject  to  the  provisions  of  this  Act — 

1.  The  person  for  the  time  being  entered  in  the  register  as  proprietor  of  a  trade 
mark  shall,  subject  to  any  rights  appearing  from  such  register  to  be  vested 
in  any  other  person,  have  power  to  assign  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment. 

2.  Any  equities  in  respect  of  a  trade  mark  may  be  enforced  in  like  manner  as 
in  respect  of  any  other  personal  property. 

Riglits  of  proprietor  of  trade  mark. 

39.  Subject  to  the  provisions  of  section  forty-one  of  this  Act  and  to  any  Umi- 
tations  and  conditions  entered  upon  the  register,  the  registration  of  a  person  as 
proprietor  of  a  trade  mark  shall,  if  vaUd,  give  to  such  person  the  exclusive  right  to 
the  use  of  such  trade  mark  upon  or  in  connexion  with  the  goods  in  respect  of  which 
it  is  registered:  Provided  always  that  where  two  or  more  persons  are  registered 
proprietors  of  the  same  (or  substantially  the  same)  trade  mark  in  respect  of  the 
same  goods  no  rights  of  exclusive  user  of  such  trade  mark  shall  (except  so  far  as 
their  respective  rights  shall  have  been  defined  by  the  Court)  be  acquired  by  any 
one  of  such  persons  as  against  any  other  by  the  registration  thereof,  but  each  of 
such  persons  shall  otherwise  have  the  same  rights  as  if  he  were  the  sole  registered 
proprietor  thereof. 

Registration  to  be  prima  facie  evidence  of  validity. 

40.  In  all  legal  proceedings  relating  to  a  registered  trade  mark  (including 
applications  under  section  thirty-five  of  this  Act)  the  fact  that  a  person  is  registered 
as  proprietor  of  such  trade  mark  shall  be  prima  facie  evidence  of  the  validity  of 
the  original  registration  of  such  trade  mark  and  of  all  subsequent  assignments  and 
transmissions  of  the  same. 
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Registration  to  be  conclusive  after  seven  years. 

41.  In  all  legal  proceedings  relating  to  a  registered  trade  mark  (including 
applications  under  section  thirty-five  of  this  Act)  the  original  registration  of  such 
trade  mark  shall  after  the  expiration  of  seven  years  from  the  date  of  such  original  regis- 
tration (or  seven  years  from  the  passing  of  this  Act,  whichever  shall  last  happen) 
be  taken  to  be  vahd  in  all  respects  imless  such  original  registration  was  obtained 
by  fraud,  or  unless  the  trade  mark  offends  against  the  provisions  of  section  eleven 
of  this  Act: 

Provided  that  nothing  in  this  Act  shall  entitle  the  proprietor  of  a  registered 
trade  mark  to  interfere  with  or  restrain  the  user  by  any  person  of  a  similar  trade 
mark  upon  or  in  coimexion  with  goods  upon  or  in  connexion  with  which  sufth  per- 
son has,  by  himself  or  his  predecessors  in  business,  continuously  used  such  trade 
mark  from  a  date  anterior  to  the  user  of  the  first-mentioned  trade  mark  by  the 
proprietor  thereof  or  his  predecessors  in  business,  or  to  object  (on  such  user  being 
proved)  to  such  person  being  put  upon  the  register  for  such  similar  trade  mark 
in  respect  of  such  goods  under  the  provisions  of  section  twenty-one  of  this  Act. 

Unregistered  trade  mark. 

42.  No  person  shall  be  entitled  to  institute  any  proceeding  to  prevent  or  to 
recover  damages  for  the  infringement  of  an  umegistered  trade  mark  unless  such 
trade  mark  was  in  use  before  the  thirteenth  of  August  one  thousand  eight  hundred 
and  seventy-five,  and  has  been  refused  registration  under  this  Act.  The  Registrar 
may,  on  request,  grant  a  certificate  that  such  registration  has  been  refused. 

Infringement. 

43.  In  an  action  for  the  infringement  of  a  trade  mark  the  court  trying  the 
question  of  infringement  shall  admit  evidence  of  the  usages  of  the  trade  in  respect 
to  the  get-up  of  the  goods  for  which  the  trade  mark  is  registered,  and  of  any  trade 
marks  or  get-up  legitimately  used  in  connexion  with  such  goods  by  other  persons. 

User  of  name,  address,  or  description  of  goods. 

44.  No  registration  under  this  Act  shall  interfere  with  any  bona  fide  use  by 
a  person  of  his  own  name  or  place  of  business  or  that  of  any  of  his  predecessors  in 
business,  or  the  use  by  any  person  of  any  bona  fide  description  of  the  character  or 
quality  of  his  goods. 

"Passing-off"  action. 

45.  Nothing  in  this  Act  contained  shall  be  deemed  to  affect  rights  of  action 
against  any  person  for  passing  off  goods  as  those  of  another  person  or  the  remedies 
in  respect  thereof. 

Legal  Proceedings. 

Certificate  of  validity. 

46.  In  any  legal  proceeding  in  which  the  vaUdity  of  the  registration  of  a  re- 
gistered trade  mark  comes  into  question  and  is  decided  in  favour  of  the  proprietor 
of  such  trade  mark,  the  Court  may  certify  the  same,  and  if  it  so  certifies  then  in 
any  subsequent  legal  proceeding  in  which  such  vaUdity  comes  into  question  the 
proprietor  of  the  said  trade  mark  on  obtaining  a  final  order  or  judgment  in  his 
favour  shall  have  his  full  costs,  charges,  and  expenses  as  between  solicitor  and 
cHent,  unless  in  such  subsequent  proceeding  the  Court  certifies  that  he  ought  not 
to  have  the  same. 

Registrar  to  have  notice  of  proceeding  for  rectification. 

47.  In  any  legal  proceeding  in  which  the  rehef  sought  includes  alteration 
or  rectification  of  the  register,  the  Registrar  shall  have  the  right  to  appear  and  be 
heard,  and  shall  appear  if  so  directed  by  the  Court.  Unless  otherwise  directed  by 
the  Court,  the  Registrar  in  lieu  of  appearing  and  being  heard  may  submit  to  the 
Court  a  statement  in  writing  signed  by  him,  giving  particulars  of  the  proceedings 
before  him  in  relation  to  the  matter  in  issue  or  of  the  grounds  of  any  decision  given 
by  him  affecting  the  same  or  of  the  practice  of  the  office  in  like  cases,  or  of  such 
other  matters  relevant  to  the  issues,  and  within  his  knowledge  as  such  Registrar, 
as  he  shall  think  fit,  and  such  statement  shall  be  deemed  to  form  part  of  the  evi- 
dence in  the  proceeding. 
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Costs  of  proceedings  before  the  Court. 

48.  In  all  proceedings  before  the  Court  under  this  Act  the  costs  of  the  Re- 
gistrar shall  be  in  the  discretion  of  the  Court,  but  the  Registrar  shall  not  be  ordered 
to  pay  the  costs  of  any  other  of  the  parties. 

Mode  of  giving  evidence. 

49.  In  any  proceeding  under  this  Act  before  the  Board  of  Trade  or  the  Re- 
gistrar, the  evidence  shall  be  given  by  statutory  declaration  in  the  absence  of  di- 
rections to  the  contrary,  but,  in  any  case  in  which  it  shall  think  it  right  so  to  do, 
the  tribunal  may  (with  the  consent  of  the  parties)  take  evidence  viva  voce  in  Ueu 
of  or  in  addition  to  evidence  by  declaration.  Any  such  statutory  declaration  may 
in  the  case  of  appeal  be  used  before  the  Court  ia  heu  of  evidence  by  affidavit,  but  if 
so  used  shall  have  all  the  incidents  and  consequences  of  evidence  by  affidavit. 

In  case  any  part  of  the  evidence  is  taken  viva  voce  the  Board  of  Trade  or  the 
Registrar  shall  in  respect  of  requiring  the  attendance  of  witnesses  and  taking  evi- 
dence on  oath  be  in  the  same  position  in  all  respects  as  an  Official  Referee  of  the 
Supreme  Court. 

Seaied  copies  to  be  evidence. 

50.  Printed  or  written  copies  or  extracts  of  or  from  the  register,  purporting 
to  be  certified  by  the  Registrar  and  sealed  with  the  seal  of  the  Patent  Office,  shall 
be  admitted  ia  evidence  in  aU  courts  ia  His  Majesty's  domioions,  and  in  all  proceed- 
ings, without  further  proof  or  production  of  the  originals. 

Certificate  of  Registrar  to  be  evidence. 

51.  A  certificate  purporting  to  be  under  the  hand  of  the  Registrar  as  to  any 
entry,  matter,  or  thing  which  he  is  authorised  by  this  Act,  or  rules  made  thereunder, 
to  make  or  do,  shall  be  prima  facie  evidence  of  the  entry  having  been  made,  and 
of  the  contents  thereof,  and  of  the  matter  or  thing  having  been  done  or  not  done. 

Certificate  of  Board  of  Trade  to  be  evidence. 

52.  1.  All  documents  purporting  to  be  orders  made  by  the  Board  of  Trade  and 
to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed  by  a  secretary  or 
assistant  secretary  of  the  Board,  or  by  any  person  authorised  ia  that  behalf 
by  the  President  of  the  Board,  shall  be  received  in  evidence,  and  shall  be 
deemed  to  be  such  orders  without  further  proof,  unless  the  contrary  is  shown. 
2.  A  certificate,  signed  by  the  President  of  the  Board  of  Trade,  that  any 
order  made  or  act  done  is  the  order  or  act  of  the  Board,  shall  be  conclusive 
evidence  of  the  fact  so  certified. 

Part  II. 

Powers  and  Duties  of  Registrar  of  Trade  Marks. 

Exercise  of  discretionary  power  by  Registrar. 

53.  Where  any  discretionary  or  other  power  is  given  to  the  Registrar  by  this 
Act  or  rules  made  thereunder  he  shall  not  exercise  that  power  adversely  to  the 
applicant  for  registration  or  the  registered  proprietor  of  the  trade  mark  in  question 
without  (it  duly  required  so  to  do  within  the  prescribed  time)  giving  such  applicant 
or  registered  proprietor  an  opportunity  of  beiag  heard. 

Appeal  from  Registrar. 

54.  Except  where  expressly  given  by  the  provisions  of  this  Act  or  rules  made 
thereunder  there  shall  be  no  appeal  from  a  decision  of  the  Registrar  otherwise  than 
to  the  Board  of  Trade,  but  the  court,  in  dealing  with  any  question  of  the  rectifi- 
cation of  the  register  (including  all  appUcations  under  the  provisions  of  section 
thirty-five  of  this  Act),  shall  have  power  to  review  any  decision  of  the  Registrar 
relating  to  the  entry  in  question  or  the  correction  sought  to  be  made. 

Recognition  of  agents. 

55.  Where  by  this  Act  any  act  has  to  be  done  by  or  to  any  person  in  connexion 
with  a  trade  mark  or  proposed  trade  mark  or  any  procedure  relating  thereto,  such 
act  may  under  and  in  accordance  with  rules  made  under  this  Act  or  in  particular 
cases  by  special  leave  of  the  Board  of  Trade  be  done  by  or  to  an  agent  of  such 
party  duly  authorised  in  the  prescribed  manner. 
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Registrar  may  take  directions  of  iaw  officers. 

56.  The  Registrar  may,  in  any  case  of  doubt  or  difficulty  arising  in  the  ad- 
ministration of  any  of  the  provisions  of  this  Act,  apply  to  His  Majesty's  Attorney- 
General  or  SoUcitor-General  for  England  for  directions  in  the  matter. 

Annual  reports  of  Comptroller. 

57.  The  Comptroller  General  of  Patents,  Designs,  and  Trade  Marks  shall 
in  his  yearly  report  on  the  execution  by  or  under  him  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  and  Acts  amending  the  same^),  include  a  report  respecting 
the  execution  by  or  under  him  of  this  Act  as  though  it  formed  a  part  of  or  was  in- 
cluded in  such  Acts. 

Powers  and  Duties  of  the  Board  of  Trade. 
Proceedings  before  Board  of  Trade. 

58.  All  things  required  or  authorised  under  this  Act  to  be  done  by  to  or  be- 
fore the  Board  of  Trade  may  be  done  by  to  or  before  the  President  or  a  secretary 
or  an  assistant  secretary  of  the  Board  or  any  person  authorised  in  that  behalf  by 
the  President  of  the  Board. 

Appeals  to  Board  of  Trade. 

59.  Where  under  this  Act  an  appeal  is  made  to  the  Board  of  Trade,  the  Board 
of  Trade  may,  it  they  think  fit,  refer  any  such  appeal  to  the  Court  in  lieu  of  hearing 
and  deciding  it  themselves,  but,  unless  the  Board  so  refer  the  appeal,  it  shall  be 
heard  and  decided  by  the  Board,  and  the  decision  of  the  Board  shall  be  final. 

Power  of  Board  of  Trade  to  make  rules. 

60.    1.  Subject  to  the  provisions  of  this  Act  the  Board  of  Trade  may  from  time 

to  time  make  such  rules,  prescribe  such  forms,  and  generally  do  such  things 

as  they  think  expedient — 

a)  For  regulating  the  practice  under  this  Act: 

b)  For  classifying  goods  for  the  purposes  of  registration  of  trade  marks; 

c)  For  making  or  requiring  duplicates  of  trade  marks  and  other  documents; 

d)  For  securing  and  regulating  the  publishing  and  selling  or  distributing 
in  such  manner  as  the  Board  of  Trade  think  fit,  of  copies  of  trade  marks 
and  other  documents; 

e)  Generally,  for  regulating  the  business  of  the  office  in  relation  to  trade 
marks  and  all  things  by  this  Act  placed  under  the  direction  or  control 
of  the  Registrar,  or  of  the  Board  of  Trade. 

2.  Rules  made  under  this  section  shall,  whilst  in  force,  be  of  the  same  effect 
as  if  they  were  contained  in  this  Act. 

3.  Before  making  any  rules  under  this  section  the  Board  of  Trade  shall  pubUsh 
notice  of  their  intention  to  make  the  rules  and  of  the  place  where  copies 
of  the  draft  rules  may  be  obtained  in  such  manner  as  the  Board  consider 
most  expedient,  so  as  to  enable  persons  affected  to  make  representations 
to  the  Board  before  the  rules  are  finally  settled. 

4.  Any  rules  made  in  pursuance  of  this  section  shall  be  forthwith  advertised 
twice  in  the  Trade  Marks  Journal,  and  shall  be  laid  before  both  Houses  of 
Parliament,  if  Parliament  be  in  session  at  the  time  of  making  thereof,  or 
if  not,  then  as  soon  as  practicable  after  the  beginning  of  the  then  next 
session  of  Parliament. 

5.  If  either  House  of  Parhament  within  the  next  forty  days  after  any  rules 
have  been  so  laid  before  such  House,  resolve  that  such  rules  or  any  of  them 
ought  to  be  aimuUed,  the  same  shall  after  the  date  of  such  resolution  be 
of  no  effect,  without  prejudice  to  the  vaUdity  of  anything  done  in  the  mean- 
time under  such  rules  or  rule  or  to  the  making  of  any  new  rules  or  rule. 

Fees. 

61.  There  shall  be  paid  in  respect  of  applications  and  registration  and  other 
matters  under  this  Act,  such  fees  as  may  be,  with  the  sanction  of  the  Treasury, 
prescribed  by  the  Board  of  Trade. 

1)  See  now  7  Edw.  VII  c.  29. 
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Standardization,  &c.,  trade  marks. 

62.  Where  any  association  or  person  undertakes  the  examination  of  any  goods 
in  respect  of  origin,  material,  mode  of  manufacture,  quality,  accuracy,  or  other 
characteristic,  and  certifies  the  result  of  such  examination  by  mark  used  upon  or 
in  connexion  with  such  goods,  the  Board  of  Trade  may,  if  they  shall  judge  it  to 
be  to  the  public  advantage,  permit  such  association  or  person  to  register  such  mark 
as  a  trade  mark  in  respect  of  such  goods,  whether  or  not  such  association  or  person 
be  a  trading  association  or  trader  or  possessed  of  a  goodwill  in  connnexion  with  such 
examination  and  certifying.  When  so  registered  such  trade  mark  shall  be  deemed 
in  aU  respects  to  be  a  registered  trade  mark,  and  such  association  or  person  to  be 
the  proprietor  thereof,  save  that  such  trade  mark  shall  be  transmissible  or  assignable 
only  by  permission  of  the  Board  of  Trade. 

Sheffield  Harks. 

63.  With  respect  to  the  master,  wardens,  searchers,  assistants,  and  com- 
monalty of  the  Company  of  Cutlers  in  Hallamshire,  in  the  county  of  York  (in  this 
Act  called  the  Cutlers'  Company),  and  the  marks  or  devices  (in  this  Act  called 
Sheffield  marks)  assigned  or  registered  by  the  master,  wardens,  searchers,  and 
assistants  of  that  company,  the  following  provisions  shall  have  effect: — 

1.  The  Cutlers'  Company  shall  continue  to  keep  at  Sheffield  the  register  of 
trade  marks  (in  tMs  Act  called  the  Sheffield  register)  kept  by  them  at  the 
date  of  the  commencement  of  this  Act,  and,  save  as  otherwise  provided 
by  this  Act,  such  register  shall  for  all  purposes  form  part  of  the  register. 

2.  The  Cutlers'  Company  shall,  on  request  made  in  the  prescribed  manner, 
enter  in  the  Sheffield  register,  in  respect  of  metal  goods  as  defined  in  this 
section,  all  the  trade  marks  which  shall  have  been  assigned  by  the  Cutlers' 
Company  and  actually  used  before  the  first  day  of  January  one  thousand 
eight  hundred  and  eighty-four,  but  which  have  not  been  entered  in  such 
register  before  the  passing  of  this  Act. 

3.  An  application  for  registration  of  a  trade  mark  used  on  metal  goods  shall, 
if  made  after  the  commencement  of  this  Act  by  a  person  carrying  on  business 
in  Hallamshire,  or  within  six  miles  thereof,  be  made  to  the  Cutlers'  Com- 
pany. 

4.  Every  apphcation  so  made  to  the  Cutlers'  Company  shall  be  notified  to 
the  Registrar  in  the  prescribed  manner,  and,  unless  the  Registrar  within 
the  prescribed  time  gives  notice  to  the  Cutlers'  Company  of  any  objection 
to  the  acceptance  of  the  apphcation,  it  shall  be  proceeded  with  by  the  Cutlers' 
Company  in  the  prescribed  manner. 

5.  If  the  Registrar  gives  notice  of  an  objection  as  aforesaid,  the  apphcation 
shall  not  be  proceeded  with  by  the  Cutlers'  Company,  but  any  person  ag- 
grieved may  in  the  prescribed  manner  appeal  to  the  Court. 

6.  Upon  the  registration  of  a  trade  mark  in  the  Sheffield  register  the  Cutlers' 
Company  shall  give  notice  thereof  to  the  Registrar,  who  shall  thereupon 
enter  the  mark  in  the  register  of  trade  marks;  and  such  registration  shall 
bear  date  as  of  the  day  of  apphcation  to  the  Cutlers'  Company,  and  have 
the  same  effect  as  if  the  application  had  been  made  to  the  Registrar  on  that 
day. 

7.  The  provisions  of  this  Act,  and  of  any  rules  made  imder  this  Act  with  re- 
spect to  the  registration  of  trade  marks,  and  all  matters  relating  thereto, 
shall,  subject  to  the  provisions  of  this  section  (and  notwithstanding  anything 
in  any  Act  relating  to  the  Cutlers'  Company),  apply  to  the  registration  of 
trade  marks  on  metal  goods  by  the  Cutlers'  Company,  and  to  all  matters 
relating  thereto ;  and  tms  Act  and  any  such  rules  shall,  so  far  as  appUcable, 
be  construed  accordingly  with  the  substitution  of  the  Cutlers'  Company, 
the  office  of  the  Cutlers'  Company,  and  the  Sheffield  register,  for  the  Re- 
gistrar, the  Patent  Office,  and  the  Register  of  Trade  Marks  respectively; 
and  notice  of  every  entry,  cancellation,  or  correction  made  in  the  Sheffield 
register  shall  be  given  to  the  Registrar  by  the  Cutlers'  Company. 

S.^^When  the  Registrar  receives  from  any  person  not  carrying  on  business  in 
Hallamshire  or  within  six  miles  thereof  an  apphcation  for  registration  of 
a  trade  mark  used  on  metal  goods,  he  shall  in  the  prescribed  manner  notify 
the  application  and  proceedings  thereon  to  the  Cutlers'  Company. 
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9.  Any  person  aggrieved  by  a  decision  of  the  Cutlers'  Company  in  respect 
of  anything  done  or  omitted  under  this  Act  may,  in  the  prescribed  manner, 
appeal  to  the  Court. 

10.  For  the  purposes  of  this  section  the  expression  "metal  goods"  means  all 
metals,  whether  wrought,  unwrought,  or  partly  wrought,  and  all  goods 
composed  wholly  or  partly  of  any  metal. 

11.  For  the  purpose  of  legal  proceedings  in  relation  to  trade  marks  entered  in 
the  Sheffield  register  a  certificate  under  the  hand  of  the  Master  of  the  Cutlers' 
Company  shall  have  the  same  effect  as  the  certificate  of  the  Registrar. 

Cotton  Marks. 

64.  1.  The  Manchester  Branch  of  the  Trade  Marks  Registry  of  the  Patent  Office 
(herein-after  called  "the  Manchester  Branch")  shall  be  continued  according 
to  its  present  constitution.  A  chief  officer  of  the  Manchester  Branch  shall 
be  appointed  who  shall  be  styled  "the  Keeper  of  Cotton  Marks",  and  shall 
act  under  the  direction  of  the  Registrar.  The  present  keeper  of  the  Manchester 
Branch  shall  be  the  first  Keeper  of  Cotton  Marks. 

2.  As  regards  cotton  goods  which  have  hitherto  constituted  classes  23,  24, 
and  25,  under  the  classification  of  goods  under  the  Patents,  Designs,  and 
Trade  Marks  Acts,  1883  to  1902,  the  Register  of  Trade  Marks  for  all  such 
goods,  except  such  as  may  be  prescribed,  shall  be  called  "the  Manchester 
Register"  and  a  duplicate  thereof  shall  be  kept  at  the  Manchester  Branch. 

3.  All  appUcations  for  registration  of  trade  marks  for  such  cotton  goods  in 
the  said  classes  (herein-after  referred  to  as  "cotton  marks")  shall  be  made 
to  the  Manchester  Branch. 

4.  Every  appUcation  so  made  to  the  Manchester  Branch  shall  be  notified  to 
the  Registrar  in  the  prescribed  manner  together  with  the  report  of  the  Keeper 
of  Cotton  Marks  thereon,  and  unless  the  Registrar,  after  considering  the 
report  and  hearing,  if  so  required,  the  applicant,  within  the  prescribed  time 
gives  notice  to  the  Keeper  of  Cotton  Marks  of  objection  to  the  acceptance 
of  the  application,  it  shall  be  advertised  by  the  Manchester  Branch  and 
shall  be  proceeded  with  in  the  prescribed  manner. 

5.  If  the  Registrar  gives  notice  of  objection  as  aforesaid  the  application  shall 
not  be  proceeded  with,  but  any  person  aggrieved  may  in  the  prescribed 
manner  appeal  to  the  Court  or  the  Board  of  Trade,  at  the  option  of  the  ap- 
pUcant. 

6.  Upon  the  registration  of  a  trade  mark  in  the  Manchester  Register  the  Keeper 
of  Cotton  Marks  shall  upon  notice  thereof  from  the  Registrar  thereupon 
enter  the  mark  in  the  duplicate  of  the  Manchester  Register,  and  such  re- 
gistration shall  bear  date  as  of  the  day  of  appUcation  to  the  Manchester 
Branch,  and  shall  have  the  same  erfect  as  if  the  application  had  been 
made  to  the  Registrar  on  that  day. 

7.  When  any  mark  is  removed  from  or  any  cancellation  or  correction  made 
in  the  Manchester  Register  notice  thereof  shall  be  given  by  the  Registrar 
to  the  Keeper  of  Cotton  Marks,  who  shall  alter  the  duphcate  register  accord- 

8.  For  the  purpose  of  all  proceedings  in  relation  to  trade  marks  entered  m 
the  Manchester  Register  a  certificate  under  the  hand  of  the  Keeper  of 
Cotton  Marks  shall  have  the    same  effect  as  a  certificate  of  the  Registrar. 

9.  In  every  application  for  registration  of  a  cotton  mark,  if  such  mark  has 
been  used  by  the  applicant  or  his  predecessors  in  business  prior  to  the  date 
of  application,  the  length  of  time  of  such  user  shall  be  stated  on  the  appU- 
cation. 

10.  As  from  the  passing  of  this  Act — 

a)  In  respect  of  cotton  piece  goods  and  cotton  yam  no  mark  consisting 
of  a  word  or  words  alone  (whether  invented  or  otherwise)  shall  be  re- 
gistered, and  no  word  or  words  shall  be  deemed  to  be  distinctive  in 
respect  of  such  goods; 

b)  In  respect  of  cotton  piece  goods  no  mark  consisting  of  a  Une  heading 
alone  shall  be  registered,  and  no  line  heading  shall  be  deemed  to  be  di- 
stinctive in  respect  of  such  goods; 
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c)  No  registration  of  a  cotton  mark  shall  give  any  exclusive  right  to  the 
use  of  any  word,  letter,  numeral,  line  heading,  or  any  combination  thereof. 

11.  The  right  of  inspection  of  the  Manchester  Register  shall  extend  to  and  in- 
clude the  right  to  inspect  all  apphcations  whatsoever  that  have  been  since 
the  passing  of  the  Trade  Marks  Registration  Act,  1875,  and  hereafter  shall 
have  been  made  to  the  Manchester  Branch  in  respect  of  cotton  goods  in 
classes  23,  24,  and  25,  whether  registered,  refused,  lapsed,  expired,  with- 
drawn, abandoned,  cancelled,  or  pending. 

12.  The  Keeper  of  Cotton  Marks  shall,  on  request,  and  on  production  of  a  facsi- 
mile of  the  mark,  and  on  payment  of  the  prescribed  fee,  issue  a  certified 
copy  of  the  application  for  registration  of  any  cotton  mark,  setting  forth 
in  such  certificate  the  length  of  time  of  user  (if  any)  of  such  mark  as  stated 
on  the  application,  and  any  other  particulars  he  may  deem  necessary. 

13.  As  regards  any  rules  or  forms  affecting  cotton  marks  which  are  proposed 
by  the  Board'  of  Trade  to  be  made,  the  draft  of  the  same  shall  be  sent  to 
the  Keeper  of  Cotton  Marks  and  also  to  the  Manchester  Chamber  of  Commerce. 
And  the  said  Keeper,  and  also  the  said  Chamber,  shall,  if  they  or  either 
of  them  so  request,  be  entitled  to  be  heard  by  the  Board  of  Trade  upon 
such  proposed  rules  before  the  same  are  carried  into  effect. 

14.  The  existing  practice  whereby  the  keeper  of  the  Manchester  Branch  con- 
sults the  Trade  and  Merchandise  Marks  Committee  appointed  by  the  Man- 
chester Chamber  of  Commerce  upon  questions  of  novelty  or  difficulty 
arising  on  apphcations  to  register  cotton  marks  shall  be  continued  by  the 
Keeper  of  Cotton  Marks. 

International  and  Colonial  Arrangements. 

65.  The  provisions  of  sections  one  hundred  and  three  and  one  hundred  and 
four  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (as  amended  by  the  Pa- 
tents, Designs,  and  Trade  Marks  (Amendment)  Act,  1885),  relating  to  the  registra- 
tion of  trade  marks  both  as  enacted  in  such  Acts  and  as  applied  by  any  Order  in 
Council  made  thereunder,  shall  be  construed  as  applying  to  trade  marks  registrable 
nnder  this  Act^). 

Offences. 
Falsification  ol  entries  in  register. 

66.  If  any  person  makes  or  causes  to  be  made  a  false  entry  in  the  register 
kept  under  this  Act,  or  a  writing  falsely  purporting  to  be  a  copy  of  an  entry  in 
any  such  register,  or  produces  or  tenders  or  causes  to  be  produced  or  tendered  in 
evidence  any  such  writing,  knowing  the  entry  or  writing  to  be  false,  he  shall  be 
guilty  of  a  misdemeanor. 

Penalty  on  falsely  representing  a  trade  mark  as  registered. 

€7,  1.  Any  person  who  represents  a  trade  mark  as  registered  which  is  not  so,  shall 
be  hable  for  every  offence  on  summary  conviction  to  a  fiae  not  exceeding 
five  pounds. 
2.  A  person  shall  be  deemed,  for  the  purposes  of  this  enactment,  to  represent 
that  a  trade  mark  is  registered,  if  he  uses  iu  connexion  with  the  trade  mark 
the  word  "registered",  or  any  words  expressing  or  implying  that  regis- 
tration has  been  obtained  for  the  trade  mark. 

Unauthorised  assumption  of  Royal  Arms. 

68.  If  any  person,  without  the  authority  of  His  Majesty,  uses  in  connexion 
with  any  trade,  business,  calling,  or  profession,  the  Royal  Arms  (or  arms  so  closely 
resembUng  the  same  as  to  be  calculated  to  deceive)  in  such  manner  as  to  be  calcu- 
lated to  lead  to  the  beUef  that  he  is  duly  authorised  so  to  use  the  Royal  Arms, 
or  if  any  person  without  the  authority  of  His  Majesty  or  of  a  member  of  the  Royal 
Family,  uses  in  connexion  with  any  trade,  business,  calling,  or  profession  any  dfe- 
vice,  emblem,  or  title  in  such  manner  as  to  be  calculated  to  lead  to  the  behef  that  he 
is  employed  by  or  supplies  goods  to  His  Majesty  or  such  member  of  the  Royal 
Family,  he  may,  at  the  suit  of  any  person  who  is  authorised  to  use  such  arms  or 
such  device,  emblem,  or  title,  or  is  authorised  by  the  Lord  Chamberlain  to  take 
proceedings  in  that  behalf,  be  restrained  by  injunction  or  interdict  from  continuing 
so  to  use  the  same:  Provided  that  nothing  in  this  section  shall  be  construed  as 

1)  See  7  Edw.  VII  o.  29,  s.  91,  infra. 
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affecting  the  right,  if  any,  of  the  proprietor  of  a  trade  mark  containing  any  such 
arms,  device,  emblem,  or  title  to  continue  to  use  such  trade  mark. 
General  saving  loi  Jurisdiction  ol  Courts. 

69.  The  provisions  of  this  Act  conferring  a  special  jurisdiction  on  the  Court 
as  defined  by  this  Act  shall  not,  except  so  far  as  the  jurisdiction  extends,  affect 
the  jurisdiction  of  any  court  in  Scotland  or  Ireland  in  any  proceedings  relating 
to  trade  marks ;  and  with  reference  to  any  such  proceedings  in  Scotland  the  term  "the 
Court"  shall  mean  the  Court  of  Session ;  and  with  reference  to  any  such  proceedings 
in  Ireland  the  term  "the  Court"  shall  mean  the  High  Court  of  Justice  in  Ireland. 
Isle  ot  Man. 

70.  This  Act  shall  extend  to  the  Isle  of  Man,  and — 

1.  Nothing  in  this  Act  shall  affect  the  jurisdiction  of  the  Courts  in  the  Isle 
of  Man  in  proceedings  for  infringement  or  in  any  action  or  proceeding  re- 
specting a  trade  mark  competent  to  those  courts. 

2.  The  punishment  for  a  misdemeanor  under  this  Act  in  the  Isle  of  Man  shall 
be  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour  and  with  or  without  a  fine  not  exceeding  one  hundred  pounds, 
at  the  discretion  of  the  Court. 

3.  Any  offence  under  this  Act  committed  in  the  Isle  of  Man  which  would 
in  England  be  punishable  on  summary  conviction  may  be  prosecuted,  and 
any  fine  in  respect  thereof  recovered  at  the  instance  of  any  person  aggrieved, 
in  the  manner  in  which  offences  punishable  on  summary  conviction  may  for 
the  time  being  be  prosecuted. 

71.  Jurisdiction  of  Lancashire  Palatine  Court. 

Offences  in  Scotland. 

72.  In  Scotland  any  offence  under  this  Act  declared  to  be  punishable  on  sum- 
mary conviction  may  be  prosecuted  in  the  Sheriff  Court. 

73  &  74.   Repeal;  Savings. 

Bills  of  Exchange  (Crossed  Cheques)  Act,  1906. 

6  Edw.  7. 

Cap.  XVII. 

An  Act  to  amend  section  eighty-two  of  the  Bills  of  Exchange 

Act  1882   (4th  August  1906). 


Amendment  of  45  &  46  Viet.  c.  61  s.  82. 

1.  A  banker  receives  payment  of  a  crossed  cheque  for  a  customer  within 
the  meaning  of  section  eighty-two  of  the  Bills  of  Exchange  Act,  1882,  notwith- 
standing that  he  credits  his  customer's  account  with  the  amount  of  the  cheque 
before  receiving  payment  thereof. 

Short  title. 

2.  This  Act  may  be  cited  as  the  Bills  of  Exchange  (Crossed  Cheques)  Act, 
1906,  and  this  Act  and  the  Bills  of  Exchange  Act,  1882,  may  be  cited  together 
as  the  Bills  of  Exchange  Acts,  1882  and  1906. 


The  Prevention  of  Corruption  Act,  1906. 

6  Edw.  VII. 

Cap.  XXXIV. 

An  Act  for  the  better  Prevention  of  Corruption   (4th  August  1906). 


Punlsliment  of  corrupt  transactions  with  agents. 
1.    1.  If  any  agent  corruptly  accepts  or  obtains,  or  agrees  to  accept  or  attempts 
to  obtain,  from  any  person,  for  himself  or  for  any  other  person,  any  gift 
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or  consideration  as  an  inducement  or  reward  for  doing  or  forbearing  to 
do,  or  for  having  after  the  passing  of  this  Act  done  or  forborne  to  do,  any  act 
in  relation  to  his  principal's  affairs  or  business,  or  for  showing  or  forbearing 
to  show  favour  or  disfavour  to  any  person  in  relation  to  his  principal's 
affairs  or  business;  or 

If  any  person  corruptly  gives  or  agrees  to  give  or  offers  any  gift  or 
consideration  to  any  agent  as  an  inducement  oj  reward  for  doing  or  forbearing 
to  do,  or  for  having  after  the  passing  of  this  Act  done  or  forborne  to  do, 
any  act  in  relation  to  his  principal's  affairs  or  business,  or  for  showing  or 
forbearing  to  show  favour  or  disfavour  to  any  person  in  relation  to  his 
principal's  affairs  or  business;  or 

If  any  person  knowingly  gives  to  any  agent,  or  if  any  agent  knowingly 
uses  with  intent  to  deceive  his  principal,  any  receipt,  account,  or  other  docu- 
ment in  respect  of  which  the  principal  is  interested,  and  which  contains 
any  statement  which  is  false  or  erroneous  or  defective  in  any  material 
particular,  and  which  to  his  knowledge  is  intended  to  mislead  the  principal; 
he  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable  on  conviction  on 
indictment  to  imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  two  years,  or  to  a  fine  not  exceeding  five  hundred  pounds,  or 
to  both  such  imprisonment  and  such  fine,  or  on  summary  conviction  to 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding  four 
months,  or  to  a  fine  not  exceeding  fifty  pounds,  or  to  both  such  imprison- 
ment and  such  fine. 

2.  For  the  purposes  of  this  Act  the  expression  "consideration"  includes  valu- 
able consideration  of  any  kind;  the  expression  "agent"  includes  any  person 
employed  by  or  acting  for  another;  and  the  expression  "principal"  includes 
an  employer. 

3.  A  person  serving  under  the  Crown  or  under  any  corporation  or  any  muni- 
cipal, borough,  county,  or  district  council,  or  any  board  of  guardians,  is 
an  agent  within  the  meaning  of  this  Act. 

2.  Prosecution  of  offences. 
Application  to  Scotland. 

3.  This  Act  shall  extend  to  Scotland,  subject  to  the  following  modifications: — 

1.  Section  two  shall  not  extend  to  Scotland: 

2.  In  Scotland  all  offences  which  are  punishable  under  this  Act  on  summary 
conviction  shall  be  prosecuted  before  the  sheriff  in  manner  provided  by 
the  Summary  Jurisdiction  (Scotland)  Acts. 

Short  title  and  commencement. 
i.    1.  This  Act  may  be  citied  as  the  Prevention  of  Corruption  Act,  1906. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  January  nineteen 
hundred  and  seven. 


Marine  Insurance  Act,  1906. 

6  Edw.  VII. 

Cap.  XLI. 

An  Act  to  codify  the  Law  relating  to  Marine  Insurance 

(2 1st  December  1906). 


Marine  Insurance. 

Marine  Insurance  defined. 

1.  A  contract  of  marine  insurance  is  a  contract  whereby  the  insurer  under- 
takes to  indemnify  the  assured,  in  manner  and  to  the  extent  thereby  agreed,  against 
marine  losses,  that  is  to  say,  the  losses  incident  to  marine  adventure. 

Mixed  sea  and  land  risks. 

2.  1.  A  contract  of  marine  insurance  may,  by  its  express  terms,  or  by  usage 
of  trade,  be  extended  so  as  to  protect  the  assured  against  losses  on  inland 
waters  or  on  any  land  risk  which  may  be  incidental  to  any  sea  voyage. 
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2.  Where  a  ship  in  course  of  building,  or  the  launch  of  a  ship,  or  any  adventure 
analogous  to  a  marine  adventiu-e,  is  covered  by  a  policy  in  the  form  of 
a  marine  poUcy,  the  provisions  of  this  Act,  in  so  far  as  apphcable,  shall 
apply  thereto;  but,  except  as  by  this  section  provided,  nothing  in  this  Act 
shall  alter  or  affect  any  rule  of  law  apphcable  to  any  contract  of  insurance 
other  than  a  contract  of  marine  insurance  as  by  this  Act  defined. 

Marine  adventure  and  maritime  perils  defined. 

3.  1.  Subject  to  the  provisions  of  this  Act,  every  lawful  marine  adventure  may 

be  the  subject  of  a  contract  of  marine  insurance. 
2.  In  particular  there  is  a  marine  adventure  where: 

a)  Any  ship,  goods  or  other  moveables  are  exposed  to  maritime  perils. 
Such  property  is  in  this  Act  referred  to  as  "insurable  property"; 

b)  The  earning  or  acquisition  of  any  freight,  passage  money,  commission, 
profit,  or  other  pecuniary  benefit,  or  the  security  for  any  advances, 
loan,  or  disbursements,  is  endangered  by  the  exposure  of  insurable  pro- 
perty to  maritime  perils; 

c)  Any  liabiUty  to  a  third  party  may  be  incurred  by  the  owner  of,  or  other 
person  interested  in  or  responsible  for,  insurable  property,  by  reason 
of  maritime  perils. 

"Maritime  perils"  means  the  perils  consequent  on,  or  incidental  to,  the  navi- 
gation of  the  sea,  that  is  to  say,  perils  of  the  seas,  fire,  war  perils,  pirates,  rovers, 
thieves,  captures,  seizures,  restraints,  and  detainments  of  princes  and  peoples, 
jettisons,  barratry,  and  any  other  perils,  either  of  the  like  kind  or  which  may  be 
designated  by  the  policy. 

Insurable  Interest. 
Avoidance  of  wagering  or  gaming  contracts. 

4.  1.  Every  contract  of  marine  insurance  by  way  of  gaming  or  wagering  is  void. 
2.  A  contract  of  marine  insurance  is  deemed  to  be  a  gaming  or  wagering  contract : 

a)  Where  the  assured  has  not  an  insurable  interest  as  defined  by  this  Act, 
and  the  contract  is  entered  into  with  no  expectation  of  acquiring  such 
an  interest;  or 

b)  Where  the  poUcy  is  made  "interest  or  no  interest",  or  "without  further 
proof  of  interest  than  the  poUcy  itself",  or  "without  benefit  of  salvage 
to  the  insurer",  or  subject  to  any  other  hke  term. 

Provided  that,  where  there  is  no  possibihty  of  salvage,  a  policy  may 
be  effected  without  benefit  of  salvage  to  the  insurer. 

Insurable  Interest  defined. 

5.  1.  Subject  to  the  provisions  of  this  Act,  every  person  has  an  insurable  interest 

who  is  interested  in  a  marine  adventure. 
2.  In  particular  a  person  is  interested  in  a  marine  adventure  where  he  stands 
in  any  legal  or  equitable  relation  to  the  adventure  or  to  any  insurable  pro- 
perty at  risk  therein,  in  consequence  of  which  he  may  benefit  by  the  safety 
or  due  arrival  of  insurable  property,  or  may  be  prejudiced  by  its  loss,  or 
by  damage  thereto,  or  by  the  detention  thereof,  or  may  incur  UabUity 
in  respect  thereof. 

When  Interest  must  attach. 

6.  1.  The  assured  must  be  interested  in  the  subject-matter  insured  at  the  time 

of  the  loss  though  he  need  not  be  interested  when  the  insurance  is  effected. 
Provided  that  where  the  subject-matter  is  insured  "lost  or  not  lost", 
the  assured  may  recover  although  he  may  not  have  acquired  his  interest 
until  after  the  loss,  unless  at  the  time  of  effecting  the  contract  of  insurance 
the  assured  was  aware  of  the  loss,  and  the  insurer  was  not. 
2.  Where  the  assured  has  no  interest  at  the  time  of  the  loss,  he  cannot  acquire 
interest  by  any  act  or  election  after  he  is  aware  of  the  loss. 

Defeasible  or  contingent  interest. 

7.  1.  A  defeasible  interest  is  insurable,  as  also  is  a  contingent  interest. 

2.  In  particular,  where  the  buyer  of  goods  has  insured  them,  he  has  an  in- 
surable interest,  notwithstanding  that  he  might,  at  his  election,  have  rejected 
B  64 
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the  goods,  or  have  treated  them  as  at  the  seller's  risk,  by  reason  of  the  latter's 
delay  in  making  dehvery  or  otherwise. 

Partial  interest. 

8.   A  partial  interest  of  any  nature  is  insurable. 

Re-insurance. 
9.    1.  The  insurer  under  a  contract  of  marine  insurance  has  an  insurable  interest 
in  his  risk,  and  may  re-insure  in  respect  of  it. 
2.  Unless  the  policy  otherwise  provides,  the  original  assured  has  no  right 
or  interest  in  respect  of  such  re-insurance. 

Bottomry. 

10.  The  lender  of  money  on  bottomry  or  respondentia  has  an  insurable  interest 
in  respect  of  the  loan. 

Master's  and  seamen's  wages. 

11.  The  master  or  any  member  of  the  crew  of  a  ship  has  an  insurable  interest 
in  respect  of  his  wages. 

Advance  frelglit. 

12.  In  the  case  of  advance  freight,  the  person  advancing  the  freight  has  an 
insurable  interest,  in  so  far  as  such  freight  is  not  repayable  in  case  of  loss. 

Cliarges  ol  insurance. 

13.  The  assured  has  an  insurable  interest  in  the  charges  of  any  insurance 
which  he  may  effect. 

Quantum  of  Interest. 

14.  1.  Where  the  subject-matter  insured  is  mortgaged,  the  mortgagor  has  an 
insurable  interest  in  the  full  value  thereof,  and  the  mortgagee  has  an  in- 
surable interest  in  respect  of  any  sum  due  or  to  become  due  under  the  mort- 
gage. 

2.  A  mortgagee,  consignee,  or  other  person  having  an  interest  in  the  subject- 
matter  insured  may  insure  on  behalf  and  for  the  benefit  of  other  persons 
interested  as  well  as  for  his  own  benefit. 

3.  The  owner  of  insurable  property  has  an  insurable  interest  in  respect  of 
the  full  value  thereof,  notwithstanding  that  some  third  person  may  have 
agreed,   or  be  Uable,   to  indemnify  him  in  case  of  loss. 

Assignment  ol  Interest. 

15.  Where  the  assured  assigns  or  otherwise  parts  with  his  interest  in  the 
subject-matter  insiu'ed,  he  does  not  thereby  transfer  to  the  assignee  his  rights 
under  the  contract  of  insurance,  unless  there  be  an  express  or  implied  agreement 
with  the  assignee  to  that  effect. 

But  the  provisions  of  this  section  do  not  affect  a  transmission  of  interest  by 
operation  of  law. 

Insurable  Value. 
Measure  of  insurable  value. 

16.  Subject  to  any  express  provision  or  valuation  in  the  policy,  the  insurable 
value  of  the  subject-matters  insured  must  be  ascertained  as  follows: 

1.  In  insurance  on  ship,  the  insurable  value  is  the  value,  at  the  commencement 
of  the  risk,  of  the  ship,  including  her  outfit,  provisions  and  stores  for  the 
officers  and  crew,  money  advanced  for  seamen's  wages,  and  other  dis- 
bursements (if  any)  incurred  to  make  the  ship  fit  for  the  voyage  or  adventure 
contemplated  by  the  policy,  plus  the  charges  of  insurance  upon  the  whole: 

The  insurable  value,  in  the  case  of  a  steamship,  includes  also  the  machin- 
ery, boilers,  and  coals  and  engine  stores  if  owned  by  the  assured,  and, 
in  the  case  of  a  ship  engaged  in  a  special  trade,  the  ordinary  fittings  requisite 
for  that  trade. 

2.  In  insurance  on  freight,  whether  paid  in  advance  or  otherwise,  the  insurable 
value  is  the  gross  amount  of  the  freight  at  the  risk  of  the  assured,  plus 
the  charges  of  insurance. 

3.  In  insurance  on  goods  or  merchandise,  the  insurable  value  is  the  prime 
cost  of  the  property  insured,  plus  the  expenses  of  and  incidental  to  shipping 
and  the  charges  of  insurance  upon  the  whole. 
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4.  In  insurance  on  any  other  subject-matter,  the  insurable  value  is  the  amount 
at  the  risk  of  the  assured  when  the  poUcy  attaches,  plus  the  charges  of 
insurance. 

Disclosure  and  Representations. 

Insurance  Is  uberrlms  fldei. 

17.  A  contract  of  marine  insurance  is  a  contract  based  upon  the  utmost  good 
faith,  and,  if  the  utmost  good  faith  be  not  observed  by  either  party,  the  contract 
may  be  avoided  by  the  other  party. 

Disclosure  by  assured. 

18.  1.  Subject  to  the  provisions  of  this  section,  the  assured  must  disclose  to  the 
insurer,  before  the  contract  is  concluded,  every  material  circumstance 
which  is  known  to  the  assured,  and  the  assured  is  deemed  to  know  every 
circumstance  which,  in  the  ordinary  course  of  business,  ought  to  be  known 
by  him.  If  the  assured  fails  to  make  such  disclosure,  the  insiu'er  may  avoid 
the  contract. 

2.  Every  circumstance  is  material  which  would  influence  the  judgment  of 
a  prudent  insurer  in  fixing  the  premium,  or  determining  whether  he  wiU 
take  the  risk. 

3.  In  the  absence  of  inquiry  the  following  circumstances  need  not  be  disclosed, 
namely : 

a)  Any  circumstance  which  diminishes  the  risk; 

b)  Any  circumstance  which  is  known  or  presumed  to  be  known  to  the  insurer. 
The  insurer  is  presumed  to  know  matters  of  common  notoriety  or  know- 
ledge, and  matters  which  an  insurer  in  the  ordinary  course  of  his  business, 
as  such,  ought  to  know; 

c)  Any  circumstance  as  to  which  information  is  waived  by  the  insurer; 

d)  Any  circumstance  which  it  is  superfluous  to  disclose  by  reason  of  any 
express  or  implied  warranty. 

4.  Whether  any  particular  circumstance,  which  is  not  disclosed,  be  material 
or  not  is,  in  each  case,  a  question  of  fact. 

6.  The  term  "circumstance"  includes  any  communication  made  to,  or  in- 
formation received  by,  the  assured. 

Disclosure  by  agent  effecting  Insurance. 

19.  Subject  to  the  provisions  of  the  preceding  section  as  to  circumstances 
which  need  not  be  disclosed,  where  an  insurance  is  effected  for  the  assured  by  an 
agent,  the  agent  must  disclose  to  the  insurer: 

a)  Every  material  circumstance  which  is  known  to  himself,  and  an  agent 
to  insure  is  deemed  to  know  every  circumstance  which  in  the  ordinary 
course  of  business  ought  to  be  known  by,  or  to  have  been  communicated 
to,  him;  and 

b)  Every  material  circumstance  which  the  assured  is  bound  to  disclose,  unless 
it  come  to  his  knowledge  too  late  to  communicate  it  to  the  agent. 

Representations  pending  negotiation  of  contract. 

20.  1.  Every  material  representation  made  by  the  assured  or  his  agent  to  the 
insurer  dining  the  negotiations  for  the  contract,  and  before  the  contract 
is  concluded,  must  be  true.  If  it  be  untrue  the  insurer  may  avoid  the  contract. 

2.  A  representation  is  material  which  would  influence  the  judgment  of  a  prudent 
insurer  in  fixing  the  premium,  or  determining  whether  he  will  take  the  risk. 

3.  A  representation  may  be  either  a  representation  as  to  a  matter  of  fact, 
or  as  to  a  matter  of  expectation  or  belief. 

4.  A  representation  as  to  a  matter  of  fact  is  true,  if  it  be  substantially  correct, 
that  is  to  say,  if  the  difference  between  what  is  represented  and  what  is 
actually  correct  would  not  be  considered  material  by  a  prudent  insurer. 

5.  A  representation  as  to  a  matter  of  expectation  or  belief  is  true  if  it  be  made 
in  good  faith. 

6.  A  representation  may  be  withdrawn  or  corrected  before  the  contract  is 
concluded. 

7.  Whether  a  particular  representation  be  material  or  not  is,  in  each  case, 
a  question  of  fact. 
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When  contract  is  deemed  to  be  concluded. 

21.  A  contract  of  marine  insurance  is  deemed  to  be  concluded  when  the  pro- 
posal of  the  assured  is  accepted  by  the  insurer,  whether  the  policy  be  then  issued 
or  not;  and  for  the  purpose  of  showing  when  the  proposal  was  accepted,  reference 
may  be  made  to  the  slip  or  covering  note  or  other  customary  memorandum  of 
the  contract,  although  it  be  unstamped. 

The  Policy. 

Contract  must  be  embodied  in  policy. 

22.  Subject  to  the  provisions  of  any  statute,  a  contract  of  marine  insurance 
is  inadmissible  in  evidence  unless  it  is  embodied  in  a  marine  policy  in  accordance 
with  this  Act.  The  policy  may  be  executed  and  issued  either  at  the  time  when 
the  contract  is  concluded,  or  afterwards. 

Wtiat  policy  must  speclly. 

23.  A  marine  policy  must  specify: 

1.  The  name  of  the  assured,  or  of  some  person  who  effects  the  insurance  on 
his  behalf; 

2.  The  subject-matter  insured  and  the  risk  insured  against; 

3.  The  voyage,  or  period  of  time,  or  both,  as  the  case  may  be,  covered  by 
the  insurance; 

4.  The  sum  or  sums  insured; 

5.  The  name  or  names  of  the  insurers. 

Signature  of  insurer. 

24.  1.  A  marine  policy  must  be  signed  by  or  on  behalf  of  the  insurer,  provided 

that  in  the  case  of  a  corporation  the  corporate  seal  may  be  sufficient,  but 
nothing  in  this  section  shall  be  construed  as  requiring  the  subscription 
of  a  corporation  to  be  under  seal. 
2.  Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or  more  insurers,  each 
subscription,  unless  the  contrary  be  expressed,  constitutes  a  distinct  con- 
tract with  the  assured. 

Voyage  and  time  policies. 

25.  1.  Where  the  contract  is  to  insure  the  subject-matter  at  and  from,  or  from 

one  place  to  another  or  others,  the  policy  is  called  a  "voyage  policy",  and 
where  the  contract  is  to  insure  the  subject-matter  for  a  definite  period 
of  time  the  policy  is  called  a  "time  policy".  A  contract  for  both  voyage 
and  time  may  be  included  in  the  same  poUcy. 
2.  Subject  to  the  provisions  of  section  eleven  of  the  Finance  Act,  1901,  a  time 
policy  which  is  made  for  any  time  exceeding  twelve  months  is  invaUd. 

Designation  of  subject-matter. 

26.  1.  The  subject-matter  insured  must  be  designated  in  a  marine  poHcy  with 

reasonable  certainty. 

2.  The  nature  and  extent  of  the  interest  of  the  assured  in  the  subject-matter 
insured  need  not  be  specified  in  the  policy. 

3.  Where  the  policy  designates  the  subject-matter  insured  in  general  terms, 
it  shall  be  construed  to  apply  to  the  interest  intended  by  the  assured  to 
be  covered. 

4.  In  the  application  of  this  section  regard  shall  be  had  to  any  usage  regu- 
lating the  designation  of  the  subject-matter  insured. 

Valued  policy. 

27.  1.  A  policy  may  be  either  valued  or  unvalued. 

2.  A  valued  policy  is  a  policy  which  specifies  the  agreed  value  of  the  subject- 
matter  insured. 

3.  Subject  to  the  provisions  of  this  Act,  and  in  the  absence  of  fraud,  the  value 
fixed  by  the  policy  is,  as  between  the  insurer  and  assured,  conclusive  of 
the  insurable  value  of  the  subject  intended  to  be  insured,  whether  the  loss 
be  total  or  partial. 

4.  Unless  the  policy  otherwise  provides,  the  value  fixed  by  the  policy  is  not 
conclusive  for  the  purpose  of  determining  whether  there  has  been  a  con- 
structive total  loss. 
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Unvalued  policy. 

28.  An  unvalued  policy  is  a  policy  which  does  not  specify  the  value  of  the 
subject-matter  insured,  but,  subject  to  the  limit  of  the  sum  insured,  leaves  the 
msurable  value  to  be  subsequently  ascertained,  in  the  manner  herein-before  specified. 
Floating  policy  by  ship  or  sUps. 

29.  1.  A  floating  policy  is  a  policy  which  describes  the  insurance  in  general  terms, 

and  leaves  the  name  of  the  ship  or  ships  and  other  particulars  to  be  defined 
by  subsequent  declaration. 

2.  The  subsequent  declaration  or  declarations  may  be  made  by  indorsement 
on  the  policy,  or  in  other  customary  manner. 

3.  Unless  the  policy  otherwise  provides,  the  declarations  must  be'  made  in 
the  order  of  dispatch  or  shipment.  They  must,  in  the  case  of  goods,  com- 
prise all  consignments  within  the  terms  of  the  policy,  and  the  value  of  the 
goods  or  other  property  must  be  honestly  stated,  but  an  omission  or  erroneous 
declaration  may  be  rectified  even  after  loss  or  arrival,  provided  the  omission 
or  declaration  was  made  in  good  faith. 

4.  Unless  the  policy  otherwise  provides,  where  a  declaration  of  value  is  not 
made  until  after  notice  of  loss  or  arrival,  the  policy  must  be  treated  as 
an  unvalued  poUcy  as  regards  the  subject-matter  of  that  declaration. 

Construction  of  terms  in  policy. 

30.  1.  A  policy  may  be  in  the  form  in  the  First  Schedule  to  this  Act. 

2.  Subject  to  the  provisions  of  this  Act,  and  unless  the  context  of  the  policy 
otherwise  requires,  the  terms  and  expressions  mentioned  in  the  First  Schedule 
to  this  Act  shall  be  construed  as  having  the  scope  and  meaning  in  that 
schedule  assigned  to  them. 

Premium  to  be  arranged. 

31.  1.  Where  an  insurance  is  effected  at  a  premium  to  be  arranged,  and  no  arrange- 

ment is  made,  a  reasonable  premium  is  payable. 
2.  Where  an  insurance  is  effected  on  the  terms  that  an  additional  premium 
is  to  be  arranged  in  a  given  event,  and  that  event  happens  but  no  arrange- 
ment is   made,   then  a  reasonable   additional  premium  is   payable. 

Double  Insurance. 
Double  Insurance. 

32.  1.  Where  two  or  more  policies  are  effected  by  or  on  behalf  of  the  assured  on 

the  same  adventure  and  interest  or  any  part  thereof,  and  the  sums  insured 
exceed  the  indemnity  allowed  by  this  Act,  the  assured  is  said  to  be  over- 
insured  by  double  insurance. 
2.  Where  the  assured  is  over-insured  by  double  insurance: 

a)  The  assured,  unless  the  poUcy  otherwise  provides,  may  claim  payment 
from  the  insurers  in  such  order  as  he  may  think  fit,  provided  that  he 
is  not  entitled  to  receive  any  sum  in  excess  of  the  indemnity  allowed 
by  this  Act; 

b)  Where  the  policy  under  which  the  assured  claims  is  a  valued  policy, 
the  assured  must  give  credit  as  against  the  valuation  for  any  sum  received 
by  him  under  any  other  policy  without  regard  to  the  actual  value  of 
the  subject-matter  insured; 

c)  Where  the  policy  under  which  the  assured  claims  is  an  unvalued  policy 
he  must  give  credit,  as  against  the  fuU  insurable  value,  for  any  sum 
received  by  him  under  any  other  policy; 

d)  Where  the  assured  receives  any  sum  in  excess  of  the  indemnity  allowed 
by  this  Act,  he  is  deemed  to  hold  such  sum  in  trust  for  the  insurers, 
according  to  their  right  of  contribution  among  themselves. 

Warranties,  &c. 
Nature  of  warranty. 

33.  1.  A  warranty,  in  the  following  sections  relating  to  warranties,  means  a  pro- 
missory warranty,  that  is  to  say,  a  warranty  by  which  the  assured  under- 
takes that  some  particular  thing  shall  or  shall  not  be  done,  or  that  some 
condition  shall  be  fulfilled,  or  whereby  he  affirms  or  negatives  the  existence 
of  a  particular  state  of  facts. 
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2.  A  warranty  may  be  express  or  implied. 

3.  A  warranty,  as  above  defined,  is  a  condition  which  must  be  exactly  complied 
with,  whether  it  be  material  to  the  risk  or  not.  If  it  be  not  so  complied 
with,  then,  subject  to  any  express  provision  in  the  policy,  the  insurer  is 
discharged  from  liability  as  from  the  date  of  the  breach  of  warranty,  but 
without  prejudice  to  any  liability  incurred  by  him  before  that  date. 

When  breach  ol  warranty  excused. 

34.  1.  Non-compliance  with  a  warranty  is  excused  when,  by  reason  of  a  change 

of  circumstances,  the  warranty  ceases  to  be  applicable  to  the  circumstances 
of  the  contract,  or  when  compUance  with  the  warranty  is  rendered  unlawful 
by  any  subsequent  law. 

2.  Where  a  warranty  is  broken,  the  assured  cannot  avail  himself  of  the  defence 
that  the  breach  has  been  remedied,  and  the  warranty  complied  with,  before 
loss. 

3.  A  breach  of  warranty  may  be  waived  by  the  insurer. 

Express  warranties. 

35.  1.  An  express  warranty  may  be  in  any  form  of  words  from  which  the  intention 

to  warrant  is  to  be  inferred. 

2.  An  express  warranty  must  be  included  in,  or  written  upon,  the  poUcy, 
or  must  be  contained  in  some  document  incorporated  by  reference  into 
the  policy. 

3.  An  express  warranty  does  not  exclude  an  implied  warranty,  unless  it  be 
inconsistent  therewith. 

Warranty  of  neutrality. 

36.  1.  Where  insurable  property,  whether  ship  or  goods,  is  expressly  warranted 

neutral,  there  is  an  implied  condition  that  the  property  shall  have  a  neutral 
character  at  the  commencement  of  the  risk,  and  that,  so  far  as  the  assured 
can  control  the  matter,  its  neutral  character  shall  be  preserved  during  the  risk. 
2.  Where  a  ship  is  expressly  warranted  "neutral"  there  is  also  an  impUed 
condition  that,  so  far  as  the  assured  can  control  the  matter,  she  shall  be 
properly  documented,  that  is  to  say,  that  she  shall  carry  the  necessary  papers 
to  establish  her  neutrahty,  and  that  she  shall  not  falsify  or  suppress  her 
papers,  or  use  simulated  papers.  If  any  loss  occiurs  through  breach  of  this 
condition,  the  insurer  may  avoid  the  contract. 

No  ImpUed  warranty  of  nationality. 

37.  There  is  no  imphed  warranty  as  to  the  nationality  of  a  ship,  or  that  her 
nationahty  shall  not  be  changed  during  the  risk. 

Warranty  o{  good  safety. 

38.  Where  the  subject-matter  insured  is  warranted  "well"  or  "in  good  safety" 
on  a  particular  day,  it  is  sufficient  if  it  be  safe  at  any  time  during  that  day. 

Warranty  ol  seaworthiness  of  ship. 

39.    1.  In  a  voyage  poUcy  there  is  an  implied  warranty  that  at  the  commencement 

of  the  voyage  the  ship  shall  be  seaworthy  for  the  purpose  of  the  particular 

adventure  insured. 

2.  Where  the  policy  attaches  while  the  ship  is  in  port,  there  is  also  an  impUed 
warranty  that  she  shall,  at  the  commencement  of  the  risk,  be  reasonably 
fit  to  encounter  the  ordinary  perils  of  the  port. 

3.  Where  the  policy  relates  to  a  voyage  which  is  performed  in  different  stages, 
during  which  the  ship  requires  different  kinds  of  or  further  preparation 
or  equipment,  there  is  an  impUed  warranty  that  at  the  commencement 
of  each  stage  the  ship  is  seaworthy  in  respect  of  such  preparation  or  equipment 
for  the  purposes  of  that  stage. 

4.  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably  fit  in  aU  respects 
to  encounter  the  ordinary  perils  of  the  seas  of  the  adventure  insured. 

5.  In  a  time  policy  there  is  no  impUed  warranty  that  the  ship  shaU  be  sea- 
worthy at  any  stage  of  the  adventure,  but  where,  with  the  privity  of  the 
assured,  the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthiness. 


MARINE  INSUBANCE  ACT,  1906.  999 

No  Implied  warranty  that  goods  are  seaworthy. 

40.  1.  In  a  policy  on  goods  or  other  moveables  there  is  no  implied  warranty  that 
the  goods  or  moveables  are  seaworthy. 
2.  In  a  voyage  poUcy  on  goods  or  other  moveables  there  is  an  implied  warranty 
that  at  the  commencement  of  the  voyage  the  ship  is  not  only  seaworthy 
as  a  ship,  but  also  that  she  is  reasonably  fit  to  carry  the  goods  or  other 
moveables  to  the  destination  contemplated  by  the  policy. 

Warranty  of  legality. 

41.  There  is  an  implied  warranty  that  the  adventure  insured  is  a  lawful  one, 
and  that,  so  far  as  the  assured  can  control  the  matter,  the  adventure  shall  be  carried 
out  in  a  lawful  manner. 

The  Voyage. 

Implied  condition  as  to  commencement  of  risk. 

42.  1.  Where  the  subject-matter  is  insured  by  a  voyage  poUcy  "at  and  from" 
or  "from"  a  particular  place,  it  is  not  necessary  that  the  ship  should  be 
at  that  place  when  the  contract  is  concluded,  but  there  is  an  implied  con- 
dition that  the  adventure  shall  be  commenced  within  a  reasonable  time, 
and  that  if  the  adventure  be  not  so  commenced  the  insurer  may  avoid 
the  contract. 
2.  The  implied  condition  may  be  negatived  by  showing  that  the  delay  was 
caused  by  circumstances  known  to  the  insurer  before  the  contract  was 
concluded,  or  by  showing  that  he  waived  the  condition. 

Alteration  of  port  of  departure. 

43.  Where  the  place  of  departure  is  specified  by  the  policy,  and  the  ship 
instead  of  saUing  from  that  place  sails  from  any  other  place,  the  risk  does  not  attach. 

Sailing  for  different  destination. 

44.  Where  the  destination  is  specified  in  the  policy,  and  the  ship,  instead 
of  sailing  for  that  destination,  sails  for  any  other  destination,  the  risk  does  not  attach. 

Change  of  voyage. 

45.  1.  Where,  after  the  commencement  of  the  risk,  the  destination  of  the  ship 

is  voluntarily  changed  from  the  destination  contemplated  by  the  poHcy, 
there  is  said  to  be  a  change  of  voyage. 
2.  Unless  the  policy  otherwise  provides,  where  there  is  a  change  of  voyage, 
the  insurer  is  discharged  from  Uability  as  from  the  time  of  change,  that 
is  to  say,  as  from  the  time  when  the  determination  to  change  it  is  mani- 
fested; and  it  is  immaterial  that  the  ship  may  not  in  fact  have  left  the  course 
of  voyage  contemplated  by  the  policy  when  the  loss  occurs. 

Deviation. 

46.  1.  Where  a  ship,  without  lawful  excuse,  deviates  from  the  voyage  contemplated 

by  the  policy,  the  insurer  is  discharged  from  liabihty  as  from  the  time  of 
deviation,  and  it  is  immaterial  that  the  ship  may  have  regained  her  route 
before  any  loss  occurs. 

2.  There  is  a  deviation  from  the  voyage  contemplated  by  the  poUcy: 

a)  Where  the  course  of  the  voyage  is  specifically  designated  by  the  policy, 
and  that  course  is  departed  from;  or 

b)  Where  the  course  of  the  voyage  is  not  specifically  designated  by  the 
policy,  but  the  usual  and  customary  course  is  departed  from. 

3.  The  intention  to  deviate  is  immaterial;  there  must  be  a  deviation  in  fact 
to  discharge  the  insurer  from  his  liability  under  the  contract. 

Several  ports  of  discharge. 

47.  1.  Where  several  ports  of  discharge  are  specified  by  the  policy,  the  ship  may 

proceed  to  all  or  any  of  them,  but,  in  the  absence  of  any  usage  or  sufficient 
cause  to  the  contrary,  she  must  proceed  to  them,  or  such  of  them  as  she 
goes  to,  in  the  order  designated  by  the  policy.  If  she  does  not  there  is  a 
deviation. 
2.  Where  the  pohcy  is  to  "ports  of  discharge",  within  a  given  area,  which 
are  not  named,  the  ship  must,  in  the  absence  of  any  usage  or  sufficient 
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cause  to  the  contrary,  proceed  to  them,  or  such  of  them  as  she  goes  to,  in 
their  geographical  order.     If  she  does  not  there  is  a  deviation. 

Delay  in  voyage. 

48.  In  the  case  of  a  voyage  policy,  the  adventure  insured  must  be  prosecuted 
throughout  its  course  with  reasonable  despatch,  and,  if  without  lawful  excuse 
it  is  not  so  prosecuted,  the  insurer  is  discharged  from  liabiUty  as  from  the  time 
when  the  delay  became  unreasonable. 

Excuses  lor  deviation  or  delay. 

49.  1.  Deviation  or  delay  in  prosecuting  the  voyage  contemplated  by  the  policy 

is  excused: 

a)  WTiere  authorised  by  any  special  term  in  the  policy;  or 

b)  Where  caused  by  circumstances  beyond  the  control  of  the  master  and 
his  employer;  or 

c)  Where  reasonably  necessary  in  order  to  comply  with  an  express  or  implied 
warranty;  or 

d)  Where  reasonably  necessary  for  the  safety  of  the  ship  or  subject-matter 
insured;  or 

e)  For  the  purpose  of  sailing  human  life,  or  aiding  a  ship  in  distress  where 
human  life  may  be  in  danger;  or 

f)  Where  reasonably  necessary  for  the  purpose  of  obtaining  medical  or 
surgical  aid  for  any  person  on  board  the  ship;  or 

g)  Where  caused  by  the  barratrous  conduct  of  the  master  or  crew,  it  barratry 
be  one  of  the  perils  insured  against. 

2.  When  the  cause  excusing  the  deviation  or  delay  ceases  to  operate,  the  ship 
must  resume  her  course,  and  prosecute  her  voyage,  with  reasonable  despatch. 

Assignment  of  Policy. 

When  and  how  policy  is  assignable. 

50.  1.  A  marine  policy  is  assignable  unless  it  contains  terms  expressly  prohibiting 

assignment.     It  may  be  assigned  either  before  or  after  loss. 

2.  Where  a  marine  policy  has  been  assigned  so  as  to  pass  the  beneficial  interest 
in  such  poUcy,  the  assignee  of  the  poUcy  is  entitled  to  sue  thereon  in  his 
own  name;  and  the  defendant  is  entitled  to  make  any  defence  arising  out 
of  the  contract  which  he  would  have  been  entitled  to  make  if  the  action 
had  been  brought  in  the  name  of  the  person  by  or  on  behalf  of  whom  the 
poUcy  was  effected. 

3.  A  marine  policy  may  be  assigned  by  indorsement  thereon  or  in  other  custo- 
mary manner. 

Assured  who  has  no  Interest  cannot  assign. 

51.  Where  the  assured  has  parted  with  or  lost  his  interest  in  the  subject- 
matter  insured,  and  has  not,  before  or  at  the  time  of  so  doing,  expressly  or  impUedly 
agreed  to  assign  the  poUcy,  any  subsequent  assignment  of  the  policy  is  inoperative : 

Provided  that  nothing  in  this  section  affects  the  assignment  of  a  poUcy 
after  loss. 

The  Premium. 
When  premium  payable. 

52.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his  agent  to  pay  the 
premium,  and  the  duty  of  the  insurer  to  issue  the  policy  to  the  assured  or  his  agent, 
are  concurrent  conditions,  and  the  insurer  is  not  bound  to  issue  the  policy  until 
payment  or  tender  of  the  premium. 

PoUcy  effected  tlirough  broker. 

53.  1.  Unless  otherwise  agreed,  where  a  marine  policy  is  effected  on  behalf  of 
the  assured  by  a  broker,  the  broker  is  directly  responsible  to  the  insurer 
for  the  premium,  and  the  insurer  is  directly  responsible  to  the  assured  for 
the  amount  which  may  be  payable  in  respect  of  losses,  or  in  respect  of  retur- 
nable premium. 
2.  Unless  otherwise  agreed,  the  broker  has,  as  against  the  assured,  a  lien  upon 
the  policy  for  the  amount  of  the  premium  and  his  charges  in  respect  of 
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effecting  the  policy;  and,  where  he  has  dealt  with  the  person  who  employs 
him  as  a  principal,  he  has  also  a  lien  on  the  poUcy  in  respect  of  any  balance 
on  any  insurance  account  which  may  be  due  to  him  from  such  person,  unless 
when  the  debt  was  incurred  he  had  reason  to  believe  that  such  person  was 
only  an  agent. 

Effect  of  receipt  on  policy. 

54.  Where  a  marine  policy  effected  on  behalf  of  the  assured  by  a  broker  ac- 
knowledges the  receipt  of  the  premium,  such  acknowledgment  is,  in  the  absence 
of  fraud,  conclusive  as  between  the  insurer  and  the  assured,  but  not  as  between 
the  insurer  and  broker. 

Loss  and  Abandonment. 
Included  and  excluded  losses. 

55.  1.  Subject  to  the  provisions  of  this  Act,  and  unless  the  policy  otherwise  provides, 

the  insurer  is  liable  for  any  loss  proximately  caused  by  a  peril  insured  against, 
but,  subject  as  aforesaid,  he  is  not  liable  for  any  loss  which  is  not  proximately 
caused  by  a  peril  insured  against. 
2.  In  particular: 

a)  The  insurer  is  not  liable  for  any  loss  attributable  to  the  wilful  misconduct 
of  the  assured,  but,  unless  the  policy  otherwise  provides,  he  is  liable 
for  any  loss  proximately  caused  by  a  peril  insured  against,  even  though 
the  loss  would  not  have  happened  but  for  the  misconduct  or  negUgence 
of  the  master  or  crew; 

b)  Unless  the  policy  otherwise  provides,  the  insurer  on  ship  or  goods  is 
not  liable  for  any  loss  proximately  caused  by  delay,  although  the  delay 
be  caused  by  a  peril  insured  against; 

c)  Unless  the  policy  otherwise  provides,  the  insurer  is  not  liable  for  ordi- 
nary wear  and  tear,  ordinary  leakage  and  breakage,  inherent  vice  or 
nature  of  the  subject-matter  insured,  or  for  any  loss  proximately  caused 
by  rats  or  vermin,  or  for  any  injury  to  machinery  not  proximately  caused 
by  maritime  perils. 

Partial  and  total  loss. 

56.  1.  A  loss  may  be  either  total  or  partial.    Any  loss  other  than  a  total  loss,  as 

hereinafter  defined,  is  a  partial  loss. 

2.  A  total  loss  may  be  either  an  actual  total  loss,  or  a  constructive  total  loss. 

3.  Unless  a  different  intention  appears  from  the  terms  of  the  policy,  an  in- 
surance against  total  loss  includes  a  constructive,  as  well  as  an  actual,  total 
loss. 

4.  Where  the  assured  brings  an  action  for  a  total  loss  and  the  evidence  proves 
only  a  partial  loss,  he  may,  unless  the  policy  otherwise  provides,  recover 
for  a  partial  loss. 

5.  Where  goods  reach  their  destination  in  specie,  but  by  reason  of  obliteration 
of  marks,  or  otherwise,  they  are  incapable  of  identification,  the  loss,  if 
any,  is  partial,  and  not  total. 

Actual  total  loss. 

57.  1.  Where  the  subject-matter  insured  is  destroyed,  or  so  damaged  as  to  cease 

to  be  a  thing  of  the  kind  insured,  or  where  the  assured  is  irretrievably  de- 
prived thereof,  there  is  an  actual  total  loss. 
2.  In  the  case  of  an  actual  total  loss  no  notice  of  abandonment  need  be  given. 

Missing  ship. 

58.  Where  the  ship  concerned  in  the  adventure  is  missing,  and  after  the  lapse 
of  a  reasonable  time  no  news  of  her  has  been  received,  an  actual  total  loss  may 
be  presumed. 

Effect  of  transhipment,  &c. 

59.  Where,  by  a  perU  insured  against,  the  voyage  is  interrupted  at  an  inter- 
mediate port  or  place,  under  such  circumstances  as,  apart  from  any  special  stipu- 
lation in  the  contract  of  affreightment,  to  justify  the  master  in  landing  and  re- 
shipping  the  goods  or  other  moveables,  or  in  transhipping  them,  and  sending  them 
on  to  their  destination,  the  liability  of  the  insurer  continues,  notwithstanding 
the  landing  or  transhipment. 
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Constructive  totsl  loss  defined. 

60.  1.  Subject  to  any  express  provision  in  the  policy,  there  is  a  constructive  total 
loss  where  the  subject-matter  insured  is  reasonably  abandoned  on  account 
of  its  actual  total  loss  appearing  to  be  unavoidable,  or  because  it  could 
not  be  preserved  from  actual  total  loss  without  an  expenditure  which  would 
exceed  its  value  when  the  expenditure  had  been  incurred. 
2.  In  particular,  there  is  a  constructive  total  loss: 

a)  Where  the  assured  is  deprived  of  the  possession  of  his  ship  or  goods 
by  a  peril  insured  against,  and  «)  it  is  unlikely  that  he  can  recover  the 
ship  or  goods,  as  the  case  may  be,  or  P)  the  cost  of  recovering  the  ship 
or  goods,  as  the  case  may  be,  would  exceed  their  value  when  recovered;  or 

b)  In  the  case  of  damage  to  a  ship,  where  she  is  so  damaged  by  a  peril  insured 
against  that  the  cost  of  repairing  the  damage  would  exceed  the  value 
of  the  ship  when  repaired. 

In  estimating  the  cost  of  repairs,  no  deduction  is  to  be  made 
in  respect  of  general  average  contributions  to  those  repairs  payable 
by  other  interests,  but  account  is  to  be  taken  of  the  expense  of  future 
salvage  operations  and  of  any  future  general  average  contributions 
to  which  the  ship  would  be  liable  if  repaired;  or 

c)  In  the  case  of  damage  to  goods,  where  the  cost  of  repairing  the  damage 
and  forwarding  the  goods  to  their  destination  would  exceed  their  value 
on  arrival. 

Effect  of  constructive  total  loss. 

61.  Where  there  is  a  constructive  total  loss  the  assured  may  either  treat  the 
loss  as  a  partial  loss  or  abandon  the  subject-matter  insured  to  the  insurer  and 
treat  the  loss  as  if  it  were  an  actual  total  loss. 

Notice  of  abandonment. 

62.  1.  Subject  to  the  provisions  of  this  section,  where  the  assured  elects  to  abandon 

the  subject-matter  insured  to  the  insurer,  he  must  give  notice  of  abandon- 
ment.   If  he  fails  to  do  so  the  loss  can  only  be  treated  as  a  partial  loss. 

2.  Notice  of  abandonment  may  be  given  in  writing,  or  by  word  of  mouth, 
or  partly  in  writing  and  partly  by  word  of  mouth,  and  may  be  given  in 
any  terms  which  indicate  the  intention  of  the  assured  to  abandon  his  insured 
interest  in  the  subject-matter  insured  unconditionally  to  the  insurer. 

3.  Notice  of  abandonment  must  be  given  with  reasonable  diUgence  after  the 
receipt  of  reUable  information  of  the  loss,  but  where  the  information  is 
of  a  doubtful  character  the  assured  is  entitled  to  a  reasonable  time  to  make 
inquiry. 

4.  Where  notice  of  abandonment  is  properly  given,  the  rights  of  the  assured 
are  not  prejudiced  by  the  fact  that  the  insurer  refuses  to  accept  the  aban- 

.    donment. 

5.  The  acceptance  of  an  abandonment  may  be  either  express  or  implied  from 
the  conduct  of  the  insurer.  The  mere  silence  of  the  insurer  after  notice 
is  not  an  acceptance. 

6.  Where  notice  of  abandonment  is  accepted  the  abandonment  is  irrevocable 
The  acceptance  of  the  notice  conclusively  admits  liability  for  the  loss  and 
the  sufficiency  of  the  notice. 

7.  Notice  of  abandonment  is  unnecessary  where,  at  the  time  when  the  assured 
receives  ^information  of  the  loss,  there  would  be  no  possibility  of  benefit 
to  the  insurer  if  notice  were  given  to  him. 

8.  Notice  of  abandonment  may  be  waived  by  the  insurer. 

9.  Where  an  insurer  has  re-insured  his  risk,  no  notice  of  abandonment  need 
be  given  by  him. 

Effect  of  abandonment. 

63.  1.  Where  there  is  a  valid  abandonment  the  insurer  is  entitled  to  take  over 

the  interest  of  the  assured  in  whatever  may  remain  of  the  subject-matter 
insured,  and  all  proprietary  rights  incidental  thereto. 
2.  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is  entitled  to  any 
freight  in  course  of  being  earned,  and  which  is  earned  by  her  subsequent 
to  the  casualty  causing  the  loss,  less  the  expenses  of  earning  it  incurred 
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after  the  casualty;  and,  where  the  ship  is  carrying  the  owner's  goods,  the 
insurer  is  entitled  to  a  reasonable  remuneration  for  the  carriage  of  them 
subsequent  to  the  casualty  causing  the  loss. 

Partial  Losses  (including  Salvage  and  General  Average  and 

Particular  Charges). 
Particular  average  loss. 

64.  1.  A  particular  average  loss  is  a  partial  loss  of  the  subject-matter  insured, 

caused  by  a  peril  insured  against,  and  which  is  not  a  general  average  loss. 
2.  Expenses  incurred  by  or  on  behalf  of  the  assured  for  the  safety  or  preser- 
vation of  the  subject-matter  insured,  other  than  general  average  and  salvage 
charges,  are  called  particular  charges.  Particular  charges  are  not  included 
in  particular  average. 

Salvage  charges. 

65.  1.  Subject  to  any  express  provision  in  the  poUcy,  salvage  charges  incurred 

in  preventing  a  loss  by  perils  insured  against  may  be  recovered  as  a  loss 
by  those  perils. 
2.  "Salvage  charges"  means  the  charges  recoverable  under  maritime  law  by 
a  salvor  independently  of  contract.  They  do  not  include  the  expenses  of 
services  in  the  nature  of  salvage  rendered  by  the  assured  or  his  agents,  or 
any  person  employed  for  hire  by  them,  for  the  purpose  of  averting  a  peril  in- 
sured against.  Such  expenses,  where  properly  incurred,  may  be  recovered 
as  particular  charges  or  as  a  general  average  loss,  according  to  the  circum- 
stances under  which  they  were  incurred. 

General  average  loss. 

66.  1.  A  general  average  loss  is  a  loss  caused  by  or  directly  consequential  on  a 

general  average  act.  It  includes  a  general  average  expenditure  as  well 
as  a  general  average  sacrifice. 

2.  There  is  a  general  average  act  where  any  extraordinary  sacrifice  or  expen- 
diture is  voluntarily  and  reasonably  made  or  incurred  in  time  of  peril  for 
the  purpose  of  preserving  the  property  imperilled  in  the  common  adventure. 

3.  Where  there  is  a  general  average  loss,  the  party  on  whom  it  falls  is  entitled, 
subject  to  the  conditions  imposed  by  maritime  law,  to  a  rateable  contri- 
bution from  the  other  parties  interested,  and  such  contribution  is  called 
a  general  average  contribution. 

4.  Subject  to  any  express  provision  in  the  policy,  where  the  assured  has  incurred 
a  general  average  expenditure,  he  may  recover  from  the  insurer  in  respect 
of  the  proportion  of  the  loss  which  falls  upon  him;  and,  in  the  case  of  a 
general  average  sacrifice,  he  may  recover  from  the  insurer  in  respect  of 
the  whole  loss  without  having  enforced  his  right  of  contribution  from  the 
other  parties  liable  to  contribute. 

5.  Subject  to  any  express  provision  in  the  poUcy,  where  the  assured  has  paid, 
or  is  Uable  to  pay,  a  general  average  contribution  in  respect  of  the  subject 
insured,  he  may  recover  therefor  from  the  insurer. 

6.  In  the  absence  of  express  stipulation,  the  insurer  is  not  hable  for  any  general 
average  loss  or  contribution  where  the  loss  was  not  incurred  for  the  purpose 
of  avoiding,  or  in  connexion  with  the  avoidance  of,  a  peril  insured  against. 

7.  Where  ship,  freight,  and  cargo,  or  any  two  of  those  interests,  are  owned 
by  the  same  assured,  the  Uabihty  of  the  insurer  in  respect  of  general  average 
losses  or  contributions  is  to  be  determined  as  if  those  subjects  were  owned 
by  different  persons. 

Measure  of  Indemnity. 
Extent  of  liability  of  Insurer  for  loss. 

67.  1.  The  sum  which  the  assured  can  recover  in  respect  of  a  loss  on  a  pohcy  by 

which  he  is  insured,  in  the  case  of  an  unvalued  policy  to  the  full  extent 
of  the  insurable  value,  or,  in  the  case  of  a  valued  poUcy  to  the  full  extent 
of  the  value  fixed  by  the  policy,  is  called  the  measure  of  indemnity. 
2.  Where  there  is  a  loss  recoverable  under  the  policy,  the  insurer,  or  each 
insurer  if  there  be  more  than  one,  is  liable  for  such  proportion  of  the  measure 
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of  indemnity  as  the  amount  of  his  subscription  bears  to  the  value  fixed 
by  the  poHcy  in  the  ease  of  a  valued  poUcy,  or  to  the  insurable  value  in 
the  case  of  an  unvalued  policy. 

Total  loss. 

68.  Subject  to  the  provisions  of  this  Act  and  to  any  express  provision  in  the 
policy,  where  there  is  a  total  loss  of  the  subject-matter  insured: 

1.  If  the  policy  be  a  valued  policy,  the  measure  of  indemnity  is  the  sum  fixed 
by  the  policy. 

2.  If  the  policy  be  an  unvalued  policy,  the  measure  of  indemnity  is  the  insu- 
rable value  of  the  subject-matter  insured. 

Partial  loss  ot  ship. 

69.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the  measure  of  indemnity, 
subject  to  any  express  provision  in  the  policy,  is  as  follows: 

1.  Where  the  ship  heis  been  repaired,  the  assured  is  entitled  to  the  reasonable 
cost  of  the  repairs,  less  the  customary  deductions,  but  not  exceeding  the 
sum  insured  in  respect  of  any  one  casualty. 

2.  Where  the  ship  has  been  only  partially  repaired,  the  assured  is  entitled 
to  the  reasonable  cost  of  such  repairs,  computed  as  above,  and  also  to  be 
indemnified  for  the  reasonable  depreciation,  if  any,  arising  from  the  unre- 
paired damage,  provided  that  the  aggregate  amount  shall  not  exceed  the 
cost  of  repairing  the  whole  damage,  computed  as  above. 

3.  Where  the  ship  has  not  been  repaired,  and  has  not  been  sold  in  her  damaged 
state  during  the  risk,  the  assured  is  entitled  to  be  indemnified  for  the  rea- 
sonable depreciation  arising  from  the  unrepaired  damage,  but  not  exceeding 
the  reasonable  cost  of  repairing  such  damage,  computed  as  above. 

Partial  loss  of  freight. 

70.  Subject  to  any  express  provision  in  the  policy,  where  there  is  a  partial 
loss  of  freight,  the  measure  of  indemnity  is  such  proportion  of  the  sum  fixed  by 
the  policy  in  the  case  of  a  valued  policy,  or  of  the  insurable  value  in  the  case  of 
an  unvalued  policy,  as  the  proportion  of  freight  lost  by  the  assured  bears  to  the 
whole  freight  at  the  risk  of  the  assured  under  the  policy. 

Partial  loss  of  goods,  merchandise,  &c. 

71.  Where  there  is  a  partial  loss  of  goods,  merchandise,  or  other  moveables, 
the  measure  of  indemnity,  subject  to  any  express  provision  in  the  pohcy,  is  as 
follows : 

1.  Where  part  of  the  goods,  merchandise  or  other  moveables  insured  by  a 
valued  pohcy  is  totally  lost,  the  measure  of  indemnity  is  such  proportion 
of  the  sum  fixed  by  the  policy  as  the  insurable  value  of  the  part  lost  bears 
to  the  insurable  value  of  the  whole,  ascertained  as  in  the  case  of  an  unvalued 
policy. 

2.  Where  part  of  the  goods,  merchandise,  or  other  moveables  insured  by  an 
unvalued  policy  is  totally  lost,  the  measure  of  indemnity  is  the  insurable 
value  of  the  part  lost,  ascertained  as  in  case  of  total  loss. 

3.  Where  the  whole  or  any  part  of  the  goods  or  merchandise  insured  has  been 
delivered  damaged  at  its  destination,  the  measure  of  indemnity  is  such 
proportion  of  the  sum  fixed  by  the  pohcy  in  the  case  of  a  valued  pohcy, 
or  of  the  insurable  value  in  the  case  of  an  unvalued  pohcy,  as  the  differ- 
ence between  the  gross  sound  and  damaged  values  at  the  place  of  arrival 
bears  to  the  gross  sound  value. 

4.  "Gross  value"  means  the  wholesale  pHce  or,  if  there  be  no  such  price,  the 
estimated  value,  with,  in  either  case,  freight,  landing  charges,  and  duty 
paid  beforehand;  provided  that,  in  the  case  of  goods  or  merchandise  custo- 
marily sold  in  bond,  the  bonded  price  is  deemed  to  be  the  gross  value. 
"Gross  proceeds"  means  the  actual  price  obtained  at  a  sale  where  all  charges 
on  sale  are  paid  by  the  sellers. 

Apportionment  of  valuation. 

72.  1.  Where  different  species  of  property  are  insured  under  a  single  valuation, 
the  valuation  must  be  apportioned  over  the  different  species  in  proportion 
to  their  respective  insurable  values,  as  in  the  case  of  an  unvalued  pohcy. 
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The  insured  value  of  any  part  of  a  species  is  such  proportion  of  the  total 
insured  value  of  the  same  as  the  insurable  value  of  the  part  bears  to  the 
insurable  value  of  the  whole,  ascertained  in  both  cases  as  provided  by 
this  Act. 
2.  Where  a  valuation  has  to  be  apportioned,  and  particulars  of  the  prime 
cost  of  each  separate  species,  quaUty,  or  description  of  goods  cannot  be 
ascertained,  the  division  of  the  valuation  may  be  made  over  the  net  arrived 
sound  values  of  the  different  species,  quahties,  or  descriptions  of  goods. 

General  average  contributions  and  salvage  charges. 

73.  1.  Subject  to  any  express  provision  in  the  poUcy,  where  the  assured  has  paid, 
or  is  liable  for,  any  general  average  contribution,  the  measure  of  indemnity 
is  the  full  amount  of  such  contribution,  if  the  subject-matter  liable  to  con- 
tribution is  insured  for  its  full  contributory  value;  but,  if  such  subject- 
matter  be  not  insured  for  its  full  contributory  value,  or  if  only  part  of  it 
be  insured,  the  indemnity  payable  by  the  insurer  must  be  reduced  in  pro- 
portion to  the  under  insurance,  and  where  there  has  been  a  particular  average 
loss  which  constitutes  a  deduction  from  the  contributory  value,  and  for 
which  the  insurer  is  Uable,  that  amount  must  be  deducted  from  the  insured 
value  in  order  to  ascertain  what  the  insurer  is  hable  to  contribute. 
2.  Where  the  insurer  is  liable  for  salvage  charges  the  extent  of  his  liabiUty 
must  be  determined  on  the  like  principle. 

Liabilities  to  third  parties. 

74.  Where  the  assured  has  effected  an  insurance  in  express  terms  against 
any  liability  to  a  third  party,  the  measure  of  indemnity,  subject  to  any  express 
provision  in  the  policy,  is  the  amount  paid  or  payable  by  him  to  such  third  party 
in  respect  of  such  liability. 

General  provisions  as  to  measure  ot  Indemnity. 

75.  1.  Where  there  has  been  a  loss  in  respect  of  any  subject-matter  not  expressly 

provided  for  in  the  foregoing  provisions  of  this  Act,  the  measure  of  indemnity 
shall  be  ascertained,  as  nearly  as  may  be,  in  accordance  with  those  provi- 
sions, in  so  far  as  applicable  to  the  particular  case. 
2.  Nothing  in  the  provisions  of  this  Act  relating  to  the  measure  of  indemnity 
shall  affect  the  rules  relating  to  double  insurance,  or  prohibit  the  insurer 
from  disproving  interest  wholly  or  in  part,  or  from  showing  that  at  the 
time  of  the  loss  the  whole  or  any  part  of  the  subject-matter  insured  was 
not  at  risk  under  the  policy. 

Particular  average  warranties. 

76.  1.  Where  the  subject-matter  insured  is  warranted  free  from  particular  average, 

the  assured  cannot  recover  for  a  loss  of  part,  other  than  a  loss  incurred 
by  a  general  average  sacrifice,  unless  the  contract  contained  in  the  poUcy 
be  apportionable;  but,  if  the  contract  be  apportionable,  the  assured  may 
recover  for  a  total  loss  of  any  apportionable  part. 

2.  Where  the  subject-matter  insured  is  warranted  free  from  particular  average, 
either  wholly  or  under  a  certain  percentage,  the  insurer  is  nevertheless 
liable  for  salvage  charges,  and  for  particular  charges  and  other  expenses 
properly  incurred  pursuant  to  the  provisions  of  the  suing  and  labouring 
clause  in  order  to  avert  a  loss  insured  against. 

3.  Unless  the  poUcy  otherwise  provides,  where  the  subject-matter  insured  is 
warranted  free  from  particular  average  under  a  specified  percentage,  a 
general  average  loss  cannot  be  added  to  a  particular  average  loss  to  make 
up  the  specified  percentage. 

4.  For  the  purpose  of  ascertaining  whether  the  specified  percentage  has  been 
reached,  regard  shall  be  had  only  to  the  actual  loss  suffered  by  the  subject- 
matter  insured.  Particular  charges  and  the  expenses  of  and  incidental 
to  ascertaining  and  proving  the  loss  must  be  excluded. 

Successive  losses. 

77.  1.  Unless  the  policy  otherwise  provides,  and  subject  to  the  provisions  of  this 

Act,  the  insurer  is  liable  for  successive  losses,  even  though  the  total  amount 
of  such  losses  may  exceed  the  sum  insured. 
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2.  Where,  under  the  same  policy,  a  partial  loss,  which  has  not  been  repaired 
or  otherwise  made  good,  is  followed  by  a  total  loss,  the  assured  can,  only 
recover  in  respect  of  the  total  loss. 

Provided  that  nothing  in  this  section  shall  affect  the  hability  of  the 
insurer  under  the  suing  and  labouring  clause. 

Suing  and  labouring  clause. 

78.  1.  Where  the  poUcy  contains  a  suing  and  labouring  clause,  the  engagement 

thereby  entered  into  is  deemed  to  be  supplementary  to  the  contract  of 
insurance,  and  the  assured  may  recover  from  the  insurer  any  expenses 
properly  incurred  pursuant  to  the  clause,  notwithstanding  that  the  insurer 
may  have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have  been 
warranted  free  from  particular  average,  either  wholly  or  under  a  certain 
percentage. 

2.  General  average  losses  and  contributions  and  salvage  charges,  as  defined 
by  this  Act,  are  not  recoverable  under  the  suing  and  labouring  clause. 

3.  Expenses  incurred  for  the  purpose  of  averting  or  diminishing  any  loss  not 
covered  by  the  policy  are  not  recoverable  under  the  suing  and  labouring 
clause. 

4.  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases,  to  take  such  measures 
as  may  be  reasonable  for  the  purpose  of  averting  or  minimizing  a  loss. 

Rights  of  Insurer  on  Payment. 

Right  of  subrogation. 

79.  1.  Where  the  insurer  pays  for  a  total  loss,  either  of  the  whole,  or  in  the  case 

of  goods  of  anj'^  apportionable  part,  of  the  subject-matter  insured,  he  there- 
upon becomes  entitled  to  take  over  the  interest  of  the  assured  in  whatever 
may  remain  of  the  subject-matter  so  paid  for,  and  he  is  thereby  subrogated 
to  all  the  rights  and  remedies  of  the  assured  in  and  in  respect  of  that  subject- 
matter  as  from  the  time  of  the  casualty  causing  the  loss. 
2.  Subject  to  the  foregoing  provisions,  where  the  insurer  pays  for  a  partial 
loss,  he  acquires  no  title  to  the  subject-matter  insured,  or  such  part  of  it 
as  may  remain,  but  he  is  thereupon  subrogated  to  all  rights  and  remedies 
of  the  assured  in  and  in  respect  of  the  subject-matter  insured  as  from  the 
time  of  the  casualty  causing  the  loss,  in  so  far  as  the  assured  has  been  in- 
demnified, according  to  this  Act,  by  such  payment  for  the  loss. 

Right  of  contribution. 

80.  1.  Where  the  assured  is  over-insured  by  double  insurance,  each  insurer  is 

bound,  as  between  himself  and  the  other  insurers,  to  contribute  rateably 
to  the  loss  in  proportion  to  the  amount  for  which  he  is  liable  under  Im 
contract. 
2.  If  any  insurer  pays  more  than  his  proportion  of  the  loss,  he  is  entitled  to 
maintain  an  action  for  contribution  against  the  other  insurers,  and  is  entitled 
to  the  like  remedies  as  a  surety  who  has  paid  more  than  his  proportion 
of  the  debt. 

Effect  of  under  Insurance. 

81.  Where  the  assured  is  insured  for  an  amount  less  than  the  insurable  value 
or,  in  the  case  of  a  valued  policy,  for  an  amount  less  than  the  policy  valuation, 
he  is  deemed  to  be  his  own  insurer  in  respect  of  the  uninsured  balance. 

Return  of  Premium. 
Enforcement  of  return. 

82.  Where  the  premium,  or  a  proportionate  part  thereof  is,  by  this  Act,  declared 
to  be  returnable, — 

a)  If  already  paid,  it  may  be  recovered  by  the  assured  from  the  insurer;  and 

b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent. 

Return  by  agreement. 

83.  Where  the  policy  contains  a  stipulation  for  the  return  of  the  premium, 
or  a  proportionate  part  thereof,  on  the  happening  of  a  certain  event,  and  that 
event  happens,  the  premium,  or,  as  the  case  may  be,  the  proportionate  part  thereof, 
is  thereupon  returnable  to  the  assured. 
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Return  for  failure  ol  consideration. 

84.  1.  Where  the  consideration  for  the  payment  of  the  premium  totally  fails, 

and  there  has  been  no  fraud  or  illegality  on  the  part  of  the  assured  or  his 
agents,  the  premium  is  thereupon  returnable  to  the  assured. 

2.  Where  the  consideration  for  the  payment  of  the  premium  is  apportionable 
and  there  is  a  total  failure  of  any  apportionable  part  of  the  consideration, 
a  proportionate  part  of  the  premium  is,  under  the  like  conditions,  there- 
upon returnable  to  the  assured. 

3.  In  particular — 

a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer  as  from  the  com- 
mencement of  the  risk,  the  premium  is  returnable,  provided  that  there 
has  been  no  fraud  or  illegality  on  the  part  of  the  assured;  but  it  the  risk 
is  not  apportionable,  and  has  once  attached,  the  premium  is  not  returnable ; 

b)  Where  the  subject-matter  insured,  or  part  thereof,  has  never  been  im- 
perilled, the  premium,  or,  as  the  case  may  be,  a  proportionate  part  thereof, 
is  returnable: 

Provided  that  where  the  subject-matter  has  been  insured  "lost  or 
not  lost"  and  has  arrived  in  safety  at  the  time  when  the  contract  is  con- 
cluded, the  premium  is  not  returnable  unless,  at  such  time,  the  insurer 
knew  of  the  safe  arrival; 

c)  Where  the  assured  has  no  insurable  interest  throughout  the  currency 
of  the  risk,  the  premium  is  returnable,  provided  that  this  rule  does  not 
apply  to  a  policy  effected  by  way  of  gaming  or  wagering; 

d)  Where  the  assured  has  a  defeasible  interest  which  is  terminated  during 
the  currency  of  the  risk,  the  premium  is  not  returnable; 

e)  Where  the  assured  has  over-insured  under  an  unvalued  policy,  a  pro- 
portionate part  of  the  premium  is  returnable; 

f)  Subject  to  the  foregoing  provisions,  where  the  assured  has  over-insured 
by  double  insurance,  a  proportionate  part  of  the  several  premiums  is 
returnable ; 

Provided  that,  if  the  policies  are  effected  at  different  times,  and 
any  earlier  poUcy  has  at  any  time  borne  the  entire  risk,  or  if  a  claim 
has  been  paid  on  the  policy  in  respect  of  the  full  sum  insured  thereby, 
no  premium  is  returnable  in  respect  of  that  poUcy,  and  when  the  double 
insurance  is  effected  knowingly  by  the  assured  no  premium  is  returnable. 

Mutual  Insurance. 
Modification  of  Act  In  case  of  mutual  insurance. 

85.  1.  Where  two  or  more  persons  mutually  agree  to  insure  each  other  against 

marine  losses  there  is  said  to  be  a  mutual  insurance. 

2.  The  provisions  of  this  Act  relating  to  the  premium  do  not  apply  to  mutual 
insurance,  but  a  guarantee,  or  such  other  arrangement  as  may  be  agreed 
upon,  may  be  substituted  for  the  premium. 

3.  The  provisions  of  this  Act,  in  so  far  as  they  may  be  modified  by  the  agree- 
ment of  the  parties,  may  in  the  case  of  mutual  insurance  be  modified  by 
the  terms  of  the  policies  issued  by  the  association,  or  by  the  rules  and  regu- 
lations of  the  association. 

4.  Subject  to  the  exceptions  mentioned  in  this  section,  the  provisions  of  this 
Act  apply  to  a  mutual  insurance. 

Supplemental. 

Ratification  by  assured. 

86.  Where  a  contract  of  marine  insurance  is  in  good  faith  effected  by  one 
person  on  behalf  of  another,  the  person  on  whose  behalf  it  is  effected  may  ratify 
the  contract  even  after  he  is  aware  of  a  loss. 

Implied  obligations  varied  by  agreement  or  usage. 

87.  1.  Where  any  right,  duty,  or  liability  would  arise  under  a  contract  of  marine 
insurance  by  impUcation  of  law,  it  may  be  negatived  or  varied  by  express 
agreement,  or  by  usage,  if  the  usage  be  such  as  to  bind  both  parties  to  the 
contract. 
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2.  The  provisions  of  this  section  extend  to  any  right,  duty,  or  liability  declared 
by  this  Act  which  may  be  lawfully  modified  by  agreement. 

Reasonable  time,  &c.  a  question  of  tact. 

88.  Where  by  this  Act  any  reference  is  made  to  reasonable  time,  reasonable 
premium,  or  reasonable  diligence,  the  question  what  is  reasonable  is  a  question 
of  fact. 

Slip  as  evidence. 

89.  Where  there  is  a  duly  stamped  policy,  reference  may  be  made,  as  heretofore, 
to  the  slip  or  covering  note,  in  any  legal  proceeding. 

Interpretation  ol  terms. 

90.  In  this  Act,  unless  the  context  or  subject-matter  otherwise  requires, — 
"Action"  includes  counter-claim  and  set-off; 

"Freight"  includes  the  profit  derivable  by  a  shipowner  from  the  employment 
of  his  ship  to  carry  his  own  goods  or  moveables,  as  well  as  freight  payable 
by  a  third  party,  but  does  not  include  passage  money; 

"Moveables"  means  any  moveable  tangible  property,  other  than  the  ship, 
and  includes  money,  valuable  securities,  and  other  documents; 

"PoUcy"  means  a  marine  policy. 

Savings. 

91.    1.  Nothing  in  this  Act,  or  in  any  repeal  effected  thereby,  shall  affect — 

a)  The  provisions  of  the  Stamp  Act,  1891,  or  any  enactment  for  the  time 
being  in  force  relating  to  the  revenue; 

b)  The  provisions  of  the  Companies  Act,  1862,  or  any  enactment  amending 
or  substituted  for  the  same'^); 

c)  The  provisions  of  any  statute  not  expressly  repealed  by  this  Act. 

2.  The  rules  of  the  common  law,  including  the  law  merchant,  save  in  so  far 
as  they  are  inconsistent  with  the  express  provisions  of  this  Act,  shall  continue 
to  apply  to  contracts  of  marine  insurance. 

Repeals. 

92.  The  enactments  mentioned  in  the  Second  Schedule  to  this  Act  are  hereby 
repealed  to  the  extent  specified  in  that  schedule. 

Commencement. 

93.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
nine  hundred  and  seven. 

Short  title. 

94.  This  Act  may  be  cited  as  the  Marine  Insurance  Act,  1906. 


Schedules. 


First  Schedule. 

Form  of  Policy. 
liloyd's  S.  G.  policy. 

BE  IT  KNOWN  THAT  as  well  in 

own  name  as  for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all  doth  make  assur- 
ance and  cause 

and  them,  and  every  of  them,  to  be  insured  lost  or  not  lost,  at  and  from 
Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in  the  good  ship 
or  vessel  called  the 

whereof  is  master  under  God,  for  this  present  voyage, 

or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  said  ship,  or  the  master  thereof,  is  or  shall  be  named  or  called;  be- 

1)  See  now  the  Companies  (Consolidation)  Act,  1908,  infra. 
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ginning  the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship, 
upon  the  said  ship,  &c. 

and  so  shall  continue  and  endure,  during  her  abode  there,  upon  the  said  ship,  &c. 
And  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and 
goods  and  merchandises  whatsoever  shall  be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty-four  hours  in 
good  safety;  and  upon  the  goods  and  merchandises,  untU  the  same  be  there  dis- 
charged and  safely  landed.  And  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this 
voyage,  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
without  prejudice  to  this  insurance.  The  said  ship,  &c.,  goods  and  merchandises, 
&c.,  for  so  much  as  concerns  the  assured  by  agreement  between  the  assured  and 
assurers  in  this  policy,  are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers  are  contented  to 
bear  and  do  take  upon  us  in  this  voyage:  they  are  of  the  seas,  men  of  war,  fire, 
«nemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  aU.  kings,  princes,  and  people, 
of  what  nation,  condition,  or  quality  soever,  barratry  of  the  master  and  mariners, 
and  of  aU  other  perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the  hurt, 
■detriment,  or  damage  of  the  said  goods  and  merchandises,  and  ship,  &c.,  or  any 
part  thereof.  And  in  case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  assured, 
their  factors,  servants  and  assigns,  to  sue,  labour,  and  travel  for,  in  and  about 
the  defence,  safeguards,  and  recovery  of  the  said  goods  and  merchandises,  and 
ship,  &c.,  or  any  part  thereof,  without  prejudice  to  this  insurance;  to  the  charges 
whereof  we,  the  assurers,  wiU  contribute  each  one  according  to  the  rate  and  quantity 
of  his  sum  herein  assured.  And  it  is  especially  declared  and  agreed  that  no  acts 
of  the  insurer  or  insured  in  recovering,  saving,  or  preserving  the  property  insured 
shall  be  considered  as  a  waiver,  or  acceptance  of  abandonment.  And  it  is  agreed 
by  us,  the  insurers,  that  this  writing  or  policy  of  assurance  shall  be  of  as  much 
force  and  effect  as  the  surest  writing  or  policy  of  assurance  heretofore  made  in 
Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London.  And  so  we, 
the  assurers,  are  contented,  and  do  hereby  promise  and  bind  ourselves,  each  one 
for  his  own  part,  our  heirs,  executors,  and  goods  to  the  assured,  their  executors, 
administrators,  and  assigns,  for  the  true  performance  of  the  premises,  confessing 
ourselves  paid  the  consideration  due  unto  us  for  this  assurance  by  the  assured, 
at  and  after  the  rate  of 

IN  WITNESS  whereof  we,  the  assurers,  have  subscribed  our  names  and  sums 
assured  in  London. 

Memorandum. 

N.B.  Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded — sugar,  tobacco,  hemp,  flax,  hides  and 
skins  are  warranted  free  from  average,  under  five  pounds  per  cent.,  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  from  average,  under  three 
pounds  per  cent,  unless  general,  or  the  ship  be  stranded. 

Rules  for  Construction  of  Policy. 

The  following  are  the  rules  referred  to  by  this  Act  for  the  construction  of  a  policy 
in  the  above  or  other  like  form,  where  the  coritext  does  not  otherwise  require: 

Lost  or  not  lost. 

1.  Where  the  subject-matter  is  insured  "lost  or  not  lost",  and  the  loss  has 
occurred  before  the  contract  is  concluded,  the  risk  attaches  unless,  at  such  time 
the  assured  was  aware  of  the  loss,  and  the  insurer  was  not. 

From. 

2.  Where  the  subject-matter  is  insured  "from"  a  particular  place,  the  risk 
does  not  attach  until  the  ship  starts  on  the  voyage  insured. 

At  and  from.    Ship.  —  Freight. 

3.  a)  Where  a  ship  is  insured  "at  and  from"  a  particular  place,  and  she  is 
at  tha't  place  in  good  safety  when  the  contract  is  concluded,  the  risk  attaches  im- 
mediately; 

65 
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b)  If  she  be  not  at  that  place  when  the  contract  is  concluded  the  risk  attaches 
as  soon  as  she  arrives  there  in  good  safety,  and,  unless  the  policy  otherwise  provides, 
it  is  immaterial  that  she  is  covered  by  another  policy  for  a  specified  time  after 
arrival; 

c)  Where  chartered  freight  is  insured  "at  and  from"  a  particular  place,  and 
the  ship  is  at  that  place  in  good  safety  when  the  contract  is  concluded  the  risk 
attaches  immediately.  If  she  be  not  there  when  the  contract  is  concluded,  the 
risk  attaches  as  soon  as  she  arrives  there  in  good  safety; 

d)  Where  freight,  other  than  chartered  freight,  is  payable  without  special 
conditions  and  is  insured  "at  and  from"  a  particular  place,  the  risk  attaches  pro 
rata  as  the  goods  or  merchandise  are  shipped;  provided  that  if  there  be  cargo  in 
rfeadiness  which  belongs  to  the  shipowner,  or  which  some  other  person  has  con- 
tracted with  him  to  ship,  the  risk  attaches  as  soon  as  the  ship  is  ready  to  receive 
such  cargo. 

From  the  loading  thereof. 

4.  Where  goods  or  other  moveables  are  insured  "from  the  loading  thereof", 
the  risk  does  not  attach  until  such  goods  or  moveables  are  actually  on  board,  and 
the  insurer  is  not  liable  for  them  while  in  transit  from  the  shore  to  the  ship. 

Safely  landed. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until  they  are  "safely 
landed",  they  must  be  landed  in  the  customary  manner  and  within  a  reasonable 
time  after  arrival  at  the  port  of  discharge,  and  if  they  are  not  so  landed  the  risk 
ceases. 

Touch  and  stay. 

6.  In  the  absence  of  any  further  license  or  usage,  the  liberty  to  touch  and 
stay  "at  any  port  or  place  whatsoever"  does  not  authorise  the  ship  to  depart  from 
the  course  of  her  voyage  from  the  port  of  departure  to  the  port  of  destination. 

Perils  of  the  seas. 

7.  The  term  "perils  of  the  seas"  refers  only  to  fortuitous  accidents  or  casualties 
of  the  seas.    It  does  not  include  the  ordinary  action  of  the  winds  and  waves. 

Pirates. 

8.  The  term  "pirates"  includes  passengers  who  mutiny  and  rioters  who  attack 
the  ship  from  the  shore. 

Thieves. 

9.  The  term  "thieves"  does  not  cover  clandestine  theft  or  a  theft  committed 
by  any  one  of  the  ship's  company,  whether  crew  or  passengers. 

Restraint  of  princes. 

10.  The  term  "arrests,  &c.,  of  kings,  princes,  and  people"  refers  to  political 
or  executive  acts,  and  does  not  include  a  loss  caused  by  riot  or  by  ordinary  judi- 
cial process. 

Barratry. 

11.  The  term  "barratry"  includes  every  wrongful  act  wilfully  committed  by 
the  master  or  crew  to  the  prejudice  of  the  owner,  or,  as  the  case  may  be,  the  charterer. 

All  other  perils. 

12.  The  term  "all  other  perils"  includes  only  perils  similar  in  kind  to  the  perils 
specifically  mentioned  in  the  policy. 

Average  unless  general. 

13.  The  term  "average  unless  general"  means  a  partial  loss  of  the  subject- 
matter  insured  other  than  a  general  average  loss,  and  does  not  include  "particular 

charges." 

Stranded. 

14.  Where  the  ship  has  stranded,  the  insurer  is  liable  for  the  excepted  losses, 
although  the  loss  is  not  attributable  to  the  stranding,  |  provided  that  when  the 
stranding  takes  place  the  risk  has  attached  and,  if  the  poUcy  be  on  goods,  that 
the  damaged  goods  are  on  board. 
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Ship. 

15.  The  term  "ship"  includes  the  hull,  materials  and  outfit,  stores  and  provi- 
sions for  the  officers  and  crew,  and,  in  the  case  of  vessels  engaged  in  a  special  trade, 
the  ordinary  fittings  requisite  for  the  trade,  and  also,  in  the  case  of  a  steamship, 
the  machinery,  boUers,  and  coals  and  engine  stores,  it  owned  by  the  assured. 
Freight. 

16.  The  term  "freight"  includes  the  profit  derivable  by  a  shipowner  from  the 
employment  of  his  ship  to  carry  his  own  goods  or  moveables,  as  well  as  freight 
payable  by  a  third  party,  but  does  not  include  passage  money. 

Goods. 

17.  The  term  "goods"  means  goods  in  the  nature  of  merchandise,  and  does 
not  include  personal  effects  or  provisions  and  stores  for  use  on  board. 

In  the  absence  of  any  usage  to  the  contrary,  deck  cargo  and  living  animals 
must  be  insured  specifically,  and  not  under  the  general  denomination  of  goods. 


Second  Schedule. 
Enactments  Repealed. 


Session  and 
Chapter. 


Title  or  Short  Title. 


Extent  of  Bepeal. 


19  Geo.  2.  c.  37. 


28  Geo.  3.  c.  56. 


31  &  32  Vict, 
c.  86. 


An  Act  to  regulate  insurance  on  ships  belonging 
to  the  subjects  of  Great  Britain,  and  on 
merchandizes  or  effects  laden  thereon. 

An  Act  to  repeal  an  Act  made  in  the  twenty- 
fifth  year  of  the  reign  of  his  present  Majesty, 
intituled  "An  Act  for  regulating  Insurances 
"  on  Ships,  and  on  goods,  merchandizes,  or 
"  effects",  and  for  substituting  other  provi- 
sions for  the  like  purpose  in  lieu  thereof. 

The  Policies  of  Marine  Assurance  Act,  1868. 


The  whole  Act. 


The  whole  Act  so  far  as 
it  relates  to  marine 
insurance. 


The  whole  Act. 


Merchant  Shipping  Act,  1906. 

6  Edw.  7. 

Cap.  XLVIII. 

An  Act  to  amend  the  Merchant  Shipping  Acts  1894  to  1900 

(21st  December  1906). 


Part  I.  Safety  (Sections  1 — 12)  —  Fart  II.  Passenger  and  Emigrant 
Ships  (Sections  13 — 24)  —  Pa/rt  III.  SeamenPs  Food  (Sections  25 — 27)  — 
Part  IV.  Provisions  as  to  Relief  and  Repatriation  of  Distressed  Seamen,  and 
Seamen  left  helvind  Aln-oad  —   (Sections   28 — 49)   —  Part  V.    Miscellaneous 

(Sections  50—83). 

Ships'  names. 

50.  1.  The  Board  of  Trade,  in  conjunction  with  the  Commissioners  of  Customs, 
may  make  regulations  enabhng  the  Board  of  Trade  to  refuse  the  registry 
of  any  ship  by  the  name  by  which  it  is  proposed  to  register  that  ship  if 
it  is  already  the  name  of  a  registered  British  ship  or  a  name  so  similar  as 
to  be  calculated  to  deceive,  and  may  by  those  regulations  require  notice 
to  be  given  in  such  manner  as  may  be  directed  by  the  regulations  before 

65* 
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the  name  of  the  ship  is  marked  on  the  ship,  or  before  the  name  of  the  ship 
is  entered  in  the  register. 
2.  If  the  registry  of  a  ship  by  the  name  by  which  it  is  proposed  to  register 
that  ship  is  refused  by  the  Board  of  Trade,  or  if  any  requirements  of  the 
regulations  are  not  comphed  with  in  the  case  of  any  ship  which  it  is  proposed 
to  register,  that  ship  shall  not  be  registered  under  the  name  proposed  or 
until  the  regulations  are  comphed  with,  as  the  case  may  be. 

Power  to  inquire  into  the  title  o{  a  registered  slilp  to  be  registered. 

51.  1.  Where  it  appears  to  the  Commissioners  of  Customs  that  there  is  any  doubt 

as  to  the  title  of  any  ship  registered  as  a  British  ship  to  be  so  registered, 
they  may  direct  the  registrar  of  the  port  of  registry  of  the  ship  to  require 
evidence  to  be  given  to  his  satisfaction  that  the  ship  is  entitled  to  be  re- 
gistered as  a  British  ship. 

2.  If  within  such  time,  not  less  than  thirty  days,  as  the  Commissioners  fix, 
satisfactory  evidence  of  the  title  of  the  ship  to  be  registered  is  not  so  given, 
the  ship  shall  be  subject  to  forfeiture  under  Part  I.  of  the  principal  Act. 

3.  In  the  apphoation  of  this  section  to  a  port  in  a  British  possession,  the 
Governor  of  the  British  possession,  and,  in  the  apphcation  of  this  section 
to  foreign  ports  of  registry,  the  Board  of  Trade,  shall  be  substituted  for 
the  Commissioners  of  Customs. 

Provisions  with  respect  to  mortgages  of  ships  sold  to  foreigners. 

52.  1.  Subsection  (1)  of  section  twenty-one  of  the  principal  Act  shall  be  read  as 

if  the  following  words  were  inserted  at  the  end  of  that  subsection,  "and  the 
registry  of  the  ship  in  that  book  shall  be  considered  as  closed  except  so 
far  as  relates  to  any  unsatisfied  mortgages  or  existing  certificates  of  mortgage 
entered  therein." 
2.  It  is  hereby  declared  that  where  the  registry  of  a  ship  is  considered  as 
closed  under  subsection  (1)  of  section  twentyone  of  the  principal  Act  as 
amended  by  this  section,  or  under  subsection  (10)  of  section  forty-four  of 
that  Act,  on  account  of  a  transfer  to  persons  not  qualified  to  be  owners  of 
British  ships,  any  unsatisfied  registered  mortgage  (including  mortgages 
made  under  a  certificate  of  mortgage)  may,  if  the  ship  comes  within  the 
jurisdiction  of  any  court  in  His  Majesty's  dominions  which  has  jurisdiction 
to  enforce  the  mortgage,  or  would  have  had  such  jurisdiction  if  the  transfer 
had  not  been  made,  be  enforced  by  that  court  notwithstanding  the  transfer, 
without  prejudice,  in  cases  where  the  ship  has  been  sold  under  a  judgment 
of  a  court,  to  the  effect  of  that  judgment. 

Amendment  of  57  &  58  Vict.  c.  60.  s.  48. 

53.  The  following  subsection  shall  be  substituted  for  subsection  (2)  of  section 
forty-eight  of  the  principal  Act: 

"2.  If  default  is  made  in  registering  anew  a  ship,  or  in  registering  an  alteration 
of  a  ship  so  altered  as  aforesaid,  the  owner  of  the  ship  shall  be  hable  on 
summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds,  and  in 
addition  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which 
the  offence  continues  after  conviction." 

Calculation  of  tonnage  of  steamship  for  the  purpose  of  limitation  of  liability. 

69.  For  the  purpose  of  the  hmitation  under  the  Merchant  Shipping  Acts  of 
the  liability  of  owners  of  ships,  docks,  or  canals,  and  of  harbour  authorities  and 
conservancy  authorities,  the  tonnage  of  a  steamship  shall  be  her  registered  tonnage, 
with  the  addition  of  any  engine-room  space  deducted  for  the  purpose  of  ascertaining 
that  tonnage,  and  the  words  "registered  tonnage  with  the  addition  of  any  engine- 
room  space  deducted  for  the  purpose  of  ascertaining  that  toimage"  shall  accordingly 
be  substituted  in  paragraph  (a)  of  subsection  (2)  of  section  five  hundred  and  three 
of  the  principal  Act  for  "gross  tonnage  without  deduction  on  account  of  engine-room". 

Liability  of  shipowners  as  respects  ships  launched  but  not  registered. 

70.  The  proviso  to  section  one  of  the  Merchant  Shipping  (Liabihty  of  Ship- 
owners) Act,  1898,  shall  cease  to  have  effect,  but  that  section  shall  not  be  construed 
so  as  to  extend  section  five  hundred  and  two  of  the  principal  Act  to  the  owners 
of  any  ship,  or  any  share  therein,  after  the  ship  has  become  a  foreign  ship. 
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Liability  o{  charterer. 

71.  Sections  five  hundred  and  two  to  five  hundred  and  nine  of  the  principal 
Act  shall  be  read  so  that  the  word  "owner"  shall  be  deemed  to  include  any  charterer 
to  whom  the  ship  is  demised. 

Part  VI.    Supplemental. 

Construction  ol  reterences  to  Merchant  Shipping  Acts. 

84.    1.  In  this  Act  the  expression  "principal  Act"  means  the  Merchant  Shipping 

Act,  1894,  and  the  expression    Merchant  Shipping  Acts"  means  the  Merchant 

Shipping  Acts,  1894  to  1900,  and  this  Act. 
2.  Any  reference  in  this  Act  to  any  provision  of  the  Merchant  Shipping  Acts, 

1894  to  1900,  which  has  been  amended  by  any  subsequent  Act  or  is  amended 

by  this  Act,  shall  be  construed  as  a  reference  to  the  provision  as  so  amended. 

Repeal. 

85.  The  enactments  mentioned  in  the  Second  Schedule  to  this  Act  are  hereby 
repealed  to  the  extent  specified  in  the  third  column  of  that  Schedule. 

Short  title  and  commencement.  ^ 

86.    1.  This  Act  may  be  cited  as  the  Merchant  Shipping  Act,  1906,  and  shall  be 

construed  as  one  with  the  principal  Act,  and  the  Merchant  Shipping  Acts, 

1894  to  1900,  and  this  Act  may  be  cited  together  as  the  Merchant  Shipping 

Acts,  1894  to  1906. 
2.  This  Act  shall,  save  as  otherwise  expressly  provided,  come  into  operation 

on  the  first  day  of  June  nineteen  hundred  and  seven. 


Schedules. 


First  Schedule. 
Scale  of  Provisions. 


Second  Schedule. 
Enactments  Repealed. 


Session  and 
Chapter. 


Short  Title. 


Extent  of  Repeal. 


57  &  58  Vict, 
c.  60. 


The  Merchant  Shipping 
Act,  1894. 


57  &  58  Vict, 
c.  60. 


The  Merchant  Shipping 
Act,  1894. 


Subsection  (2)  of  section  forty-eight,  paragraph 
(b)  of  subsection  (1)  of  section  ninety- two, 
section  one  hundred  and  forty-four. 

Sections  one  hundred  and  eighty-six  to  one 
hundred  and  ninety- three;  sections  two 
hundred  and  seven,  two  hundred  and  eight, 
and  two  hundred  and  thirty-five. 

In  subsection  (2)  of  section  two  hundred  and 
forty-six  the  words  "and  appoint  and  remove 
the  superintendents,  deputies,  clerks,  and 
servants,"  and  in  paragraph  (a)  of  that  sub- 
section the  words  "the  number  of  persons 
to  be  so  appointed  and  the  amount  of  their 
salaries  and  wages,  and"  and  the  word 
"other";  and  paragraph  (c)  of  that  subsection; 
and  in  paragraph  (d)  of  that  subsection  the 
words  "and  aU  persons  and  offices  so  appointed 
shaU  be  subject  to  the  immediate  control  of 
the  Board  of  Trade  and  not  of  the  local 
marine  board  of  the  port";  and  in  subsec- 
tion (3)  of  the  same  section  the  words  "and 
appoint  and  remove  all  the  requisite  super- 
intendents, deputies,  clerks,  and  servants." 
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Session  and 
Chapter. 


Short  Title. 


Extent  of  Kepeal. 


61  &  62  Vict. 
0.  14. 


61  &  62  Vict, 
c.  44. 


The  Merchant  Shipping 
(liability  of  Shipow- 
ners) Act,  1898. 

The  Merchant  Shipping 
(Mercantile  Marine 
Fund)  Act,  1898. 


In  section  two  hundred  and  sixty-seven  the 
words  "and  every  foreign  steamship  carrying 
passengers  between  places  in  the  United 
Bjngdom." 

Paragraph  (3)  of  section  two  hundred  and 
sixty-eight. 

Section  two  hundred  and  ninety-one. 

Section  two  hundred  and  ninety-nine. 

Paragraph  (i)  of  section  three  hundred  and 
twenty-eight;  section  three  hundred  and 
fifty- three;  in  subsection  (1)  of  section  four 
hundred  and  thirteen  the  words  "of  England 
or  Ireland". 

Section  four  hundred  and  fifty-one  as  from  the 
passing  of  this  Act. 

In  section  four  hundred  and  sixty-two,  the 
words  "has  taken  on  board  all  or  any  part 
of  her  cargo,"  and  the  word  "and"  where  it 
next  occurs,  and  the  words  "whilst  at  that 
port";  in  paragraph  (a)  of  subsection  (2)  of 
section  five  hun(h:ed  and  three  the  words 
"gross  tonnage  without  deduction  on  account 
of  engine  room." 

The  Tenth,  Eleventh,  Twelfth,  Thirteenth,  and 
Fourteenth  Schedules  as  from  the  dates  on 
which  regulations,  scales,  conditions,  and 
forms  are  prescribed  by  the  Board  of  Trade 
in  substitution  for  those  Schedules  respect- 
ively. 

Section  one,  from  "provided",  to  the  end  of 
the  section. 


Section  four. 


Limited  Partnerships  Act,  1907. 

7.  Edw.  7. 

Cap.  XXIV. 

An  Act  to  establish  Limited  Partnerships  (28th  August  1907). 

Short  title. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Limited  Partnerships  Act, 
1907. 

Commencement  ot  Act. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
nine  hundred  and  eight. 

Interpretation  of  terms. 

3.  In  the  construction  of  this  Act  the  following  words  and  expressions  shall 
have  the  meanings  respectively  assigned  to  them  in  this  section,  unless  there  be 
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something  in  the  subject  or  context  repugnant  to  such  construction:  —  "Firm", 
"firm  name",  and  "business"  have  the  same  meanings  as  in  the  Partnership  Act, 
1890:  "General  partner"  shall  mean  any  partner  who  is  not  a  limited  partner  as 
defined  by  this  Act. 

Definition  and  constitution  ol  limited  partnersliip. 
4.    1.  From  and  after  the  commencement  of  this  Act  hmited  partnerships  may 
be  formed  in  the  manner  and  subject  to  the  conditions  by  this  Act  provided. 

2.  A  limited  partnership  shall  not  consist,  in  the  case  of  a  partnership  car- 
rying on  the  business  of  banking,  of  more  than  ten  persons,  and,  in  the  case 
of  any  other  partnership,  of  more  than  twenty  persons,  and  must  consist 
of  one  or  more  persons  called  general  partners,  who  shall  be  liable  for  all  debts 
and  obUgations  of  the  firm,  and  one  or  more  persons  to  be  called  hmited 
partners,  who  shall  at  the  time  of  entering  into  such  partnership  contri- 
bute thereto  a  sum  or  sums  as  capital  or  property  valued  at  a  stated  amount, 
and  who  shall  not  be  liable  for  the  debts  or  obhgations  of  the  firm  beyond 
the  amount  so  contributed. 

3.  A  limited  partner  shall  not  during  the  continuance  of  the  partnership, 
either  directly  or  indirectly,  draw  out  or  receive  back  any  part  of  his 
contribution,  and  if  he  does  so  draw  out  or  receive  back  any  such  part  shall 
be  hable  for  the  debts  and  obligations  of  the  firm  up  to  the  amount  so 
drawn  out  or  received  back. 

4.  A  body  corporate  may  be  a  limited  partner. 

Registration  at  limited  partnersliip  required. 

5.  Every  limited  partnership  must  be  registered  as  such  in  accordance  with 
the  provisions  of  this  Act,  or  in  default  thereof  it  shall  be  deemed  to  be  a  general 
partnership,  and  every  limited  partner  shall  be  deemed  to  be  a  general  partner. 

iHodiflcations  ot  general  law  in  case  of  limited  partnerships. 

6.  1.  A  limited  partner  shall  not  take  part  in  the  management  of  the  partnership 
business,  and  shall  not  have  power  to  bind  the  firm :  Provided  that  a  h- 
mited  partner  may  by  himself  or  his  agent  at  any  time  inspect  the  books 
of  the  firm  and  examine  into  the  state  and  prospects  of  the  partnership  bu- 
siness, and  may  advise  with  the  partners  thereon. 

If  a  hmited  partner  takes  part  in  the  management  of  the  partnership 
business  he  shall  be  hable  for  all  debts  and  obligations  of  the  firm  incurred 
while  he  so  takes  part  in  the  management  as  though  he  were  a  general 
partner. 

2.  A  hmited  partnership  shall  not  be  dissolved  by  the  death  or  bankruptcy 
of  a  hmited  partner,  and  the  lunacy  of  a  limited  partner  shall  not  be  a 
ground  for  dissolution  of  the  partnership  by  the  court  unless  the  lunatic's 
share  cannot  be  otherwise  ascertained  and  realised. 

3.  In  the  event  of  the  dissolution  of  a  hmited  partnership  its  affairs  shall 
be  wound  up  by  the  general  partners  unless  the  court  otherwise  orders. 

4.  (Repealed:  8  Edw.  7,  c.  69,  s.  286.) 

5.  Subject  to  any  agreement  expressed  or  impUed  between  the  partners — 

a)  Any  difference  arising  as  to  ordinary  matters  connected  with  the  part- 
nership business  may  be  decided  by  a  majority  of  the  general  partners; 

b)  A  hmited  partner  may,  with  the  consent  of  the  general  partners,  assign 
his  share  in  the  partnership,  and  upon  such  an  assignment  the  assignee 
shall  become  a  limited  partner  with  all  the  rights  of  the  assignor; 

c)  The  other  partners  shall  not  be  entitled  to  dissolve  the  partnership  by 
reason  of  any  hmited  partner  suffering  his  share  to  be  charged  for  his 
separate  debt; 

d)  A  person  may  be  introduced  as  a  partner  without  the  consent  of  the 
existing  hmited  partners; 

e)  A  limited  partner  shall  not  be  entitled  to  dissolve  the  partnership  by 
notice. 

Law  as  to  private  partnersliips  to  apply  wliere  not  excluded  by  tiiis  Act.   53  &  54  Vict.  c.  39. 

7.    Subject  to  the  provisions  of  this  Act,  the  Partnership  Act,  1890,  and  the 

rules  of  equity  and  of  common  law  applicable  to  partnerships,  except  so  far  as 
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they  are  inconsistent  with  the  express  provisions  of  the  last-mentioned  Act,  shall 
apply  to  limited  partnerships. 

Manner  and  particulars  of  registration. 

8.  The  registration  of  a  hmited  partnership  shall  be  effected  by  sending  by 
post  or  delivering  to  the  registrar  at  the  register  office  in  that  part  of  the  United 
Kingdom  in  which  the  principal  place  of  business  of  the  hmited  partnership  is 
situated  or  proposed  to  be  situated  a  statement  signed  by  the  partners  containing 
the  following  particulars: — 

a)  The  firm  name; 

b)  The  general  nature  of  the  business; 

c)  The  principal  place  of  business; 

d)  The  fuU  name  of  each  of  the  partners; 

e)  The  term,  if  any,  for  which  the  partnership  is  entered  into,  and  the  date 
of  its  commencement; 

f)  A  statement  that  the  partnership  is  hmited,  and  the  description  jof  every 
hmited  partner  as  such; 

g)  The  sum  contributed  by  each  limited  partner,  and  whether  paid  in  cash 
or  how  otherwise. 

Registration  of  changes  in  partnerships. 

9.    1.  If  during  the  continuance  of  a  hmited  partnership  any  change  is  made  or 
occurs  in — 

a)  The  firm  name; 

b)  The  general  nature  of  the  business; 

c)  The  principal  place  of  business; 

d)  The  partners  or  the  name  of  any  partner; 

e)  The  term  or  character  of  the  partnership; 

f)  The  sum  contributed  by  any  limited  partner; 

g)  The  habihty  of  any  partner  by  reason  of  his  becoming  a  limited  instead 
of  a  general  partner  or  a  general  instead  of  a  hmited  partner; 

A  statement,  signed  by  the  firm,  specifying  the  nature  of  the  change  shall 
within  seven  days  be  sent  by  post  or  dehvered  to  the  registrar  at  the  re- 
gister office  in  that  part  of  the  United  Kingdom  in  which  the  partnership 
is  registered. 
2.  If  default  is  made  in  compliance  with  the  requirements  of  this  section  each 
of  the  general  partners  shall  on  conviction  under  the  Summary  Jurisdic- 
tion Acts  be  hable  to  a  fine  not  exceeding  one  poiond  for  each  day  during 
which  the  defavdt  continues. 

Advertisement  In  Gazette  of  statement  of  general  partner  becoming  a  limited  partner  and  of 
assignment  of  share  of  limited  partner. 

10.  1.  Notice  of  any  arrangement  or  transaction  under  which  any  person  wiU 
cease  to  be  a  general  partner  in  any  firm,  and  wiU  become  a  hmited  partner 
in  that  firm,  or  under  which  the  share  of  a  hmited  partner  in  a  firm  wiU 
be  assigned  to  any  person,  shall  be  fortwith  advertised  in  the  Gazette,  and 
imtil  notice  of  the  arrangement  or  transaction  is  so  advertised,  the  arrange- 
ment or  transaction  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  of 
no  effect. 
2.  For  the  purposes  of  this  section,  the  expression  "the  Gazette"  means — 

In  the  case  of  a  hmited  partnership  registered  in  England,  the  London 
Gazette ; 

In  the  case  of  a  hmited  partnership  registered  in  Scotland,  the  Edin- 
burgh Gazette; 

In  the  case  of  a  limited  partnership  registered  in  Ireland,  the  Dubhn 
Gazette. 

Ad  valorem  stamp  duty  on  contributions  by  limited  partners. 

11.  The  statement  of  the  amount  contributed  by  a  limited  partner,  and  a 
statement  of  any  increase  in  that  amount,  sent  to  the  registrar  for  registration  under 
this  Act,  shall  be  charged  with  an  ad  valorem  stamp  duty  of  five  shillings  for  every 
one  hundred  pounds,  and  any  fraction  of  one  hundred  pounds  over  any  multiple 
of  one  hundred  pounds,  of  the  amount  so    contributed,  or  of  the  increase  of  that 
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amount,  as  the  case  may  be;  and  in  default  of  payment  of  stamp  duty  thereon 
as  herein  required,  the  duty  with  interest  thereon  at  the  rate  of  five  per  cent,  per 
annum  from  the  date  of  dehvery  of  such  statement  shall  be  a  joint  and  several 
debt  to  His  Majesty,  recoverable  from  the  partners,  or  any  of  them,  in  the  said 
statements  named,  or,  in  the  case  of  an  increase,  from  all  or  any  of  the  said 
partners  whose  discontinuance  in  the  firm  shall  not,  before  the  date  of  delivery 
of  such  statement  of  increase,  have  been  duly  notified  to  the  registrar. 

Making  false  returns  to  be  misdemeanor. 

12.  Every  one  commits  a  misdemeanor,  and  shall  be  Uable  to  imprisonment 
with  hard  labour  for  a  term  not  exceeding  two  years,  who  makes,  signs,  sends,  or 
delivers  for  the  purpose  of  registration  under  this  Act  any  false  statement  known 
by  him  to  be  false. 

Registrar  to  tile  statement  and  Issue  certificate  of  registration. 

13.  On  receiving  any  statement  made  in  pursuance  of  this  Act  the  registrar 
shall  cause  the  same  to  be  filed,  and  he  shall  send  by  post  to  the  firm  from  whom 
such  statement  shall  have  been  received  a  certificate  of  the  registration  thereof. 

Register  and  index  to  be  ls:ept. 

14.  At  each  of  the  register  offices  herein-after  referred  to  the  registrar  shall 
keep,  in  proper  books  to  be  provided  for  the  purpose,  a  register  and  an  index  of 
all  the  limited  partnerships  registered  as  aforesaid,  and  of  aU  the  statements 
registered  in  relation  to  such  partnerships. 

Registrar  of  joint  stock  companies  to  be  registrar  under  Act. 

15.  The  registrar  of  joint  stock  companies  shall  be  the  registrar  of  limited 
partnerships,  and  the  several  offices  for  the  registration  of  joint  stock  companies 
in  London,  Edinburgh,  and  DubUn  shall  be  the  offices  for  the  registration  of  hmited 
partnerships  carrying  on  business  within  those  parts  of  the  United  Kingdom  in 
which  they  are  respectively  situated. 

Inspection  of  statements  registered. 

16.  1.  Any  person  may  inspect  the  statements  filed  by  the  registrar  in  the  register 
offices  aforesaid,  and  there  shall  be  paid  for  such  inspection  such  fees  as 
may  be  appointed  by  the  Board  of  Trade,  not  exceeding  one  shilling  for 
each  inspection ;  and  any  person  may  require  a  certificate  of  the  registra- 
tion of  any  limited  partnership,  or  a  copy  of  or  extract  from  any  registered 
statement,  to  be  certified  by  the  registrar,  and  there  shall  be  paid  for  such 
certificate  of  registration,  certified  copy,  or  extract  such  fees  as  the  Board 
of  Trade  may  appoint,  not  exceeding  two  shillings  for  the  certificate  of 
registration,  and  not  exceeding  sixpence  for  each  folio  of  seventy-two  words, 
or  in  Scotland  for  each  sheet  of  two  hundred  words. 
2.  A  certificate  of  registration,  or  a  copy  of  or  extract  from  any  statement 
registered  under  this  Act,  if  duly  certified  to  be  a  true  copy  under  the  hand 
of  the  registrar  or  one  of  the  assistant  registrars  (whom  it  shall  not  be  ne- 
cessary to  prove  to  be  the  registrar  or  assistant  registrar)  shall,  in  all  legal 
proceedings,  civil  or  criminal,  and  in  all  cases  whatsoever  be  received  in 
evidence. 

Power  to  Board  of  Trade  to  make  rules. 

17.  The  Board  of  Trade  may  make  rules  (but  as  to  fees  with  the  concurrence 
of  the  Treasury)  concerning  any  of  the  following  matters: 

a)  The  fees  to  be  paid  to  the  registrar  under  this  Act,  so  that  they  do  not 
exceed  in  the  case  of  the  original  registration  of  a  limited  partnerships 
the  sum  of  two  pounds,  and  in  any  other  case  the  sum  of  five  shillings; 

b)  The  duties  or  additional  duties  to  be  performed  by  the  registrar  for  the 
purposes  of  this  Act; 

c)  The  performance  by  assistant  registrars  and  other  officers  of  acts  by  this 
Act  required  to  be  done  by  the  registrar; 

d)  The  forms  to  be  used  for  the  purposes  of  this  Act; 

e)  Generally  the  conduct  and  regulation  of  registration  under  this  Act  and 
any  matters  incidental  thereto. 
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Dated  December  17,  1907.   Made  under  Section  17  of  The  Limited 
Partnerships  Act,  1907. 


1.  "The  Act"  means  the  Limited  Partnerships  Act,  1907. 

2.  Whenever  any  act  is  by  the  Act  directed  to  be  done  to  or  by  the  Registrar 
such  act  shall  be  done  in  England  to  or  by  the  Registrar  of  Joint  Stock  Companies 
or  in  his  absence  to  or  by  such  person  as  the  Board  of  Trade  may  for  the  time 
being  authorise;  in  Scotland  to  or  by  the  existing  Registrar  of  Joint  Stock  Com- 
panies in  Scotland;  and  in  Ireland  to  or  by  the  existing  Assistant  Registrar  of 
Joint  Stock  Companies  for  L-eland  or  by  such  person  as  the  Board  of  Trade  may 
for  the  time  being  authorise  in  Scotland  or  Ireland  in  the  absence  of  the  Registrar; 
but  in  the  event  of  the  Board  of  Trade  altering  the  constitution  of  the  existing 
Joint  Stock  Companies  Registry  Office  such  act  shall  be  done  to  or  by  such  officer 
or  officers  and  at  such  place  or  places  with  reference  to  the  local  situation  of 
the  principal  place  of  business  of  the  limited  partnership  to  be  registered  as  the 
Board  of  Trade  may  appoint. 

3.  The  fees  to  be  paid  to  the  Registrar  under  the  Act  shall  be  as  follow:  — 

a)  on  the  original  registration  of  a  hmited  partnership  the  sum  of  two  pounds ; 

b)  on  the  registration  of  a  statement  of  any  change  within  the  meaning  of 
Section  9  (1)  of  the  Act  occurring  during  the  continuance  of  a  limited 
partnership  the  sum  of  five  shillings; 

c)  by  any  person  inspecting  the  statements  filed  by  the  Registrar  in  the 
Register  Office  the  sum  of  one  shilling  for  each  inspection; 

d)  by  any  person  requiring  a  Certificate  of  the  registration  of  any  limited 
partnership  or  a  certified  copy  of  or  extract  from  any  registered  statement 
the  sum  of  two  shillings  for  each  certificate  and  for  such  certified  copy 
or  extract  the  sum  of  sixpence  for  each  folio  of  seventy-two  words  or  in 
Scotland  for  each  sheet  of  two  hundred  words. 

4.  The  forms  in  the  Appendix  hereto  with  such  variations  as  the  circum- 
stances of  each  case  may  require  shall  be  the  forms  to  be  used  for  the  purposes 
of  the  Act. 

D.  Lloyd  George. 

Board  of  Trade,  December  17th,  1907. 

Approved,  so  far  as  relating  to  Fees.  Joseph  A.  Pease. 

J.  H.  Whitley. 
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Appendix. 
Forms  to  be  used  for  the  purposes  of  the  Act. 

No.  of  Certificate.  Form  No.  L.  P.  1. 

Limited  Partnerships  Act,   1907. 


Application  for  Registration  of  a 
Limited  Partnership. 


A  2£  fee  stamp 

must  be 
impressed  here. 


We,  the  undersigned,  being  the  partners  of  the  firm - hereby 

apply  for  registration  as  a  limited  partnership,  and  for  that  purpose  supply  the  following 
particulars,  pursuant  to  Section  8  of  the  Limited  Partnerships  Act,  1907 : 


The 
Firm 

Name, 


:.} 


The  General] 
Nature      | 
of  the        I 
Business. 


The  Principal  \ 
Place  of  \ 
Business,      j 


The  Term,  if  any  for 
which  the  Partnership 
is  entered  into,  and 
the  date  of  its  com- 
mencement. 


Term  (if  any) years. 

If  no  definite  term,! 

the  conditions  of    I 

existence  of  the  part-  I 

nership.  J 

Date  of  Commencement: 


The  Partnership  is  Limited. 


Presented  or  forwarded  for  filing  by: 
Full  Name  and  Address  of  each  of  the  Partners. 

General  Partners. 

Limited  Partners. 


Signatures  of  all 
the  Partners. 


*)  Amount  contributed  by  each  Limited 

Partner,  and  whether  paid  in  cash,  or  how 

otherwise. 


Date 


•)  A  separate  statement  (Form  L.P.  3)  of  the  amounts  contributed  must  accompany  this 
application,  for  the  purpose  of  payment  of  capital  duty,  pursuant  to  Section  11  of  the  Act. 


1020 


APPENDIX. 


No.  of  Certificate. 


Limited  Partnerships  Act,  1907. 


Notice  of  Change  in  the  Limited 
Partnership. 


Form  No.  L.P.  2. 


A  5s.  fee  stamp 

must  be 
impressed  here. 


Notice  is  hereby  given,  pursuant  to  Section  9  of  the  Limited  Partnerships  Act,  1907, 
that  the  changes  specified  below  have  occurred  in  this  hmited  partnership — 

a)  Change  in  (  Previous  name 
the  Firm  I 
Name.      I  New  name 


b)  Change 
in  the 
General 
Nature 
of  the 
Business. 


General  nature  f 
of  business     I 

as  previously  ] 
carried  on.      ( 

General  nature  [ 
of  business  as  < 
,  now  carried  on.  [ 


c)    Change 

in  the 

Principal 

Place    of 

Business. 


Previous  place  of  business 
New  place  of  business 


Presented  or  forwarded  for  filing  by 


d)       Change 
in  the 
Partners, 
or  the  Name 

of 
any  Partner 

Note.  —  Changes  brought  about  by  death,  by  transfer  of  interests,  by  increase  in  the 
number  of  partners,  or  by  change  of  name  of  any  partner,  must  be  here  notified. 


e)  Change   in 
the    Term 
or  Charac- 
ter of  the 
Partner- 
ship. 


■Previous   term   (if  any),  [ 

but,  if  no  definite  term, 

then  the  conditions  under  < 

which  the  partnership  was  I 

constituted.  \ 

New  term  (if  any),  but,  ^ 
if  no  definite  term,  then 
the  conditions  under  which 
the  partnership  is  now  con- 
stituted. 


f)   Change  in 
the  Sum 
Contribut- 
ed by  any ' 
Limited 
Partner. 


*)  Here  insert  name  of  firm  or  partnership. 
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Note.  —  Any  variation  in  the  sum  contributed  by  any  limited  partner  must  be  here 
stated.  A  statement  (Form  L.  P.  4)  of  any  increase  in  the  amount  of  the  partnership 
capital,  whether  arising  from  an  increase  of  contributions,  or  from  introduction  of  fresh 
partners,  must  be  made  on  a  separate  form,  for  the  purpose  of  payment  of  capital  duty, 
pursuant  to  Section  11  of  the  Act. 


g)  Change  in  the  Lia- 
biUty  of  any  Partner 
by  reason  of  his  be- 
coming a  Limited 
instead  of  a  General 
or  a  General  instead 
of  a  Limited  Partner. 


Signature  of  firm 
Date 


Note.  —  Each  change  must  be  entered  in  the  proper  division  a),  b),  c),  d),  e),  f)  or  g), 
as  the  case  may  be. 

Provision  is  made  in  this  form  for  notifying  all  the  changes  required  by  the  Act  to  be 
notified,  but  it  will  frequently  happen  that  only  one  item  of  change,  such  as  change  in  the 
principal  place  of  business,  for  instance,  has  to  be  notified.  In  any  such  case,  the  word 
"Nil"  should  be  inserted  in  the  other  divisions. 

The  statement  must  be  signed  at  the  end  by  the  firm,  and  delivered  for  registration 
■within  seven  days  of  the  change  or  changes  taking  place. 


No.  of  Certificate 


Form  No.  L.  P.  3. 


Limited  Partnerships  Act,   1907. 


Statement  of  the  Capital  contributed  by  Limited  Partners  made  pursuant  to 
Section  II  of  the  Limited  Partnerships  Act,  1907. 

The  amounts  contributed  in  cash  or  otherwise  by  the  Limited  Partners  of  the  firm*) 
are   as   follows: 


Names  and  Addresses  of  Limited  Partners. 


Amounts  contributed  in  cash  or  otherwise 

(if  otherwise  than  in  cash,  that  fact  with 

particulars  must  be  stated). 


Signatmre  of  a  General  Partner 
Date 


*)  Here  insert  name  of  firm  or  Limited  Partnership. 
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Note.  —  The  Stamp  Duty  on  the  Nominal  Capital  is  J^ve  Shillings  for  every  £100,  or 
fraction  of  £100,  contributed  by  each  Limited  Partner. 

This  statement  must  accompany  the  application  Form  L.  P.  1   for  registration  of  a 
Limited  Partnership. 

Presented  or  forwarded  for  registration  by  


No.  of  Certificate 


Form  No.  L.  P.  4. 


Limited  Partnerships  Act,   1907. 


*)■ 


Statement  of  Increase  of  Capital  contributed  in  cash,  or  otherwise,  by  limited 
partners,  pursuant  to  Section  11  of  the  Limited  Partnerships  Act,  1907. 

The  Capital  of  the  Limited  Partnership*) 

has  been  increased  by  the  addition  thereto  of  sums  contributed,  in  cash  or  otherwise,  by 
the  limited  partners,  as  follows: 


Names  of  Limited  Partners 


Increase  or  additional  sum 

now  contributed. 

(If  otherwise  than  in  cash, 

that  fact,  with  particulars, 

must  be  stated.) 


Total  amount  contributed. 

(If  otherwise,  than  in  cash, 

that  fact,  with  particulars, 

must  be  stated.) 


Signature  of  a  General  Partner 

Date 

Notes.  —  In  the  case  of  a  new  Limited  Partner,  the  first  and  third  columns  only  will 
be  used. 

The  Stamp  Duty  on  an  Increase  of  Capital  is  Five  Shillings  for  every  £  100,  or  fraction 
of  £100,  contributed  by  each  Limited  Partner. 

This  Statement  is  to  be  filed  within  7  days  of  the  increase  taking  place. 

Presented  or  forwarded  for  registration   by 

*)  Here  insert  name  of  firm  or  Limited  Partnership. 
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Certificate  of  Registration  of  a  Limited  Partnership. 

I  Hereby  Certify,  That  the  firm  


having  lodged  a  Statement  of  parti- 
culars pursuant  to  Section  8  of  the  Limited  Partnerships  Act,  1907,  is  this  day  registered 
as  a  hmited  partnership. 

Given  under  my  hand  at  London  this  day  of  - 

One  Thousand  Nine  Hundred  and 

Fee  Stamps  £ 

Stamp  Duty  on  Capital  £ 

Registrar  of  Limited  Partnerships. 


Pursuant  to  Section  lo  of  the  Limited  Partnerships  Act,   1907. 

Notice  is  hereby  given  that  under  an  arrangement  entered  into  on  the  

day  of  190  ,  ceases  to  be  a  General 

Partner  and  becomes  a  Limited  Partner  in  the  firm  of  .— carrying 

on  business  as  at  

Dated  this  day  of  - 190  . 

Signature  

Witness  to  the  signature  of  

(Name)  

(Address)  


Pursuant  to  Section  10  of  the  Limited  Partnerships  Act,   1907. 

Notice  is  hereby  given  that  under  an  arrangement  entered  into  on  the  

day  of 190  ,   - of  the  firm  of 

carrying  on  business  as at  has  assigned  his  share 

as  a  Limited  Partner  in  the  above-named  firm  to  

Dated  this day  of  ,  190  . 

Signature  • 

Witness  to  the  Signature  of 

(Name)  

(Adress)  
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The  Patents  and  Designs  Act,  1907. 

7  Edw.  VII. 

Cap.  XXIX. 
Patent  Office. 

62.  1.  The  Treasury  may  continue  to  provide  for  the  purposes  of  this  Act  and  the 

Trade  Marks  Act,  1905,  an  office  with  all  requisite  buildings  and  conveniences, 
which  shall  be  called,  and  is  in  this  Act  referred  to  as,  the  Patent  Office. 

2.  The  Patent  Office  shall  be  under  the  immediate  control  of  the  comptroller, 
who  shall  act  under  the  superintendence  and  direction  of  the  Board  of  Trade. 

3.  Any  act  or  thing  directed  to  be  done  by  or  to  the  comptroller  may  be  done 
by  or  to  any  officer  authorised  by  the  Board  of  Trade. 

4.  Rules  under  this  Act  may  provide  for  the  establishment  of  branch  offices 
for  designs  at  Manchester  or  elsewhere,  and  for  any  document  or  thing 
required  by  this  Act  to  be  sent  to  or  done  at  the  Patent  Office  being  sent 
to  or  done  at  any  branch  office  which  may  be  estabKshed. 

Officers  and  clerks. 

63.  1.  There  shall  continue  to  be  a  comptroller-general  of  patents,  designs,  and 

trade  marks,  and  the  Board  of  Trade  may,  subject  to  the  approval  of  the 
Treasury,  appoint  the  comptroller,  and  so  many  examiners  and  other  officers 
and  clerks,  with  such  designations  and  duties  as  the  Board  of  Trade  think 
fit,  and  may  remove  any  of  those  officers  and  clerks. 
2.  The  salaries  of  those  officers  and  clerks  shall  be  appointed  by  the  Board 
of  Trade,  with  the  concurrence  of  the  Treasury,  and  those  salaries  and  the 
other  expenses  of  the  execution  of  this  Act  and  the  Trade  Marks  Act,  1905, 
shall  continue  to  be  paid  out  of  money  provided  by  Parliament. 

Seal  of  Patent  Office.       ' 

64.    Impressions  of  the  seal  of  the  Patent  Office  shall  be  judicially  noticed  and 
admitted  in  evidence. 

International  and  Colonial  Arrangements. 

91.  1.  If  His  Majesty  is  pleased  to  make  any  arrangement  with  the  government 
of  any  foreign  state  for  mutual  protection  of  inventions,  or  designs,  or  trade 
marks,  then  any  person  who  has  appUed  for  protection  for  any  invention, 
design,  or  trade  mark  in  that  state  shall  be  entitled  to  a  patent  for  his  in- 
vention or  to  registration  of  his  design  or  trade  mark  under  this  Act  or  the 
Trade  Marks  Act,  1905,  in  priority  to  other  applicants;  and  the  patent  or 
registration  shall  have  the  same  date  as  the  date  of  the  application  in  the 
foreign  state. 

Provided  that — 

a)  The  application  is  made,  in  the  case  of  a  patent  within  twelve  months, 
and  in  the  case  of  a  design  or  trade  mark  within  four  months,  from  the 
application  for  protection  in  the  foreign  state;  and 

b)  Nothing  in  this  section  shall  entitle  the  patentee  or  proprietor  of  the 
design  or  trade  mark  to  recover  damages  for  infringements  happening 
prior  to  the  actual  date  on  which  his  complete  specification  is  accepted, 
or  his  design  or  trade  mark  is  registered,  in  this  country. 

2.  The  patent  granted  for  the  invention  or  the  registration  of  a  design  or  trade 
mark  shall  not  be  invaHdated — 

a)  in  the  case  of  a  patent,  by  reason  only  of  the  publication  of  a  description 
of,  or  use  of,  the  invention;  or 

b)  in  the  case  of  a  design,  by  reason  only  of  the  exhibition  or  use  of,  or  the 
pubhcation  of  a  description  or  representation  of,  the  design;  or 

c)  in  the  case  of  a  trade  mark,  by  reason  only  of  the  use  of  the  trade  mark, 
in  the  United  Kingdom  or  the  Isle  of  Man  during  the  period  specified  in 
this  section  as  that  within  which  the  application  may  be  made. 

3.  The  application  for  the  grant  of  a  patent,  or  the  registration  of  a  design, 
or  the  registration  of  a  trade  mark  under  this  section,  must  be  made  in 
the  same  manner  as  an  ordinary  application  under  this  Act  or  the  Trade 
Marks  Act,  1905:  Provided  that— 
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a)  In  the  case  of  patents  the  application  shall  be  accompanied  by  a  com- 
plete specification,  which,  if  it  is  not  accepted  within  the  twelve  months 
from  the  apphcation  for  protection  in  the  foreign  state,  shall  with  the 
drawings  (if  any)  be  open  to  public  inspection  at  the  expiration  of  that 
period;  and 

b)  In  the  case  of  trade  marks,  any  trade  mark  the  registration  of  which 
has  been  duly  apphed  for  in  the  country  of  origin  may  be  registered  under 
the  Trade  Marks  Act,  1905. 

4.  The  provisions  of  this  section  shall  apply  only  in  the  case  of  those  foreign 
states  with  respect  to  which  His  Majesty  by  Order  in  Council  declares  them 
to  be  appUcable,  and  so  long  only  in  the  case  of  each  state  as  the  Order 
in  Council  continues  in  force  with  respect  to  that  state. 

5.  Where  it  is  made  to  appear  to  His  Majesty  that  the  legislature  of  any  British 
possession  has  made  satisfactory  provision  for  the  protection  of  inven- 
tions, designs,  and  trade  marks,  patented  or  registered  in  this  country,  it 
shall  be  lawful  for  His  Majesty,  by  Order  in  Council,  to  apply  the  provisions 
of  this  section  to  that  possession,  with  such  variations  or  additions,  if  any, 
as  may  be  stated  in  the  Order. 


The  Finance  Act,  1908. 

8  Edw.  VII. 
Cap.  XVI. 


Part  II.    Stamps. 

Reduction  of  stamp  duty  on  marine  policies  for  a  voyage. 

5.  As  from  the  1st  day  of  January  1909,  a  penny  shall  be  substituted  for 
threepence  as  the  stamp  duty  chargeable  under  paragraph  (2)  (a)  of  the  heading 
Policy  of  Sea  Insurance  in  the  First  Schedule  to  the  Stamp  Act  1891,  on  a  policy 
of  sea  insurance  for  or  upon  any  voyage  in  respect  of  every  full  sum  of  £100,  and 
also  any  fractional  pact  of  £100,  iosured  by  the  policy. 


The  Companies  (Consolidation)  Act,  1908. 

8  Edw.  VII. 
Cap.  LXIX. 
An  Act  to  consolidate  the  Companies  Act,   1862,  and  the  Acts 
amending  it  (21st  December  1908). 

Part  I.    Constitution  and  Incorporation. 
Prohibition  of  Large  Partnerships. 
Prohibition  of  partnerships  exceedings  certain  number. 
1.   1.  No  company,  association,  or  partnership  consisting  of  more  than  ten  per- 
sons shall  be  formed  for  the  purpose  of  carrjring  on  the  business  of  banking, 
unless  it  is  registered  as  a  company  under  this  Act,  or  is  formed  in  pursu- 
ance of  some  other  Act  of  Parhament,  or  of  letters  patent. 
2.  No  company,  association,  or  partnership  consisting  of  more  than  twenty  per- 
sons shall  be  formed  for  the  purpose  of  carr3dng  on  any  other  business  that  has 
for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  part- 
nership ,  or  by  the  individual  members  thereof ,  unless  it  is  registered  as  a 
company  under  this  Act,  or  is  formed  in  pursuance  of  sonie  other  Act  of 
Parhament,  or  of  letters  patent,  or  is  a  company  engaged  in  working  mines 
within  the  stannaries  and  subject  to  the  jurisdiction  of  the  court  exer- 
cising the  stannaries  jurisdiction. 
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Memorandum  of  Association. 
Mode  of  torming  incorporated  company. 

2.  Any  seven  or  more  persons  (or,  where  the  company  to  be  formed  will  be  a  private 
company  within  the  meaning  of  this  Act,  any  two  or  more  persons)  associated  for 
any  lawful  pm"pose  may,  by  subscribing  their  names  to  a  memorandum  of  asso- 
ciation and  otherwise  complying  with  the  requirements  of  this  Act  in  respect  of 
registration,  form  an  incorporated  company,  with  or  without  Umited  UabDity  (that 
is  to  say),  either — 

i)  A  company  having  the  habihty  of  its  members  hmited  by  the  memorandum 
to  the  amount,  if  any,  unpaid  on  the  shares  respectively  held  by  them 
(in  this  Act  termed  a  company  hmited  by  shares) ;  or 

ii)  A  company  having  the  liabiMty  of  its  members  limited  by  the  memoran- 
dum to  such  amount  as  the  members  may  respectively  thereby  undertake 
to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound 
up  (in  this  Act  termed  a  company  hmited  by  guarantee) ;  or 

iii)  A  company  not  having  any  hmit  on  the  habihty  of  its  members  (in  this  Aot 
termed  an  unhmited  company). 

Memorandum  of  company  limited  by  shares. 

3.  In  the  case  of  a  company  hinited  by  shares : 

1.  The  memorandum  must  state  — 

i)  The  name  of  the  company,  with  "Limited"  as  the  last  word  in  its  name; 
ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  to  be  situate; 
iii)  The  objects  of  the  company; 
iv)  That  the  habihty  of  the  members  is  Umited; 

v)  The  amount  of  share  capital  with  which  the  company  proposes  to  be 
registered,  and  the  division  thereof  into  shares  of  a  fixed  amount. 

2.  No  subscriber  of  the  memorandum  may  take  less  than  one  share. 

3.  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares 
he  takes. 

Memorandum  of  company  limited  by  guarantee. 

4.  In  the  case  of  a  company  hmited  by  guarantee : 

1.  The  memorandum  must  state  — 

i)  The  name  of  the  company,  with  "Limited"  as  the  last  word  in  its  name; 
ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  to  be  situate; 
iii)  The  objects  of  the  company; 
iv)  That  the  habihty  of  the  members  is  hmited; 

v)  That  each  member  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  HabiUties  of  the  company 
contracted  before  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up,  and  for  adjustment  of  the  rights  of  the  con- 
tributories  among  themselves,  such  amount  as  may  be  required,  not  ex- 
ceeding a  specified  amount. 

2.  If  the  company  has  a  share  capital  — 

i)  The  memorandum  must   also   state   the  amount  of  share  capital  with 
which  the  company  proposes  to  be  registered  and  the  division  thereof 
into  shares  of  a  fixed  amount; 
ii)  No  subscriber  of  the  memorandum  may  take  less  than  one  share; 
iii)  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares 
he  takes. 

Memorandum  of  unlimited  company. 

5.  In  the  case  of  an  unhmited  company : 
1.  The  memorandum  must  state  — 

i)  The  name  of  the  company; 

ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  to  be  situate; 
iii)  The  objects  of  the  company. 
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2.  If  the  company  has  a  share  capital; 

i)  No  subscriber  of  the  memorandum  may  take  less  than  one  share; 
b)  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares 
he  takes. 

Stamp  and  signature  ol  memorandum. 

6.  The  memorandum  must  bear  the  same  stamp  as  if  it  were  a  deed,  and  must 
be  signed  by  each  subscriber  in  the  presence  of  at  least  one  witness  who  must  attest 
the  signature,  and  that  attestation  shall  be  sufficient  in  Scotland  as  well  as  in 
England  and  Ireland. 

Restriction  on  alteration  of  memorandum. 

7.  A  company  may  not  alter  the  conditions  contained  in  its  memorandum 
except  in  the  cases  and  in  the  mode  and  to  the  extent  for  which  express  provision 
is  made  in  this  Act. 

Name  of  company  and  change  of  name. 

8.  1.  A  company  may  not  be  registered  by  a  name  identical  with  that  by  which 

a  company  in  existence  is  already  registered,  or  so  nearly  resembhng  that 
name  as  to  be  calculated  to  deceive,  except  where  the  company  in  existence 
is  in  the  course  of  being  dissolved  and  signifies  its  consent  in  such  manner 
as  the  registrar  requires. 

2.  If  a  company,  through  inadvertence  or  otherwise,  is,  without  such  consent 
as  aforesaid,  registered  by  a  name  identical  with  that  by  which  a  company 
in  existence  is  previously  registered,  or  so  nearly  resembhng  it  as  to  be 
calculated  to  deceive,  the  first-mentioned  company  may,  with  the  sanction 
of  the  registrar,  change  its  name. 

3.  Any  company  may,  by  special  resolution  and  with  the  approval  of  the 
Board  of  Trade  signified  in  writing,  change  its  name. 

4.  Where  a  company  changes  its  name,  the  registrar  shall  enter  the  new  name 
on  the  register  in  place  of  the  former  name,  and  shall  issue  a  certificate 
of  incorporation  altered  to  meet  the  circumstances  of  the  case. 

5.  The  change  of  name  shall  not  affect  any  rights  or  obhgations  of  the  com- 
pany, or  render  defective  any  legal  proceedings  by  or  against  the  com- 
pany, and  any  legal  proceedings  that  might  have  been  continued  or 
commenced  against  it  by  its  former  name  may  be  continued  or  commenced 
against  it  by  its  new  name. 

Alteration  of  objects  of  company. 

9.  1.  Subject  to  the  provisions  of  this  section  a  company  may,  by  special  resolution, 

alter  the  provisions  of  its  memorandum  with  respect  to  the  objects  of  the 
company,  so  far  as  may  be  required  to  enable  it  — 

a)  To  carry  on  its  business  more  economically  or  more  efficiently;  or 

b)  To  attain  its  main  purpose  by  new  or  improved  means;  or 

c)  To  enlarge  or  change  the  local  area  of  its  operations;  or 

d)  To  carry  on  some  business  which  under  existing  circumstances  may  con- 
veniently or  advantageously  be  combined  with  the  business  of  the  com- 
pany; or 

e)  To  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum. 

2.  The  alteration  shall  not  take  effect  uiitil  and  except  in  so  far  as  it  is  con- 
firmed on  petition  by  the  court. 

3.  Before  confirming  the  alteration  the  court  must  be  satisfied  — 

a)  That  sufficient  notice  has  been  given  to  every  holder  of  debentures  of 
the  company,  and  to  any  persons  or  class  of  persons  whose  interests  will, 
in  the  opinion  of  the  court,  be  affected  by  the  alteration;  and 

b)  That,  with  respect  to  every  creditor  who  in  the  opinion  of  the  court  is 
entitled  to  object,  and  who  signifies  his  objection  in  manner  directed 
by  the  court,  either  his  consent  to  the  alteration  has  been  obtained  or 
his  debt  or  claim  has  been  discharged  or  has  determined,  or  has  been 
secured  to  the  satisfaction  of  the  court: 

Provided  that  the  com't  may,  in  the  case  of  any  person  or  class,  for  special 
reasons,  dispense  with  the  notice  required  by  this  section. 
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4.  The  court  may  make  an  order  confirming  the  alteration  either  wholly  or  in 
part,  and  on  such  terms  and  conditions  as  it  thinks  fit,  and  may  make  such 
order  as  to  costs  as  it  thinks  proper. 

5.  The  court  shall,  in  exercising  its  discretion  under  this  section,  have  regard 
to  the  rights  and  interests  of  the  memhers  of  the  company  or  of  any  class 
of  them,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may, 
if  it  thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrangement  may 
be  made  to  the  satisfaction  of  the  court  for  the  purchase  of  the  interests 
of  dissentient  members ;  and  may  give  such  directions  and  make  such  orders 
as  it  may  think  expedient  for  facihtating  or  carrying  into  effect  any  such 
arrangement:  Provided  that  no  part  of  the  capital  of  the  company  may 
be  expended  in  any  such  purchase. 

6.  An  office  copy  of  the  order  confirming  the  alteration,  together  with  a  printed 
copy  of  the  memorandum  as  altered,  shall,  within  fifteen  days  from  the 
date  of  the  order,  be  delivered  by  the  company  to  the  registrar  of  companies, 
and  he  shall  register  the  same,  and  shall  certify  the  registration  under  his 
hand,  and  the  certificate  shall  be  conclusive  evidence  that  all  the  require- 
ments of  this  Act  with  respect  to  the  alteration  and  the  confirmation 
thereof  have  been  comphed  with,  and  thenceforth  the  memorandum  so 
altered  shall  be  the  memorandum  of  the  company.  —  The  court  may  by 
order  at  any  time  extend  the  time  for  the  delivery  of  documents  to 
the  registrar  under  this  section  for  such  period  as  the  court  may  think 
proper. 

7.  If  a  company  makes  default  in  delivering  to  the  registrar  of  companies 
any  document  required  by  this  section  to  be  delivered  to  him,  the  company 
shall  be  Uable  to  a  fine  not  exceeding  ten  pounds  for  every  day  during 
which  it  is  in  default. 

Articles  of  Association. 

Registration  of  articles. 

10.  1.  There  may,  in  the  case  of  a  company  hmited  by  shares,  and  there  shall 
in  the  case  of  a  company  hmited  by  guarantee  or  unlimited,  be  registered 
with  the  memorandum  articles  of  association  signed  by  the  subscribers  to 
the  memorandum  and  prescribing  regulations  for  the  company. 

2.  Articles  of  association  may  adopt  aU  or  any  of  the  regulations  contained 
in  Table  A.  in  the  First  Schedule  to  this  Act. 

3.  In  the  case  of  an  unlimited  company  or  a  company  hmited  by  guarantee 
the  articles,  if  the  company  has  a  share  capital,  must  state  the  amount 
of  share  capital  with  which  the  company  proposes  to  be  registered. 

4.  In  the  case  of  an  unlimited  company  or  a  company  limited  by  guarantee, 
if  the  company  has  not  a  share  capital,  the  articles  must  state  the  number 
of  members  with  which  the  company  proposes  to  be  registered,  for  the 
purpose  of  enabling  the  registrar  to  determine  the  fees  payable  on  re- 
gistration. 

Application  of  Table  A. 

11.  In  the  case  of  a  company  limited  by  shares  and  registered  after  the 
commencement  of  this  Act,  if  articles  are  not  registered,  or,  if  articles  are  re- 
gistered, in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations  in 
Table  A  in  the  First  Schedule  to  this  Act,  those  regulations  shall,  so  far  as 
applicable,  be  the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  contained  in  duly  registered  articles. 

Form,  stamp,  and  signature  ot  articles. 

12.  Articles  must  — 

a)  Be  printed; 

b)  Be  divided  into  paragraphs  numbered  consecutively; 

c)  Bear  the  same  stamp  as  if  they  were  contained  in  a  deed;  and 

d)  Be  signed  by  each  subscriber  of  the  memorandum  of  association  in  the 
presence  of  at  least  one  witness  who  must  attest  the  signature,  and  that 
attestation  shall  be  sufficient  in  Scotland  as  well  as  in  England  and  Ireland. 
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Alteration  of  articles  by  special  resolution. 

13.  1.  Subject  to  the  provisions  of  this  Act  and  to  the  conditions  contained  in 

its  memorandum,  a  company  may  by  special  resolution  alter  or  add  to 
its  articles;  and  any  alteration  or  addition  so  made  shaU  be  as  valid  as 
if  originally  contained  in  the  articles,  and  be  subject  in  like  manner  to 
alteration  by  special  resolution. 
2.  The  power  of  altering  articles  under  this  section  shall,  in  the  case  of  an 
unlimited  company  formed  and  registered  under  the  Joint  Stock  Companies 
Acts,  extend  to  altering  any  regulations  relating  to  the  amount  of  capital 
or  its  distribution  into  shares,  notwithstanding  that  those  regulations  are 
contained  in  the  memorandum. 

General  Provisions. 
Effect  of  memorandum  and  articles. 

14.  1.  The  memorandum  and  articles  shall,   when  registered,   bind  the  company 

and  the  members  thereof  to  the  same  extent  as  if  they  respectively  had 
been  signed  and  sealed  by  each  member,  and  contained  covenants  on  the 
part  of  each  member,  his  heirs,  executors  and  administrators,  to  observe 
all  the  provisions  of  the  memorandum  and  of  the  articles,  subject  to  the 
provisions  of  this  Act. 
2.  AH  money  payable  by  any  member  to  the  company  under  the  memorandum 
or  articles  shall  be  a  debt  due  from  him  to  the  company,  and  in  England 
and  Ireland  be  of  the  nature  of  a  specialty  debt. 

Registration  of  memorandum  and  articles. 

15.  The  memorandum  and  the  articles  (if  any)  shall  be  delivered  to  the  re- 
gistrar of  companies  for  that  part  of  the  United  Kingdom  ia  which  the  registered 
office  of  the  company  is  stated  by  the  memorandum  to  be  situate,  and  he  shall 
retain  and  register  them. 

Effect  of  registration. 

16.  1.  On  the  registration  of  the  memorandum  of  a  company  the  registrar  shall 

certify  under  his  hand  that  the  company  is  incorporated,  and  in  the  case 
of  a  Hmited  company  that  the  company  is  limited. 
2.  From  the  date  of  incorporation  mentioned  in  the  certificate  of  incorporation, 
the  subscribers  of  the  memorandum  together  with  such  other  persons  as  may 
from  time  to  time  become  members  of  the  company,  shaU  be  a  body  corporate 
by  the  name  contained  in  the  memorandum,  capable  forthwith  of  exercising 
ail  the  functions  of  an  incorporated  company,  and  having  perpetual  succes- 
sion and  a  common  seal,  with  power  to  hold  lands,  but  with  such  hability 
on  the  part  of  the  members  to  contribute  to  the  assets  of  the  company  in 
the  event  of  its  being  wound  up  as  is  mentioned  in  this  Act. 

Conclusiveness  of  certificate  of  incorporation. 

17.  1.  A  certificate  of  incorporation  given  by  the  registrar  in  respect  of  any 

association  shaU  be  conclusive  evidence  that  aU  the  requirements  of  this  Act 
in  respect  of  registration  and  of  matters  precedent  and  incidental  thereto 
have  been  complied  with,  and  that  the  association  is  a  company  authorised 
to  be  registered  and  duly  registered  under  this  Act. 
2.  A  statutory  declaration  by  a  soUcitor  of  the  High  Court,  and  in  Scotland  by 
an  enrolled  law  agent,  engaged  in  the  formation  of  the  company,  or  by  a 
person  named  in  the  articles  as  a  director  or  secretary  of  the  company  of 
compliance  with  all  or  any  of  the  said  requirements  shall  be  produced  to 
the  registrar,  and  the  registrar  may  accept  such  a  declaration  as  sufficient 
evidence  of  compliance. 

Copies  of  memorandum  and  articles  to  be  given  to  members. 

18.  1.  Every  company  shall  send  to  every  member,  at  his  request,  and  on  payment 

of  one  shilling  or  such  less  sum  as  the  company  may  prescribe,  a  copy  of 
the  memorandum  and  of  the  articles  (if  any). 
2.  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section,  it  shall  be  liable  for  each  offence  to  a  fine  not  exceeding  one  pound. 


1030  APPENDIX. 

Associations  not  for  Profit. 
Restriction  on  charitable  and  other  companies  holding  land. 

19.  A  company  formed  for  the  purpose  of  promoting  art,  science,  religion, 
charity,  or  any  other  Uke  object,  not  involving  the  acquisition  of  gain  by  the 
company  or  by  its  individual  members,  shall  not,  without  the  licence  of  the  Board 
of  Trade,  hold  more  than  two  acres  of  land;  but  the  Board  may  by  Ueence  empower 
any  such  company  to  hold  lands  in  such  quantity,  and  subject  to  such  conditions, 
as  the  Board  think  fit. 

Power  to  dispense  with  "Limited"  in  name  of  charitable  and  other  companies. 

20.  1.  Where  it  is  proved  to  the  satisfaction  of  the  Board  of  Trade  that  an  asso- 

ciation about  to  be  formed  as  a  limited  company  is  to  be  formed  for 
promoting  commerce,  art,  science,  reUgion,  charity,  or  any  other  useful  object, 
and  intends  to  apply  its  profits  (if  any)  or  other  income  in  promoting  its 
objects,  and  to  prohibit  the  payment  of  any  dividend  to  its  members,  the 
Board  may  by  Ueence  direct  that  the  association  be  registered  as  a  company 
with  hmited  habihty,  without  the  addition  of  the  word  "Limited"  to  its 
name,  and  the  association  may  be  registered  accordingly. 

2.  A  Ueence  by  the  Board  of  Trade  under  this  section  may  be  granted  on 
such  conditions  and  subject  to  such  regulations  as  the  Board  think  fit,  and 
those  conditions  and  regulations  shall  be  binding  on  the  association,  and 
shall,  if  the  Board  so  direct,  be  inserted  in  the  memorandum  and  articles, 
or  in  one  of  those  documents. 

3.  The  association  shall  on  registration  enjoy  aU  the  privileges  of  Umited  com- 
panies, and  be  subject  to  all  their  obUgations,  except  those  of  using  the  word 
"Limited"  as  any  part  of  its  name,  and  of  pubUshing  its  name,  and  of 
sending  Usts  of  members  and  directors  and  managers  to  the  registrar  of 
companies. 

4.  A  Ueence  under  this  section  may  at  any  time  be  revoked  by  the  Board 
of  Trade,  and  upon  revocation  the  registrar  shaU  enter  the  word  "Limited" 
at  the  end  of  the  name  of  the  association  upon  the  register,  and  the  asso- 
ciation shaU  cease  to  enjoy  the  exemptions  and  privileges  granted  by  this 
section:  —  Provided  that  before  a  Ueence  is  so  revoked  the  Board  shaU 
give  to  the  association  notice  in  writing  of  their  intention,  and  shaU  afford 
the  association  an  opportunity  of  being  heard  in  opposition  to  the  revocation. 

Companies  limited  by  Guarantee. 
Provision  as  to  companies  limited  by  guarantee. 

21.  1 .  In  the  case  of  a  company  Umited  by  guarantee  and  not  having  a  share  capital, 

and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred  and 
one,  every  provision  in  the  memorandum  or  articles  or  in  any  resolution 
of  the  company  purporting  to  give  any  person  a  right  to  participate  in 
the  divisible  profits  of  the  company  otherwise  than  as  a  member  shaU  be  void. 
2.  For  the  purpose  of  the  provisions  of  this  Act  relating  to  the  memorandum 
of  a  company  Umited  by  guarantee  and  of  this  section,  every  provision 
in  the  memorandum  or  articles,  or  in  any  resolution,  of  any  company 
Umited  by  guarantee  and  registered  on  or  after  the  first  day  of  January, 
nineteen  hundred  and  one,  purporting  to  divide  the  undertaking  of  the 
company  into  shares  or  interests,  shall  be  treated  as  a  provision  for  a  share 
capital,  notwithstanding  that  the  nominal  amount  or  number  of  the  shares 
or  interests  is  not  specified  thereby.     ^ 

Part  11.    Distribution  and  Reduction  of  Share  Capital,  Registration  of 
Unlimited  Company  as  Umited  and  Unlimited  Liability  of  Directors. 

Distribution  of  Share  Capital. 
Nature  of  shares. 

22.  1.  The  shares  or  other  interest  of  any  member  in  a  company  shaU  be  personal 

estate,  transferable  in  manner  provided  by  the  articles  of  the  company, 
and  shaU  not  be  of  the  nature  of  real  estate. 
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2.  Each  share  in  a  company  having  a  share  capital  shall  be  distinguished  by  its 
appropriate  number. 

Certillcate  ol  shares  or  stock, 

23.  A  certificate,  under  the  common  seal  of  the  company,  specifying  any 
shares  or  stock  held  by  any  member,  shall  be  prima  facie  evidence  of  the  title 
of  the  member  to  the  shares  or  stock. 

Definition  of  member. 

24.  1.  The  subscribers  of  the  memorandum  of  a  company  shall  be  deemed  to  have 

agreed  to  become  members  of  the  company,  and  on  its  registration  shall 
be  entered  as  members  in  its  register  of  members. 
2.  Every  other  person  who  agrees  to  become  a  member  of  a  company,  and 
whose  name  is  entered  in  its  register  of  members,   shall- be  a  member  of 
the  company. 

Register  of  members. 

25.  1.  Every  company  shall  keep  in  one  or  more  books  a  register  of  its  members, 

and  enter  therein  the  following  particulars: 

i)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members, 
and  in  the  case  of  a  company  having  a  share  capital  a  statement  of  the 
shares  held  by  each  member,  distinguishing  each  share  by  its  number,  and 
of  the  amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares  of 
each  member; 

ii)  The  date  at  which  each  person  was  entered  in  the  register  as  a  member ; 

iii)  The  date  at  which  any  person  ceased  to  be  a  member. 
2.  If  a  company  faUs  to  comply  with  this  section  it  shall  be  Hable  to  a  fine  not 

exceeding  five  pounds  for  every  day  during  which  the  default  continues ;  and 

every  director  and  manager  of  the  company  who  knowingly  and  wilfully 

authorises  or  permits  the  default  shall  be  Uable  to  the  Uke  penalty. 

Annual  list  of  members  and  summary. 

26.  1.  Every  company  having  a  share  capital  shall  once  at  least  in  every  year 

make  a  hst  of  all  persons  who,  on  the  fourteenth  day  after  the  first  or  only 
ordinary  general  meeting  in  the  year,  are  members  of  the  company,  and 
of  all  persons  who  have  ceased  to  be  members  since  the  date  of  the  last 
return  or  (in  the  case  of  the  first  return)  of  the  incorporation  of  the 
company. 
2.  The  list  must  state  the  names,  addresses,  and  occupations  of  aU  the  past 
and  present  members  therein  mentioned,  and  the  number  of  shares  held  by 
each  of  the  existing  members  at  the  date  of  the  return,  specifying  shares 
transferred  since  the  date  of  the  last  return  or  (in  the  case  of  the  first 
retvu:n)  of  the  incorporation  of  the  company  by  persons  who  are  stiU  members 
and  have  ceased  to  be  members  respectively  and  the  dates  of  registration 
of  the  transfers,  and  must  contain  a  summary  distinguishing  between  shares 
issued  for  cash  and  shares  issued  as  fuUy  or  partly  paid  up  otherwise  than 
in  cash,  and  specifying  the  following  particulars: 

a)  The  amount  of  the  share  capital  of  the  company,  and  the  number  of 
the  shares  into  which  it  is  divided; 

b)  The  number  of  shares  taken  from  the  commencement  of  the  company 
up  to  the  date  of  the  return; 

c)  The  amoimt  called  up  on  each  share; 

d)  The  total  amount  of  calls  received; 

e)  The  total  amount  of  calls  unpaid; 

f)  The  total  amount  of  the  sums  (if  any)  paid  by  way  of  commission  in 
respect  of  any  shares  or  debentures,  or  allowed  by  way  of  discount 
in  respect  of  any  debentures,  since  the  date  of  the  last  return; 

g)  The  total  number  of  shares  forfeited; 

h)  The  total  amount   of  shares  or  stock  for  which  share  warrants  are 

outstanding  at  the  date  of  the  return; 
i)  The  total  amoimt  of  share  warrants  issued  and  surrendered  respectively 

since  the  date  of  the  last  return; 
k)  The  number  of  shares  or  amount  of  stock  comprised  in  each  share  warrant; 
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1)  The  names  and  addresses  of  the  persons  who  at  the  date  of  the  return  are 
the  directors  of  the  company,  or  occupy  the  position  of  directors,  by 
whatever  name  called;  and 
m)  The  total  amount  of  debt  due  from  the  company  in  respect  of  all 
mortgages  and  charges  which  are  required  (or,  in  the  case  of  a  company 
registered  in  Scotland,  which,  if  the  company  had  been  registered  in  Eng- 
land, would  be  required)  to  be  registered  with  the  registrar  of  com- 
panies under  this  Act,  or  which  would  have  been  required  so  to  be 
registered  if  created  after  the  first  day  of  July  nineteen  hundred  and  eight. 

3.  The  summary  must  also  (except  where  the  company  is  a  private  company) 
include  a  statement,  made  up  to  such  date  as  may  be  specified  in  the  state- 
ment, in  the  form  of  a  balance  sheet,  audited  by  the  company's  auditors, 
and  containing  a  summary  of  its  share  capital,  its  liabilities,  and  its  assets, 
giving  such  particulars  as  will  disclose  the  general  nature  of  those  liabihties 
and  assets,  and  how  the  values  of  the  fixed  assets  have  been  arrived  at, 
but  the  balance  sheet  need  not  include  a  statement  of  profit  and  loss. 

4.  The  above  Hst  and  summary  must  be  contained  in  a  separate  part  of  the 
register  of  members,  and  must  be  completed  within  seven  days  after  the 
fourteenth  day  aforesaid,  and  the  company  must  forthwith  forward  to  the 
registrar  [of  companies  a  copy  signed  by  the  manager  or  by  the  secretary  of 
the  company. 

5.  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  the  default  continues,  and  every  director  and  manager  of  the 
company  who  knowingly  and  wilfully  authorises  or  permits  the  default  shall 
be  liable  to  the  Uke  penalty. 

Trusts  not  to  be  entered  on  register. 

27.  No  notice  of  any  trust,  expressed,  impUed  or  constructive,  shall  be 
entered  on  the  register,  or  be  receivable  by  the  registrar,  in  the  case  of  com- 
panies registered  in  England  or  Ireland. 

Registration  of  transfer  at  request  of  transferor. 

28.  On  the  application  of  the  transferor  of  any  share  or  interest  in  a  company, 
the  company  shaU  enter  in  its  register  of  members  the  name  of  the  transferee  in 
the  same  manner  and  subject  to  the  same  conditions  as  if  the  appUcation  for  the 
entry  were  made  by  the  transferee. 

Transfer  by  personal  representative. 

29.  A  transfer  of  the  share  or  other  interest  of  a  deceased  member  of  a  com- 
pany made  by  his  personal  representative  shall,  although  the  personal  represen- 
tative is  not  himself  a  member,  be  as  vahd  as  if  he  had  been  a  member  at  the 
time  of  the  execution  of  the  instrument  of  transfer. 

Inspection  of  register  of  members. 

30.  1.  The  register  of  members,  commencing  from  the  date  of  the  registration  of 
the  company,  shall  be  kept  at  the  registered  office  of  the  company,  and,  ex- 
cept when  closed  under  the  provisions  of  this  Act,  shall  during  business 
hours  (subject  to  such  reasonable  restrictions  as  the  company  in  general 
meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  be  allow- 
ed for  inspection)  be  open  to  the  inspection  of  any  member  gratis,  and  to 
•  the  inspection  of  any  other  person  on  payment  of  one  shiUing,  or  such  less 
sum  as  the  company  may  prescribe,  for  each  inspection. 

2.  Any  member  or  other  person  may  require  a  copy  of  the  register,  or  of  any 
part  thereof,  or  of  the  list  and  summary  required  by  this  Act,  or  any  part 
thereof,  on  payment  of  sixpence,  or  such  less  sum  as  the  company  may  pre- 
scribe, for  every  hundred  words  or  fractional  part  thereof  required  to  be 
copied. 

3.  If  any  inspection  or  copy  required  under  this  section  is  refused,  the  com- 
pany shall  be  Hable  for  each  refusal  to  a  fine  not  exceeding  two  pounds,  and 
to  a  further  fine  not  exceding  two  pounds  for  every  day  during  which 
the  refusal  continues,  and  every  director  and  manager  of  the  company 
who  knowingly  authorises  or  permits  the  refusal  shall  be  liable  to  the  like 
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penalty;  and,  as  respects  companies  registered  in  England  or  Ireland,  any 
judge  of  the  High  Court,  or  the  judge  of  the  court  exercising  the  stannaries 
jurisdiction  in  the  case  of  companies  subject  to  that  jurisdiction,  may  by 
order  compel  an  immediate  inspection  of  the  register. 

Power  to  close  register. 

31.  A  company  may,  on  giving  notice  by  advertisement  in  some  newspaper 

circulating  in  the  district  in  which  the  registered  office  of  the  company  is  situate, 

close  the  register  of  members  for  any  time  or  times  not  exceeding  in  the  whole 

thirty  days  in  each  year. 

Power  of  court  to  rectify  register, 
32,  1.  If  — 

a)  The  name  of  any  person  is,  without  sufficient  cause,  entered  in  or 
omitted  from  the  register  of  members  of  a  company;  or 

b)  Default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the 
register  the  fact  of  any  person  having  ceased  to  be  a  member  —  the  per- 
son aggrieved,  or  any  member  of  the  company,  or  the  company,  may 
apply  to  the  court  for  rectification  of  the  register. 

2.  The  apphcation  may  be  made,  as  respects  companies  registered  in  England 
or  Ireland,  by  motion  in  the  High  Court,  or  by  apphcation  to  a  judge  of 
the  High  Court  sitting  in  chambers,  or  by  application  to  the  judge  of  the 
court  exercising  the  stannaries  jurisdiction  in  the  case  of  companies  sub- 
ject to  that  jurisdiction,  and,  as  respects  companies  registered  in  Scot- 
land, by  summary  petition  to  the  Court  of  Session,  or  in  such  other  manner 
as  the  said  courts  may  respectively  direct;  and  the  court  may  either  refuse 
the  apphcation,  or  may  order  rectification  of  the  register,  and  payment  by 
the  company  of  any  damages  sustained  by  any  party  aggrieved. 

3.  On  any  application  under  this  section  the  court  may  decide  any  question 
relating  to  the  title  of  any  person  who  is  a  party  to  the  application  to 
have  his  name  entered  in  or  omitted  from  the  register,  whether  the  question 
arises  between  members  or  alleged  members,  or  between  members  or  alleged 
members  on  the  one  hand  and  the  company  on  the  other  hand;  and  gener- 
ally may  decide  any  question  necessary  or  expedient  to  be  decided  for 
rectification  of  the  register. 

4.  In  the  case  of  a  company  required  by  this  Act  to  send  a  hst  of  its  members 
to  the  registrar  of  companies,  the  court,  when  making  an  order  for  recti- 
fication of  the  register,  shall  by  its  order  direct  notice  of  the  rectification 
to  be  given  to  the  registrar. 

Register  to  be  evidenee. 

33.  The  register  of  members  shall  be  prima  facie  evidence   of  any  matters 
by  this  Act  directed  or  authorised  to  be  inserted  therein. 

Power  for  company  to  keep  colonial  register, 

34.  1.  A  company  having  a  share  capital,  whose  objects  comprise  the  transaction 

of  business  in  a  colony,  may,  if  so  authorised  by  its  articles,  cause  to  be  kept 
in  any  colony  in  which .  it  transacts  business  a  branch  register  of  members 
resident  in  that  colony  (in  this  Act  called  a  colonial  register). 

2.  The  company  shall  give  to  the  registrar  of  companies  notice  of  the  situa- 
tion of  the  office  where  any  colonial  register  is  kept,  and  of  any  change 
in  its  situation,  and  of  the  discontinuance  of  the  office  in  the  event  of  its 
being  discontinued. 

3.  For  the  purpose  of  the  provisions  of  this  Act  relating  to  colonial  registers  the 
term  "colony"  includes  British  India  and  the  Commonwealth  of  AustraUa. 

Regulations  as  to  colonial  register, 

35.  1.  A  colonial  register  shall  be  deemed  to  be  part  of  the  company's  register  of 

members  (in  this  and  the  next  following  section  called  the  principal  register). 
2.  It  shall  be  kept  in  the  same  manner  in  which  the  principal  register  is  by 
this  Act  required  to  be  kept,  except  that  the  advertisement  before  closing 
the  register  shall  be  inserted  in  some  newspaper  circulating  in  the  district 
wherein  the  colonial  register  is  kept,  and  that  any  competent  court  in  the 
colony  may  exercise  the  same  jurisdiction  of  rectifying  the  register  as  is 
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under  this  Act  exerciseable  by  the  High  Court,  and  that  the  offences  of  refu- 
sing inspection  or  copies  of  a  colonial  register,  and  of  authorising  or  per- 
mitting the  refusal  may  be  prosecuted  summarily  before  any  tribunal  in  the 
colony  having  summary  criminal  jurisdiction. 

3.  The  company  shall  transmit  to  its  registered  office  a  copy  of  every  entry 
in  its  colonial  register  as  soon  as  may  be  after  the  entry  is  made ;  and  shall 
cause  to  be  kept  at  its  registered  office,  duly  entered  up  from  time  to  time, 
a  duplicate  of  its  colonial  register,  and  the  dupUcate  shall,  for  all  the  pur- 
poses of  this  Act,  be  deemed  to  be  part  of  the  principal  register. 

4.  Subject  to  the  provisions  of  this  section  with  respect  to  the  duplicate 
register,  the  shares  registered  in  a  colonial  register  shall  be  distinguished 
from  the  shares  registered  in  the  principal  register,  and  no  transaction 
with  respect  to  any  shares  registered  in  a  colonial  register  shall,  during  the 
continuance  of  that  registration,  be  registered  in  any  other  register. 

5.  The  company  may  discontinue  to  keep  any  colonial  register,  and  thereupon 
all  entries  in  that  register  shall  be  transferred  to  some  other  colonial  register 
kept  by  the  company  in  the  same  colony,  or  to  the  principal  register. 

6.  Subject  to  the  provisions  of  this  Act,  any  company  may,  by  its  articles, 
make  such  provisions  as  it  may  think  fit  respecting  the  keeping  of  colonial 
registers. 

Stamp  duties  in  ease  of  sliares  registered  in  colonial  registers. 

36.  In  relation  to  stamp  duties  the  following  provisions  shall  have  effect: 

a)  An  instrument  of  transfer  of  a  share  registered  in  a  colonial  register  shall 
be  deemed  to  be  a  transfer  of  property  situate  out  of  the  United  Kingdom, 
and,  unless  executed  in  any  part  of  the  United  Kingdom,  shall  be  exempt 
from  British  stamp  duty; 

b)  On  the  death  of  a  member  registered  in  a  colonial  register,  the  shares 
of  the  deceased  member  shall,  if  he  died  domiciled  in  the  United  Kingdom, 
but  not  otherwise,  be  deemed,  so  far  as  relates  to  British  duties,  to  be  part 
of  his  estate  and  effects  situate  in  the  United  Kingdom  for  or  in  respect 
of  which  probate  or  letters  of  administration  is  or  are  to  be  granted,  or 
whereof  an  inventory  is  to  be  exhibited  and  recorded,  in  Uke  manner  as  if 
he  were  registered  in  the  principal  register. 

Issue  and  elfect  of  share  warrants  to  bearer. 

37.  1.  A  company  Umited  by  shares,  if  so  authorised  by  its  articles,  may,  with 
respect  to  any  fuUy  paid-up  shares,  or  to  stock,  issue  under  its  common 
seal  a  warrant  stating  that  the  bearer  of  the  warrant  is  entitled  to  the 
shares  or  stock  therein  specified,  and  may  provide,  by  coupons  or  otherwise, 
for  the  pajmient  of  the  future  dividends  on  the  shares  or  stock  included  in 
the  warrant,  in  this  Act  termed  a  share  warrant. 

2.  A  share  warrant  shall  entitle  the  bearer  thereof  to  the  shares  or  stock 
therein  specified,  and  the  shares  or  stock  may  be  transferred  by  delivery 
of  the  warrant. 

3.  The  bearer  of  a  share  warrant  shall,  subject  to  the  articles  of  the  company, 
be  entitled,  on  surrendering  it  for  cancellation,  to  have  his  name  entered  as 
a  member  in  the  registefr  of  members ;  and  the  company  shall  be  responsible 
for  any  loss  incurred  by  any  person  by  reason  of  the  company  entering 
in  its  register  the  name  of  a  bearer  of  a  share  warrant  in  respect  of  the 
shares  or  stock  therein  specified  without  the  warrant  being  surrendered 
and  cancelled. 

4.  The  bearer  of  a  share  warrant  may,  if  the  articles  of  the  company  so 
provide,  be  deemed  to  be  a  member  of  the  company  within  the  meaning  of 
this  Act,  either  to  the  full  extent  or  for  any  purposes  defined  in  the  articles : 
except  that  he  shall  not  be  qualified  in  respect  of  the  shares  or  stock 
specified  in  the  warrant  for  being  a  director  or  manager  of  the  company, 
in  cases  where  such  a  quahfication  is  required  by  the  articles. 

5.  On  the  issue  of  a  share  warrant  the  company  shall  strike  out  of  its  register 
of  members  the  name  of  the  member  then  entered  therein  as  holding  the 
shares  or  stock  specified  in  the  warrant  as  if  he  had  ceased  to  be  a  member, 
and  shall  enter  in  the  register  the  following  particulars,  namely: 
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i)  The  fact  of  the  issue  of  the  warrant; 
ii)  A  statement  of  the  shares  or  stock  included  in  the  warrant,  distinguishing 

each  share  by  its  number;  and 
iii)  The  date  of  the  issue  of  the  warrant. 
6.  Until  the  warrant  is  surrendered,  the  above  particulars  shall  be  deemed  to 
be  the  particulars  required  by  this  Act  to  be  entered  in  the  register  of 
members ;  and,  on  the  surrender,  the  date  of  the  surrender  must  be  entered 
as  if  it  were  the  date  at  which  a  person  ceased  to  be  a  member. 

Forgery,  personation,  unlawfully  engraving  plates,  &e. 
38.    1.  If  any  person  — 

i)  With  intent  to  defraud,  forges  or  alters,  or  offers,  utters,  disposes  of,  or 

puts  off,  knowing  the  same  to  be  forged  or  altered,  any  share  warrant 

or   coupon,    or   any  document   purporting   to   be   a   share  warrant   or 

coupon,  issued  in  pursuance  of  this  Act;  or  by  means  of  any  such  forged 

or  altered  share  warrant,  coupon,  or  document,  purporting  as  aforesaid, 

demands  or  endeavours  to  obtain  or  receive  any  share  or  interest  in  any 

company  under  this  Act,  or  to  receive  any  dividend  or  money  payable 

in  respect  thereof,  knowing  the  warrant,  coupon,  or  document  to  be 

forged  or  altered;  or 

ii)  Falsely  and  deceitfully  personates  any  owner  of  any  share  or  interest 

in  any  company,  or  of  any  share  warrant  or  coupon,  issued  in  pursuance 

of  this  Act,  and  thereby  obtains  or  endeavours  to  obtain  any  such  share 

or  interest  or  share  warrant  or  coupon,   or  receives  or  endeavours  to 

receive  any  money  due  to  any  such  owner,  as  if  the  offender  were  the 

true  and  lawful  owner,  — 

he  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  Uable, 

at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 

any  term  not  less  than  three  years. 

2.  If  any  person  without  lawful  authority  or  excuse,  proof  whereof  shall  he 

on  him,  engraves  or  makes  on  any  plate,  wood,  stone,  or  other  material 

any  share  warrant  or  coupon  purporting  to  be  a  share  warrant  or  coupon 

issued  or  made  by  any  particular  companjr  in  pursuance  of  this  Act,  or 

to  be  a  blank  share  warrant  or  coupon  so  issued  or  made,  or  to  be  a  part 

of  such  a  share  warrant  or  coupon,  or  uses  any  such  plate,  wood,  stone, 

or  other  material  for  the  making  or  printing  of  any  such  share  warrant 

or  coupon,   or  of  any  such  blank  share  warrant  or  coupon,  or  any  part 

thereof  respectively,  or  knowingly  has  in  his  custody  or  possession  any  such 

plate,  wood,  stone,  or  other  material  he  shall  be  guilty  of  felony,  and  being 

convicted  thereof  shall  be  Uable,  at  the  discertion  of  the  court,  to  be  kept 

in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 

than  three  years. 

Power  of  company  to  arrange  for  different  amounts  being  paid  on  shares. 

39.  A  company,  if  so  authorised  by  its  articles,  may  do  any  one  or  more  of 
the  following  things;  namely: 

1.  Make  arrangements  on  the  issue  of  shares  for  a  difference  between  the 
shareholders  in  the  amounts  and  times  of  payment  of  calls  on  their  shares. 

2.  Accept  from  any  member  who  assents  thereto  the  whole  or  a  part  of  the 
amount  remaining  unpaid  on  any  shares  held  by  him,  although  no  part  of 
that  amount  has  been  called  up. 

3.  Pay  dividend  in  proportion  to  the  amount  paid  up  on  each  share  where 
a  larger  amount  is  paid  up  on  some  shares  than  on  others. 

Power  to  return  accumulated  profits  in  reduction  of  paid-up  share  capital. 

40.  1.  When  a  company  has  accumulated  a  sum  of  undivided  profits,  which  with 
the  sanction  of  the  shareholders  may  be  distributed  among  the  shareholders 
in  the  form  of  a  dividend  or  bonus,  it  may,  by  special  resolution,  return 
the  same,  or  any  part  thereof,  to  the  shareholders  in  reduction  of  the 
paid-up  capital  of  the  company,  the  unpaid  capital  being  thereby  increased 
by  a  similar  amount. 
2.  The  resolution  shall  not  take  effect  until  a  memorandum,  showing  the 
particulars  required  by  this  Act  in  the  case  of  a  reduction  of  share  capital, 
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has  been  produced  to  and  registered  by  the  registrar  of  companies,  but  the 
other  provisions  of  this  Act  with  respect  to  reduction  of  share  capital  shall 
not  apply  to  a  reduction  of  paid-up  share  capital  under  this  section. 

3.  On  a  reduction  of  paid-up  capital  in  pursuance  of  this  section  any  share- 
holder, or  any  one  or  more  of  several  joint  shareholders,  may  within 
one  month  after  the  passing  of  the  resolution  for  the  reduction,  require 
the  company  to  retain,  and  the  company  shall  retain  accordingly,  the 
whole  of  the  money  actually  paid  on  the  shares  held  by  him  either  alone 
or  jointly  with  any  other  person,  which,  in  consequence  of  the  reduction, 
would  otherwise  be  returned  to  him  or  them,  and  thereupon  those  shares 
shall,  as  regards  the  payment  of  dividend,  be  deemed  to  be  paid  up  to  the 
same  extent  only  as  the  shares  on  which  payment  has  been  accepted  by 
the  shareholders  in  reduction  of  paid-up  capital,  and  the  company  shall 
invest  and  keep  invested  the  money  so  retained  in  such  securities  authorised 
for  investment  by  trustees  as  the  company  may  determine,  and  on  the 
money  so  invested  or  on  so  much  thereof  as  from  time  to  time  exceeds 
the  amount  of  calls  subsequently  made  on  the  shares  in  respect  of  which 
it  has  been  retained,  the  company  shall  pay  the  interest  received  from 
time  to  time  on  the  securities. 

4.  The  amount  retained  and  invested  shall  be  held  to  represent  the  futm^e 
calls  which  may  be  made  to  replace  the  share  capital  so  reduced  on  those 
shares,  whether  the  amount  obtained  on  sale  of  the  whole  or  such  pro- 
portion thereof  as  represents  the  amount  of  any  call  when  made  produces 
more  or  less  than  the  amount  of  the  call. 

5.  On  a  reduction  of  paid-up  share  capital  in  pursuance  of  this  section,  the 
powers  vested  in  the  directors  of  making  calls  on  shareholders  in  respect 
of  the  amount  unpaid  on  their  shares  shall  extend  to  the  amount  of  the 
unpaid  share  capital  as  augmented  by  the  reduction. 

6.  After  any  reduction  of  share  capital  under  this  section  the  company  shall 
specify  in  the  annual  Ust  of  members  required  by  this  Act  the  amounts 
retained  at  the  request  of  any  of  the  shareholders  in  pursuance  of  this 
section,  and  shall  specify  in  the  statements  of  account  laid  before  any 
general  meeting  of  the  company  the  amount  of  undivided  profits  returned 
in  reduction  of  paid-up  share  capital  under  this  section. 

Power  of  company  limited  by  shares  to  alter  its  share  capital. 

41.    1.  A  company  Umited  by  shares,  if  so  authorised  by  its  articles,  may  alter  the 
conditions  of  its  memorandum  as  follows  (that  is  to  say),  it  may  — 

a)  Increase  its  share  capital  by  the  issue  of  new  shares  of  such  amount  as 
it  thinks  expedient; 

b)  ConsoUdate  and  divide  all  or  any  of  its  share  capital  into  shares  of 
larger  amount  than  its  existing  shares; 

c)  Convert  all  or  any  of  its  paid-up  shares  into  stock,  and  reconvert  that 
stock  into  paid-up  shares  of  any  denomination; 

d)  Subdivide  its  shares,  or  any  of  them,  into  shares  of  smaller  amount  than 
is  fixed  by  the  memorandum,  so,  however,  that  in  the  subdivision  the 
proportion  between  the  amount  paid  and  the  amount,  if  any,  unpaid  on 
each  reduced  share  shall  be  the  same  as  it  was  in  the  case  of  the  share 
from  which  the  reduced  share  is  derived; 

e)  Cancel  shares  which,  at  the  date  of  the  passing  of  the  resolution  in  that 
behalf,  have  not  been  taken  or  agreed  to  be  taken  by  any  person,  and 
diminish  the  amount  of  its  share  capital  by  the  amount  of  the  shares  so 
cancelled. 

2.  The  powers  conferred  by  this  section  with  respect  to  subdivision  of  shares 
must  be  exercised  by  special  resolution. 

3.  Where  any  alteration  has  been  made  under  this  section  in  the  memorandum 
of  a  company,  every  copy  of  the  memorandum  issued  after  the  date  of  the 
alteration  shall  be  in  accordance  with  the  alteration.  —  If  a  company  makes 
default  in  complying  with  this  provision  it  shall  be  Mable  to  a  fine  not 
exceeding  one  pound  for  each  copy  in  respect  of  which  default  is  made; 
and  every  director  and  manager  of  the  company  who  laiowingly  and  wilfully 
authorises  or  permits  the  default  shall  be  liable  to  the  Uke  penalty. 
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4.  A  cancellation  of  shares  in  pursuance  of  this  section  shall  not  be  deemed  to 
be  a  reduction  of  share  capital  within  the  meaning  of  this  Act. 

Notice  to  registrar  of  consolidation  of  stiare  capitai,  conversion  of  sliares  into  stock,  &c. 

42.  Wliere  a  company  having  a  share  capital  has  consoUdated  and  divided  its 
share  capital  into  shares  of  larger  amount  than  its  existing  shares,  or  converted 
any  of  its  shares  into  stock,  or  reconverted  stock  into  shares,  it  shall  give  notice 
to  the  registrar  of  companies  of  the  consolidation,  division,  conversion,  or  re- 
conversion specifying  the  shares  consohdated,  divided,  or  converted,  or  the  stock 
reconverted. 

Effect  of  conversion  of  sliares  into  stoclc. 

43.  Where  a  company  having  a  share  capital  has  converted  any  of  its  shares 
into  stock,  and  given  notice  of  the  conversion  to  the  registrar  of  companies,  all 
the  provisions  of  this  Act  which  are  applicable  to  shares  only  shall  cease  as  to 
so  much  of  the  share  capital  as  is  converted  into  stock;  and  the  register  of 
members  of  the  company,  and  the  list  of  members  to  be  forwarded  to  the  registrar, 
shall  show  the  amount  of  stock  held  by  each  member  instead  of  the  amoimt  of 
shares  and  the  particulars  relating  to  shares  herein-before  required  by  this  Act. 

Notice  of  increase  of  sliare  capltal  or  of  members. 

44.  1.  Where  a  company  having  a  share  capital,  whether  its  shares  have  or  have 

not  been  converted  into  stock,  has  increased  its  share  capital  beyond  the 
registered  capital,  and  where  a  company  not  having  a  share  capital  has 
increased  the  number  of  its  members  beyond  the  registered  number,  it  shall 
give  to  the  registrar  of  companies,  in  the  case  of  an  increase  of  share  capital, 
within  fifteen  days  after  the  passing,  or  in  the  case  of  a  special  resolution 
the  confirmation,  of  the  resolution  authorising  the  increase,  and  in  the  case 
of  an  increase  of  members  within  fifteen  days  after  the  increase  was  re- 
solved on  or  took  place,  notice  of  the  increase  of  capital  or  members,  and  the 
registrar  shall  record  the  increase. 
2.  K  a  company  makes  default  in  complying  with  the  requirements  of  this 
section  it  shall  be  hable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  the  default  continues,  and  every  director  and  manager  of  the 
company  who  knowingly  and  wilfully  authorises  or  permits  the  default 
shall  be  Hable  to  the  Ske  penalty. 

Reorganisation  of  sliare  capital. 

45.  1.  A  company  hmited  by  shares  may,  by  special  resolution  confirmed  by  an 

order  of  the  court,  modify  the  conditions  contained  in  its  memorandum  so 
as  to  reorganise  its  share  capital,  whether  by  the  consohdation  of  shares  of 
different  classes  or  by  the  division  of  its  shares  into  shares  of  different 
classes:  Provided  that  no  preference  or  special  privilege  attached  to  or 
belonging  to  any  class  of  shares  shall  be  interfered  with  except  by  a  reso- 
lution passed  by  a  majority  in  number  of  shareholders  of  that  class  holding 
three-fourths  of  the  share  capital  of  that  class  and  confirmed  at  a  meeting  of 
shareholders  of  that  class  in  the  same  manner  as  a  special  resolution  of  the 
company  is  required  to  be  confirmed,  and  every  resolution  so  passed  shall 
bind  all  shareholders  of  the  class. 
2.  Where  an  order  is  made  under  this  section  an  office  copy  thereof  shall  be 
filed  with  the  registrar  of  companies  within  seven  days  after  the  making^ 
of  the  order,  or  within  such  further  time  as  the  Court  may  allow,  and  the . 
resolution  shall  not  take  effect  until  such  a  copy  has  been  so  filed. 

Reduction  of  Share  Capital. 
Special  resolution  for  reduction  of  share  capital. 

46.  I.  Subject  to  confirmation  by  the  court,  a  company  limited  by  shares,  if  so, 

authorised  by  its  articles,  may  by  special  resolution  reduce  its  share  capital 
in  any  way,  and  in  particular  (without  prejudice  to  the  generahty  of  the 
foregoing  power)  may  — 

a)  Extinguish  or  reduce  the  liabihty  on  any  of  its  shares  in  respect  of  share-, 
capital  not  paid  up;  or 
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b)  Either  with  or  without  extinguishing  or  reducing  liabiUty  on  any  of  its 
shares,  cancel  any  paid-up  share  capital  which  is  lost  or  unrepresented 
by  available  assets;  or 

c)  Either  with  or  without  extinguishing  or  reducing  liability  on  any  of  its 
shares,  pay  off  any  paid-up  share  capital  which  is  in  excess  of  the  wants 
of  the  company,  —  and  may,  if  and  so  far  as  is  necessary,  alter  its  memo- 
randum by  reducing  the  amount  of  its  share  capital  and  of  its  shares 
accordingly. 

2.  A  special  resolution  under  this  section  is  in  this  Act  called  a  resolution  for 
reducing  share  capital. 

Application  to  court  for  confirming  order. 

47.  Where  a  company  has  passed  and  confirmed  a  resolution  for  reducing 
share  capital  it  may  apply  by  petition  to  the  court  for  an  order  confirming  the 
reduction. 

Addition  to  name  of  company  of  "and  reduced." 

48.  On  and  from  the  confirmation  by  a  company  of  a  resolution  for  reducing  share 
■capital,  or  where  the  reduction  does  not  involve  either  the  diminution  of  any  habihty 
in  respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up 
share  capital,  then  on  and  from  the  presentation  of  the  petition  for  confirming  the 
reduction,  the  company  shall  add  to  its  name,  until  such  date  as  the  court  may 
fix,  the  words  "and  reduced,"  as  the  last  words  in  its  name,  and  those  words  shall, 
QntU  that  date,  be  deemed  to  be  part  of  the  name  of  the  company:  Provided  that, 
where  the  reduction  does  not  involve  either  the  diminution  of  any  habihty  in  respect 
of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up  share 
capital,  the  court  may,  if  it  thinks  expedient,  (fispense  altogether  with  the  addition 
of  the  words  "and  reduced." 

Objections  by  creditors,  and  settlement  of  list  of  objecting  creditors. 

49.  1.  Where  the  proposed  reduction  of  share  capital  involves  either  diminution 
of  Uability  in  respect  of  unpaid  share  capital  or  the  payment  to  any  share- 
holder of  any  paid-up  share  capital,  and  in  any  other  case  if  the  court  so 
directs,  every  creditor  of  the  company  who  at  the  date  fixed  by  the  court 
is  entitled  to  any  debt  or  claim  which,  if  that  date  were  the  commencement 
of  the  winding  up  of  the  company,  would  be  admissible  in  proof  against  the 
company,  shall  be  entitled  to  object  to  the  reduction. 

2.  The  court  shall  settle  a  Ust  of  creditors  so  entitled  to  object,  and  for  that 
purpose  shall  ascertain,  as  far  as  possible  without  requiring  an  appUcation 
from  any  creditor,  the  names  of  those  creditors  and  the  nature  and  amount 
of  their  debts  or  claims,  and  may  pubhsh  notices  fixing  a  day  or  days  within 
which  creditors  not  entered  on  the  Ust  are  to  claim  to  be  so  entered  or  are 
to  be  excluded  from  the  right  of  objecting  to  the  reduction. 

3.  Where  a  creditor  entered  on  the  Ust  whose  debt  or  claim  is  not  discharged 
or  determined  does  not  consent  to  the  reduction,  the  court  may,  if  it  thinks 
fit,  dispense  with  the  consent  of  that  creditor,  on  the  company  securing 
payment  of  his  debt  or  claim  by  appropriating,  as  the  court  may  direct,  the 
following  amount;  (that  is  to  say,) 

i)  If  the  company  admits  the  i\Al  amount  of  his  debt  or  claim,  or,  though 
not  admitting  it,  is  wiUing  to  provide  for  it,  then  the  full  amount  of 
the  debt  or  claim; 

ii)  If  the  company  does  not  admit  or  is  not  wiUing  to  provide  for  the  full 
amount  of  the  debt  or  claim,  or  if  the  amount  is  contingent  or  not  as- 
certained, then  an  amount  fixed  by  the  court  after  the  Uke  inquiry  and 
adjudication  as  if  the  company  were  being  wound  up  by  the  court. 

Order  confirming  reduction. 

50.  The  court,  if  satisfied,  with  respect  to  every  creditor  of  the  company  who 
under  this  Act  is  entitled  to  object  to  the  reduction,  that  either  his  consent  to 
the  reduction  has  been  obtained  or  his  debt  or  claim  has  been  discharged  or  has 
determined,  or  has  been  secured,  may  make  an  order  confirming  the  reduction 
-on  such  terms  and  conditions  as  it  thinks  fit. 
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Hegistration  ot  order  and  minute  ol  reduction. 

51.  1.  The  registrar  of  companies  on  production  to  him  of  an  order  of  the  court 

confirming  the  reduction  of  the  share  capital  of  a  company,  and  the  deli- 
very to  him  of  a  copy  of  the  order  and  of  a  minute  (approved  by  the  court), 
showing  with  respect  to  the  share  capital  of  the  company,  as  altered  by  the 
order,  the  amount  of  the  share  capital,  the  number  of  shares  into  which  it 
is  to  be  divided,  and  the  amount  of  each  share,  and  the  amount  (if  any)  at 
the  date  of  the  registration  deemed  to  be  paid  up  on  each  share,  shall  register 
the  order  and  minute. 

2.  On  the  registration,  and  not  before,  the  resolution  for  reducing  share  capital 
as  confirmed  by  the  order  so  registered  shall  take  effect. 

3.  Notice  of  the  registration  shall  be  pubUshed  in  such  manner  as  the  court 
may  direct. 

4.  The  registrar  shall  certify  under  his  hand  the  registration  of  the  order  and 
minute,  and  his  certificate  shall  be  conclusive  evidence  that  aU  the  require- 
ments of  this  Act  with  respect  to  reduction  of  share  capital  have  been  com- 
pHed  with,  and  that  the  share  capital  of  the  company  is  such  as  is  stated 
in  the  minute. 

minute  to  form  part  of  memorandum. 

52.  1.  The  minute  when  registered  shall  be  deemed  to  be  substituted  for  the  corre- 

sponding part  of  the  memorandum  of  the  company,  and  shall  be  vaUd 
and  alterable  as  if  it  had  been  originally  contained  therein;  and  must  be 
embodied  in  every  copy  of  the  memorandum  issued  after  its  registration. 
2.  If  a  company  makes  default  in  complying  with  the  requirements  of  this  section 
it  shall  be  hable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect 
of  which  default  is  made,  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfully  authorises  or  permits  the  default  shall  be  liable 
to  the  Uke  penalty. 

Liability  of  members  in  respect  of  reduced  sliares. 

53.  A  member  of  the  company,  past  or  present,  shall  not  be  Uable  in  respect  of 
any  share  to  any  call  or  contribution  exceeding  in  amount  the  difference  (if  any) 
between  the  amount  paid,  or  (as  the  case  may  be)  the  reduced  amount,  if  any, 
which  is  to  be  deemed  to  have  been  paid,  on  the  share  and  the  amount  of  the  share 
as  fixed  by  the  minute :  Provided  that  if  any  creditor,  entitled  in  respect  of  any  debt 
or  claim  to  object  to  the  reduction  of  share  capital,  is,  by  reason  of  his  ignorance 
of  the  proceedings  for  reduction,  or  of  their  nature  and  effect  with  respect  to  his 
claim,  not  entered  on  the  list  of  creditors,  and,  after  the  reduction,  the  company 
is  unable,  within  the  meaning  of  the  provisions  of  this  Act  with  respect  to  winding  up 
by  the  court,  to  pay  the  amount  of  his  debt  or  claim,  then  — 

i)  Every  person  who  was  a  member  of  the  company  at  the  date  of  the 
registration  of  the  order  for  reduction  and  minute,  shall  be  liable  to  con- 
tribute for  the  payment  of  that  debt  or  claim  an  amount  not  exceeding  the 
amount  which  he  would  have  been  hable  to  contribute  if  the  company  had 
commenced  to  be  wound  up  on  the  day  before  that  registration;  and 

ii)  If  the  company  is  wound  up,  the  court,  on  the  application  of  any  such 
creditor,  and  proof  of  his  ignorance  as  aforesaid  may,  if  it  thinks  fit,  settle 
accordingly  a  list  of  persons  so  liable  to  contribute,  and  make  and  enforce 
calls  and  orders  on  the  contributories  settled  on  the  list  as  if  they  were  ordinary 
contributories  in  a  winding  up. 

Nothing  in  this  section  shall  affect  the  rights  of  the  contributories  among  themselves . 

Penalty  on  concealment  of  name  of  creditor. 

54.  If  any  director,  manager,  or  officer  of  the  company  wiLfuUy  conceals 
the  name  of  any  creditor  entitled  to  object  to  the  reduction,  or  wilfully  misrepresents 
the  nature  or  amount  of  the  debt  or  claim  of  any  creditor,  or  if  any  director  or 
manager  of  the  company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or  mis- 
representation as  aforesaid,  every  such  director,  manager,  or  officer  shall  be  guilty 
of  a  misdemeanor. 

Publication  of  reasons  for  reduction. 

55.  In  any  case  of  reduction  of  share  capital,  the  court  may  require  the  company 
to  publish  as  the  court  directs  the  reasons  for  reduction,  or  such  other  information 
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in  regard  thereto  as  the  court  may  think  expedient  with  a  view  to  give  proper 
information  to  the  public,  and,  if  the  court  thinks  fit,  the  causes  which  led  to  the 
reduction. 

Increase  and  reduction  of  share  capital  in  case  of  a  company  limited  by  guarantee  having  a  share 
capital. 

56.  A  company  Umited  by  guarantee  and  registered  on  or  after  the  first 
day  of  January  nineteen  hundred  and  one,  may,  if  it  has  a  share  capital,  and  is 
so  authorised  by  its  articles,  increase  or  reduce  its  share  capital  in  the  same  manner 
and  subject  to  the  same  conditions  in  and  subject  to  which  a  company  limited  by  shares 
may  increase  or  reduce  its  share  capital  under  the  provisions  of  this  Act. 

Registration  of  Unlimited  Company  as  Limited. 

Registration  of  unlimited  company  as  limited. 

57.  1.  Subject  to  the  provisions  of  this  section,  any  company  registered  as  imhmited 
may  register  under  this  Act  as  Umited,  or  any  company  already  registered 
as  a  limited  company,  may  re-register  under  this  Act,  but  the  registration 
of  an  unUmited  company  as  a  h'mited  company  shall  not  affect  any  debts, 
liabihties,  obUgations,  or  contracts  incurred  or  entered  into  by,  to,  with,, 
or  on  behalf  of  the  company  before  the  registration,  and  those  debts, 
UabUities,  obUgations  and  contracts  may  be  enforced  in  manner  provided 
by  Part  VII.  of  this  Act  in  the  case  of  a  company  registered  in  pursuance 
of  that  Part. 
2.  On  registration  in  pursuance  of  this  section  the  registrar  shall  close  the  former 
registration  of  the  company,  and  may  dispense  with  the  deUvery  to  him  of 
copies  of  any  documents  with  copies  of  which  he  was  furnished  on  the  occasion 
of  the  original  registration  of  the  company,  but,  save  as  aforesaid,  the  registration 
shaU  take  place  in  the  same  manner  and  shaU  have  effect  as  2  it  were 
the  first  registration  of  the  company  under  this  Act,  and  as  if  the  provisions, 
of  the  Acts  under  which  the  Company  was  previously  registered  and  regulated 
had  been  contained  in  different  Acts  of  ParUament  from  those  under  which 
the  company  is  registered  as  a  Umited  Company. 

Power  of  unlimited  company  to  provide  for  reserve  share  capital  on  registration. 

58.  An  unUmited  company  having  a  share  capital  may,  by  its  resolution  for- 
registration  as  a  Umited  company  in  pursuance  of  this  Act,  do  either  or  both  of  the 
following  things,  namely:  — 

a)  Increase  the  nominal  amount  of  its  share  capital  by  increasing  the  nominal 
amount  of  each  of  its  shares,  but  subject  to  the  condition  that  no  part  of 
the  increased  capital  shaU  be  capable  of  being  called  up  except  in  the  event 
and  for  the  purposes  of  the  company  being  wound  up ; 

b)  Provide  that  a  specified  portion  of  its  uncaUed  share  capital  shaU  not  be 
capable  of  being  caUed  up  except  in  the  event  and  for  the  purposes  of  the. 
company  being  wound  up. 

Reserve  Liability  of  Limited  Company. 

Reserve  liability  of  limited  company. 

59.  A  Umited  company  may  by  special  resolution  determine  that  any  portion 
of  its  share  capital  which  has  not  been  already  caUed  up  shaU  not  be  capable  of 
being  caUed  up,  except  in  the  event  and  for  the  purposes  of  the  company  being- 
wound  up,  and  thereupon  that  portion  of  its  share  capital  shaU  not  be  capable, 
of  being  caUed  up  except  in  the  event  and  for  the  purposes  aforesaid. 

Unlimited  Liability  of  Directors. 

Limited  company  may  have  directors  vrith  unlimited  liability. 

60.    1.  In  a  limited  company  the  UabiUty  of  the  directors  or  managers,  or  of  the- 
managing  director,  may,  if  so  provided  by  the  memorandum,  be  unUmited. 
2.  In  a  limited  company  in  which  the  UabiUty  of  a  director  or  manager  is  un- 
Umited, the  directors  or  managers  of  the  company,  (if  any)  and  the  member 
who  proposes  a  person  for  election  or  appointment  to  the  office  of  director- 
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or  manager,  shall  add  to  that  proposal  a  statement  that  the  UabiHty  of 
the  person  holding  that  office  wiU  be  mJimited,  and  the  promoters,  directors, 
managers,  and  secretary  (if  any)  of  the  company,  or  one  of  them,  shall, 
before  the  person  accepts  the  office  or  acts  therein,  give  him  notice  in  writing 
that  his  HabiUty  wiU  be  unHmited. 
3.  If  any  director,  manager,  or  proposer  makes  default  in  adding  such  a  statement, 
or  if  any  promoter,  director,  manager,  or  secretary  makes  default  in  giving 
such  a  notice,  he  shall  be  Uable  to  a  fine  not  exceeding  one  hundred  pounds, 
and  shall  also  be  hable  for  any  damage  which  the  person  so  elected  or 
appointed  may  sustain  from  the  default,  but  the  habiUty  of  the  person  elected 
or  appointed  shall  not  be  affected  by  the  default. 

Special  resolution  of  limited  company  making  liability  of  directors  unlimited. 

61i    1.  A  Umited  company,  if  so  authorised  by  its  articles,  may,  by  special  resolution, 

alter  its  memorandum  so  as  to  render  unlimited  the  Uabihty  of  its  directors, 

or  managers,  or  of  any  managing  director. 

2.  Upon  the  confirmation  of  any  such  special  resolution  the  provisions  thereof 
shall  be  as  vahd  as  if  they  had  been  originally  contained  in  the  memorandum ; 
and  a  copy  thereof  shaU  be  embodied  in  or  annexed  to  every  copy  of  the 
memorandum  issued  after  the  confirmation  of  the  resolution. 

3.  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section,  it  shall  be  hable  to  a  fine  not  exceeding  one  pound  for  each  copy 
in  respect  of  which  default  is  made;  and  every  director  or  manager  of  the 
company  who  knowingly  and  wilfuUy  authorises  or  permits  the  default  shall 
be  Uable  to  the  like  penalty. 

Part  III.    Management  and  Administration. 
Office  and  Name. 

Registered  olUce  of  company. 

62.  1.  Every  company  shall  have  a  registered  office  to  which  aU  communications 

and  notices  may  be  addressed. 

2.  Notice  of  the  situation  of  the  registered  office,  and  of  any  change  therein, 
shall  be  given  to  the  registrar  of  companies,  who  shall  record  the  same. 

3.  If  a  company  carries  on  business  without  complying  with  the  requirements 
of  this  section  it  shall  be  hable  to  a  fine  not  exceeding  five  pounds  for  every 
day  during  which  it  so  carries  on  business. 

Publication  of  name  by  a  limited  company. 

63.  1.  Every  Umited  company  ■ — 

a)  Shall  paint  or  affix,  and  keep  painted  or  affixed,  its  name  on  the  outside 
of  every  office  or  place  in  which  its  business  is  carried  on,  in  a  conspicuous 
position,  in  letters  easily  legible; 

b)  ShaU  have  its  name  engraven  in  legible  characters  on  its  seal ; 

c)  ShaU  have  its  name  mentioned  in  legible  characters  in  aU  notices,  ad- 
vertisements, and  other  official  pubhcations  of  the  company,  and  in  aU 
biUs  of  exchange,  promissory  notes,  endorsements,  cheques,  and  orders 
for  money  or  goods  purporting  to  be  signed  by  or  on  behalf  of  the  com- 
pany, and  in  all  bills  of  parcels,  invoices,  receipts,  and  letters  of  credit 
of  the  company. 

2.  If  a  Umited  company  does  not  paint  or  affix,  and  keep  painted  or  affixed, 
its  name  in  mariner  directed  by  this  Act,  it  shall  be  hable  to  a  fine  not 
exceeding  five  pounds  for  not  so  painting  or  affixing  its  name,  and  for  every 
day  during  which  its  name  is  not  so  kept  painted  or  affixed,  and  every  director 
and  manager  of  the  company  who  knowingly  and  wilfuUy  authorises  or 
permits  the  default  shaU  be  Uable  to  the  Uke  penalty. 

3.  If  any  director,  manager,  or  officer  of  a  Umited  company,  or  any  person  on 
its  behalf,  uses  or  authorises  the  use  of  any  seal  purporting  to  be  a  seal  of  the 
company  whereon  its  name  is  not  so  engraven  as  aforesaid,  or  issues  or 
authorises  the  issue  of  any  notice,  advertisement,  or  other  official  pubUcation 
of  the  company,  or  signs  or  authorises  to  be  signed  on  behalf  of  the  company 
any  bill  of  exchange,  promissory  note,  endorsement,  cheque,  order  for  money 
or  goods,  or  issues  or  authorises  to  be  issued  any  biU  of  parcels,  invoice, 
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receipt,  or  letter  of  credit  of  the  company,  wherein  its  name  is  not  mentioned 
in  manner  aforesaid,  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds, 
and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill  of 
exchange,  promissory  note,  cheque,  or  order  for  money  or  goods,  for  the 
amount  thereof,  unless  the  same  is  duly  paid  by  the  company. 

Meetings  and  Proceedings. 
Annual  general  meeting. 

64.  1.  A  general  meeting  of  every  company  shall  be  held  once  at  the  least  in  every 

calendar  year,  and  not  more  than  fifteen  months  after  the  holding  of  the  last 
preceding  general  meeting,  and,  if  not  so  held,  the  company  and  every 
director,  manager,  secretary,  and  other  officer  of  the  company,  who  is 
knowingly  a  party  to  the  default,  shall  be  Hable  to  a  fine  not  exceeding 
fifty  pounds. 
2.  When  default  has  been  made  in  holding  a  meeting  of  the  company  in 
accordance  with  the  provisions  of  this  section,  the  court  may,  on  the  appli- 
cation of  any  member  of  the  company,  call  or  direct  the  caUing  of  a  general 
meeting  of  the  company. 

First  statutory  meeting  ot  company. 

65.  1.  Every  company  Hmited  by  shares  and  registered  on  or  after  the  first  day 

of  January  nineteen  hundred  and  one  shall,  within  a  period  of  not  less 
than  one  month  nor  more  than  three  months  from  the  date  at  which  the 
company  is  entitled  to  commence  business,  hold  a  general  meeting  of  the 
members  of  the  company  which  shall  be  called  the  statutory  meeting. 

2.  The  directors  shall,  at  least  seven  days  before  the  day  on  which  the  meeting 
is  held,  forward  a  report  (in  this  Act  called  "the  statutory  report")  to  every 
member  of  the  company  and  to  every  other  person  entitled  under  this  Act 
to  receive  it. 

3.  The  statutory  report  shall  be  certified  by  not  less  than  two  directors  of  the 
company,  or,  where  there  are  less  than  two  directors,  by  the  sole  director  and 
manager,  and  shall  state  — 

a)  The  total  number  of  shares  allotted,  distinguishing  shares  allotted  as  fully 
or  partly  paid  up  otherwise  than  in  cash,  and  stating  in  the  case  of 
shares  partly  paid  up  the  extent  to  which  they  are  so  paid  up,  and  in 
either  case  the  consideration  for  which  they  have  been  allotted; 

b)  The  total  amount  of  cash  received  by  the  company  in  respect  of  aU  the 
shares  allotted,  distinguished  as  aforesaid; 

c)  An  abstract  of  the  receipts  of  the  company  on  accoimt  of  its  capital, 
whether  from  shares  or  debentures,  and  of  the  payments  made  thereout, 
up  to  a  date  within  seven  days  of  the  date  of  the  report,  exhibiting  under 
distinctive  headings  the  receipts  of  the  company  from  shares  and  debentures 
and  other  sources,  the  payments  made  thereout,  and  particulars  concerning 
the  balance  remaining  in  hand,  and-an  account  or  estimate  of  the  preliminary 
expenses  of  the  company; 

d)  The  names,  addresses,  and  descriptions  of  the  directors,  auditors  (if  any), 
managers  (if  any),  and  secretary  of  the  company;  and 

e)  The  particulars  of  any  contract,  the  modification  of  which  is  to  be  sub- 
mitted to  the  meeting  for  its  approval  together  with  the  particulars  of 
the  modification  or  proposed  modification. 

4.  The  statutory  report  shall,  so  far  as  it  relates  to  the  shares  allotted  by 
the  company,  and  to  the  cash  received  in  respect  of  such  shares,  and  to 
the  receipts  and  payments  of  the  company  on  capital  account,  be  certified 
as  correct  by  the  auditors,  if  any,  of  the  company. 

5.  The  directors  shall  cause  a  copy  of  the  statutory  report,  certified  as  by 
this  section  required,  to  be  filed  with  the  registrar  of  companies  forthwith 
after  the  sending  thereof  to  the  members  of  the  company. 

6.  The  directors  shall  cause  a  hst  showing  the  names,  descriptions,  and  addresses 
of  the  members  of  the  company,  and  the  number  of  shares  held  by  them 
respectively,  to  be  produced  at  the  commencement  of  the  meeting,  and  to 
remain  open  and  accessible  to  any  member  of  the  company  during  the  conti- 
nuance of  the  meeting. 
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7.  The  members  of  the  company  present  at  the  meeting  shall  be  at  liberty  to 
discuss  any  matter  relating  to  the  formation  of  the  company,  or  arising 
out  of  the  statutory  report,  whether  previous  notice  has  been  given  or 
not,  but  no  resolution  of  which  notice  has  not  been  given  in  accordance 
with  the  articles  may  be  passed. 

8.  The  meeting  may  adjourn  from  time  to  time,  and  at  any  adjourned  meeting 
any  resolution  of  which  notice  has  been  given  in  accordance  with  the  articles, 
either  before  or  subsequently  to  the  former  meeting,  may  be  passed,  and 
the  adjourned  meeting  shall  have  the  same  powers  as  an  original  meeting. 

9.  If  a  petition  is  presented  to  the  court  in  manner  provided  by  Part  IV.  of 
this  Act  for  winding  up  the  company  on  the  ground  of  default  in  fihng  the 
statutory  report  or  in  holding  the  statutory  meeting,  the  court  may,  instead 
of  directing  that  the  company  be  wound  up,  give  directions  for  the  statutory 
report  to  be  filed  or  a  meeting  to  be  held,  or  make  such  oth^  order  as  may 
be  just. 

10.  The  provisions  of  this  section  as  to  the  forwarding  and  filing  of  the  statutory 
report  shall  not  apply  in  the  case  of  a  private  company. 

Convening  of  extraordinary  general  meeting  on  requisition. 

66.  1.  Notwithstanding  anything  in  the  articles  of  a  company,  the  directors  of  a 
company  shall,  on  the  requisition  of  the  holders  of  not  less  than  one-tenth 
of  the  issued  share  capital  of  the  company  upon  which  aU  calls  or  other 
sums  then  due  have  been  paid,  forthwith  proceed  to  convene  an  extraordinary 
general  meeting  of  the  company. 

2.  The  requisition  must  state  the  objects  of  the  meeting,  and  must  be  signed 
by  requisitionists  and  deposited  at  the  registered  office  of  the  company,  and 
may  consist  of  several  documents  in  hke  form,  each  signed  by  one  or  more 
requisitionists. 

3.  If  the  directors  do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty- 
one  days  from  the  date  of  the  requisition  being  so  deposited,  the  requi- 
sitionists, or  a  majority  of  them  in  value,  may  themselves  convene  the 
meeting,  but  any  meeting  so  convened  shall  not  be  held  after  three  months 
from  the  date  of  the  deposit. 

4.  If  at  any  such  meeting  a  resolution  requiring  confirmation  at  another  meeting 
is  passed,  the  directors  shall  forthwith  convene  a  further  extraordinary 
general  meeting  for  the  purpose  of  considering  the  resolution  and,  if  thought 
fit,  of  confirming  it  as  a  special  resolution;  and,  if  the  directors  do  not 
convene  the  meeting  within  seven  days  from  the  date  of  the  passing  of  the 
first  resolution,  the  requisitionists,  or  a  majority  of  them  in  value,  may 
themselves  convene  the  meeting. 

5.  Any  meeting  convened  imder  this  section  by  the  requisitionists  shall  be 
convened  in  the  same  manner,  as  nearly  as  possible,  as  that  in  which  meetings 
are  to  be  convened  by  directors. 

Provisions  as  to  meetings  and  votes. 

67.  In  default  of,  and  subject  to,  any  regulations  in  the  articles: 

i)  A  meeting  of  a  company  may  be  called  by  seven  days'  notice  in  writing, 
served  on  every  member  in  manner  in  which  notices  are  required  to  be 
served  by  Table  A  in  the  First  Schedule  to  this  Act; 
ii)  rive  members  may  call  a  meeting; 
in)  Any  person  elected  by  the  members  present  at  a  meeting  may  be  chairman 

thereof ; 
iv)  Every  member  shall  have  one  vote. 

Kepresentatlon  of  companies  at  meetings  ot  other  companies  of  which  they  are  members. 

68.  A  company  which  is  a  member  of  another  company  may,  by  resolution  of 
the  directors,  authorise  any  of  its  officials  or  any  other  person  to  act  as  its  representative 
at  any  meeting  of  that  other  company,  and  the  person  so  authorised  shall  be  entitled 
to  exercise  the  same  powers  on  behalf  of  the  company  which  he  represents  as  if 
he  were  an  individual  shareholder  of  that  other  company. 

Definitions  of  extraordinary  and  special  resolution. 

^9.  1.  A  resolution  shall  be  an  extraordinary  resolution  when  it  has  been  passed 
by  a  majority  of  not  less  than  three  fourths  of  such  members  entitled  to 
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vote  as  are  present  in  person  or  by  proxy  (where  proxies  are  allowed)  at  a 
general  meeting  of  which  notice  specifymg  the  intention  to  propose  the 
resolution  has  been  duly  given. 

2.  A  resolution  shall  be  a  special  resolution  when  it  has  been  — 

a)  Passed  in  manner  required  for  the  passing  of  an  extraordinary  resolu- 
tion; and 

b)  Confirmed  by  a  majority  of  such  members  entitled  to  vote  as  are  present 
in  person  or  by  proxy  (where  proxies  are  allowed)  at  a  subsequent  general 
meeting,  of  which  notice  has  been  duly  given,  and  held  after  an  interval 
of  not  less  than  fourteen  days,  nor  more  than  one  month,  from  the  date 
of  the  first  meeting. 

3.  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to  be 
passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed,  a 
declaration  of  the  chairman  that  the  resolution  is  carried  shall,  unless  a, 
poll  is  demanded,  be  conclusive  evidence  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the 
resolution. 

4.  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to  be 
passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed  a  poll 
may  be  demanded,  if  demanded  by  three  persons  for  the  time  being  entitled 
according  to  the  articles  to  vote,  unless  the  articles  of  the  company  require 
a  demand  by  such  number  of  such  persons,  not  in  any  case  exceeding 
five,  as  may  be  specified  in  the  articles. 

5.  When  a  poll  is  demanded  in  accordance  with  this  section,  in  computing 
the  majority  on  the  poll  reference  shall  be  had  to  the  number  of  votes  to 
which  each  member  is  entitled  by  the  articles  of  the  company. 

6.  For  the  purposes  of  this  section  notice  of  a  meeting  shall  be  deemed  to  be 
duly  given  and  the  meeting  to  be  duly  held  when  the  notice  is  given  and 
the  meeting  held  in  manner  provided  by  the  articles. 

Registration  and  copies  of  special  resolutions. 

70.  1.  A  copy  of  every  special  and  extraordinary  resolution  shall  within  fifteen 

days  from  the  confirmation  of  the  special  resolution,  or  from  the  passing  of 
the  extraordinary  resolution,  as  the  case  may  be,  be  printed  and  forwarded, 
to  the  registrar  of  companies,  who  shall  record  the  same. 

2.  Where  articles  have  been  registered,  a  copy  of  every  special  resolution  for 
the  time  being  in  force  shaU  be  embodied  in  or  annexed  to  every  copy  of 
the  articles  issued  after  the  confirmation  of  the  resolution. 

3.  Where  articles  have  not  been  registered,  a  copy  of  every  special  resolution 
shall  be  forwarded  in  print  to  any  member  at  his  request,  on  pajrment  of 
one  shiUing  or  such  less  sum  as  the  company  may  direct. 

4.  If  a  company  makes  default  in  printing  or  forwarding  a  copy  of  a  special  or 
extraordinary  resolution  to  the  registrar  it  shall  be  hable  to  a  fine  not  ex- 
ceeding two  pounds  for  every  day  during  which  the  default  continues. 

5.  If  a  company  makes  default  in  embodying  in  or  annexing  to  a  copy  of 
its  articles  or  in  forwarding  in  print  to  a  inember  when  required  by  this 
section  a  copy  of  a  special  resolution,  it  shall  be  hable  to  a  fine  not  exceed- 
ing one  pound  for  each  copy  in  respect  of  which  default  is  made. 

6.  Every  director  and  manager  of  a  company  who  knowingly  and  wilfully 
authorises  or  permits  any  default  by  the  company  in  compljring  with  the 
requirements  of  this  section  shall  be  hable  to  the  like  penalty  as  is  imposed 
by  this  section  on  the  company  for  that  default. 

Minutes  of  proceedings  of  meetings  and  directors. 

71.  1.  Every  company  shall  cause  minutes  of  all  proceedings  of  general  meetings 

and  (where  there  are  directors  or  managers)  of  its  directors  or  managers  to. 
be  entered  in  books  kept  for  that  purpose. 

2.  Any  such  minute  if  purporting  to  be  signed  by  the  chairman  of  the  meeting 
at  which  the  proceedings  were  had,  or  by  the  chairman  of  the  next  succe,ed 
ing  meeting,  shall  be  evidence  of  the  proceedings. 

3.  Until  the  contrary  is  proved,  every  general  meeting  of  the  company  or  meeting 
of  directors  or  manager  in  respect  of  the  proceedings  whereof  minutes  have= 


COMPANIES  (CONSOLIDATION)  ACT,  1908.  1045 

been  so  made  shall  be  deemed  to  have  been  duly  held  and  convened,  and 
aU  proceedings  had  thereat  to  have  been  duly  had,  and  all  appointments 
of  directors,  managers  or  hquidators,  shetU  be  deemed  to  be  valid. 

Appointment,  Qualification,   &c.  of  Directors. 
Restrictions  on  appointment  or  advertisement  of  director. 

72.  1.  A  person  shall  not  be  capable  of  being  appointed  director  of  a  company 

by  the  articles,  and  shall  not  be  named  as  a  director  or  proposed  director 
of  a  company  in  any  prospectus  issued  by  or  on  behalf  of  a  company, 
or  in  any  statement  in  Ueu  of  prospectus  filed  by  or  on  behalf  of  a  com- 
pany, unless,  before  the  registration  of  the  article^  or  the  publication  of 
the  prospectus,  or  the  fihng  of  the  statement  in  Ueu  of  prospectus,  as  the 
case  may  be,  he  has  by  himself  or  by  his  agent  authorised  in  writing  — 
i)  Signed  and  filed  with  the  registrar  of  companies  a  consent  in  writing 

to  act  as  such  director;  and 
ii)  Either  signed  the  memorandum  for  a  number  of  shares  not  less  than 

his  quahfication  (if  any),  or  signed  and  filed  with  the  registrar  a  contract 

in  writing  to  take  from  the  company  and  pay  for  his  qualification  shares 

(if  any). 

2.  On  the  appUcation  for  registration  of  the  memorandum  and  articles  of  a 
company  the  applicant  shall  dehver  to  the  registrar  a  list  of  the  persons  who 
have  consented  to  be  directors  of  the  company,  and  if  this  list  contains  the 
name  of  any  person  who  has  not  so  consented,  the  appUcant  shall  be  hable 
to  a  fine  not  exceeding  fifty  pounds. 

3.  This  section  shall  not  apply  to  a  private  company  nor  to  a  prospectus  issued 
by  or  on  behalf  of  a  company  after  the  expiration  of  one  year  from  the  date 
at  which  the  company  is  entitled  to  commence  business. 

Qnalitieation  of  director. 

73.  1.  Without  prejudice  to  the  restrictions  imposed  by  the  last  foregoing  section, 

it  shall  be  the  duty  of  every  director  who  is  by  the  regulations  of  the 
company  required  to  hold  a  specified  share  quahfication,  and  who  is  not 
already  qualified,  to  obtain  his  quahfication  within  two  months  after  his 
appointment,  or  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the 
company. 

2.  The  office  of  director  of  a  company  shall  be  vacated,  if  the  director  does 
not  within  two  months  from  the  date  of  his  appointment,  or  within  such 
shorter  time  as  may  be  fixed  by  the  regulations  of  the  company,  obtain 
his  quahfication,  or  if  after  the  expiration  of  such  period  or  shorter  time 
he  ceases  at  any  time  to  hold  his  qualification ;  and  a  person  vacating  office 
under  this  section  shall  be  incapable  of  being  re-appointed  director  of  the 
company  until  he  has  obtained  his  quahfication. 

3.  If  after  the  expiration  of  the  said  period  or  shorter  time  any  unquahfied 
person  acts  as  a  director  of  the  company,  he  shall  be  hable  to  a  fine  not 
exceeding  five  pounds  for  every  day  between  the  expiration  of  the  said  period 
or  shorter  time  and  the  last  day  on  which  it  is  proved  that  he  acted  as 
a  director. 

Validity  of  acts  of  directors. 

74.  The  acts  of  a  director  or  manager  shall  be  vahd  notwithstanding  any  defect 
that  may  afterwards  be  discovered  in  his  appointment  or  quahfication. 

List  of  directors  to  be  sent  to  registrar. 

75.  1.  Every  company  shall  keep  at  its  registered  office  a  register  containing 
the  names  and  addresses  and  the  occupations  of  its  directors  or  managers, 
and  send  to  the  registrar  of  companies  a  copy  thereof,  and  from  time  to 
time  notify  to  the  registrar  any  change  among  its  directors  or  managers. 
2.  If  default  is  made  in  comphance  with  this  section,  the  company  shall  be 
hable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues;  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  the  default  shall  be  hable  to 
the  hke  penalty. 
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Contracts,  &c. 

Form  ot  contracts. 

76,  1.  Contracts  on  behalf  of  a  company  may  be  made  as  follows;  (that  is  to 
say): 

i)  Any  contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  if  made  according  to  EngUsh  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the 
common  seal  of  the  company,  and  may  in  the  same  manner  be  varied  or 
discharged; 
ii)  Any  contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  signed  by  the  parties  to  be  charged  therewith, 
vas^  be  made  on  behalf  of  the  company  in  writing  signed  by  any  person 
acting  under  its  authority,  express  or  implied,  and  may  in  the  same 
manner  be  varied  or  discharged; 
iii)  Any  contract  which  if  made  between  private  persons  would  by  law  be 
valid  although  made  by  parol  only,  and  not  reduced  into  writing,  may 
be  made  by  parol  on  behalf  of  the  company  by  any  person  acting  under 
its  authority,  express  or  impHed,  and  may  in  the  same  manner  be  varied 
or  discharged. 

2.  AH  contracts  made  according  to  this  section  shall  be  effectual  in  law,  and 
shaU  bind  the  company  and  its  successors  and  all  other  parties  thereto,  their 
heirs,  executors,  or  administrators  as  the  case  may  be. 

3.  Any  deed  to  which  a  company  is  a  party  shall  be  held  to  be  validly  executed 
in  Scotland  on  behalf  of  the  company  if  it  is  executed  in  terms  of  the  provisi- 
ons of  this  Act  or  is  sealed  with  the  common  seal  of  the  company  and  sub- 
scribed on  behalf  of  the  company  by  two  of  the  directors  and  the  secretary  of 
the  company,  and  such  subscription  on  behalf  of  the  company  shall  be 
equally  binding  whether  attested  by  witnesses  or  not. 

Bills  of  exchange  and  promissory  notes. 

77.  A  bill  of  exchange  or  promissory  note  shall  be  deemed  to  have  been  made, 
accepted,  or  endorsed  on  behalf  of  a  company  if  made,  accepted,  or  endorsed  in  the 
name  of,  or  by  or  on  behalf  or  on  account  of  the  company  by  any  person  acting 
under  its  authority. 

Execution  of  deeds  abroad. 

78.  A  company  may,  by  writing  under  its  common  seal,  empower  any  person, 
either  generally  or  in  respect  of  any  specified  matters,  as  its  attorney,  to  execute 
deeds  on  its  behalf  in  any  place  not  situate  in  the  United  Kingdom;  and  every 
deed  signed  by  such  attorney,  on  behalf  of  the  company,  and  under  his  seal,  shaU 
bind  the  company,  and  have  the  same  effect  as  if  it  were  under  its  common  seal. 

Power  for  company  to  have  official  seal  for  use  abroad. 

79.  1.  A  company  whose  objects  require  or  comprise  the  transaction  of  business 
in  foreign  countries  may,  if  authorised  by  its  articles,  have  for  use  in  any 
territory,  district,  or  place  not  situate  in  the  United  Kingdom,  an  official 
seal,  which  shall  be  a  facsimile  of  the  common  seal  of  the  company,  with 
the  addition  on  its  face  of  the  name  of  every  territory,  district,  or  place 
where  it  is  to  be  used. 

2.  A  company  having  such  an  official  seal  may,  by  writing  under  its  common 
seal,  authorise  any  person  appointed  for  the  purpose  in  any  territory,  district, 
or  place  not  situate  in  the  United  Kingdom,  to  affix  the  same  to  any  deed 
or  other  document  to  which  the  company  is  party  in  that  territory,  district, 
or  place. 

3.  The  authority  of  any  such  agent  shall,  as  between  the  company  and  any 
person  deaUng  with  the  agent,  continue  during  the  period,  if  any,  men- 
tioned in  the  instrument  conferring  the  authority,  or  if  no  period  is  there 
mentioned,  then  until  notice  of  the  revocation  or  determination  of  the  agent's 
authority  has  been  given  to  the  person  deaUng  with  him. 

4.  The  person  affixing  any  such  official  seal  shall,  by  writing  under  his  hand, 
on  the  deed  or  other  document  to  which  the  seal  is  affixed,  certify  the  date 
and  place  of  affixing  the  same. 
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5.  A  deed  or  other  document  to  which  an  official  seal  is  duly  affixed  shall 
bind  the  company  as  if  it  had  been  sealed  with  the  common  seal  of  the 
company. 

Prospectus. 
FlUng  of  prospectus. 

80.  1.  Every  prospectus  issued  by  or  on  behalf  of  a  company  or  in  relation  to  any 

intended  company  shall  be  dated,  and  that  date  shall,  unless  the  contrary 
be  proved,  be  taken  as  the  date  of  pubhcation  of  the  prospectus. 

2.  A  copy  of  every  such  prospectus,  signed  by  every  person  who  is  named 
therein  as  a  director  or  proposed  director  of  the  company,  or  by  his  agent 
authorised  in  writing,  shall  be  filed  for  registration  with  the  registrar  of 
companies  on  or  before  the  date  of  its  pubhcation,  and  no  such  prospectus 
shall  be  issued  until  a  copy  thereof  has  been  so  filed  for  registration. 

3.  The  registrar  shall  not  register  any  prospectus  unless  it  is  dated,  and  the 
copy  thereof  signed,  in  manner  required  by  this  section. 

4.  Every  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been  filed 
for  registration  as  required  by  this  section. 

5.  If  a  prospectus  is  issued  without  a  copy  thereof  being  so  filed,  the  company, 
and  every  person  who  is  knowingly  a  party  to  the  issue  of  the  prospectus, 
shah,  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  from  the 
date  of  the  issue  of  the  prospectus  until  a  copy  thereof  is  so  filed. 

Specific  requirements  as  to  particulars  of  prospectus. 

81.  1.  Every  prospectus  issued  by  or  on  behalf  of  a  company,  or  by  or  on  behalf 

of  any  person  who  is  or  has  been  engaged  or  interested  in  the  formation  of 
a  company,  must  state  — 

a)  The  contents  of  the  memorandum,  with  the  names,  descriptions,  and 
addresses  of  the  signatories,  and  the  number  of  shares  subscribed  for 
by  them  respectively;  and  the  number  of  founders  or  management  or 
deferred  shares,  if  any,  and  the  nature  and  extent  of  the  interest  of 
the  holders  in  the  property  and  profits  of  the  company;  and 

b)  The  number  of  shares,  if  any,  fixed  by  the  articles  as  the  qualification 
of  a  director,  and  any  provision  in  the  articles  as  to  the  remuneration 
of  the  directors;  and 

c)  The  names,  descriptions,  and  addresses  of  the  directors  or  proposed 
directors;  and 

d)  The  minimum  subscription  on  which  the  directors  may  proceed  to  allotment, 
and  the  amount  payable  on  apphcation  and  allotment  on  each  share; 
and  in  the  case  of  a  second  or  subsequent  offer  of  shares,  the  amount 
offered  for  subscription  on  each  previous  allotment  made  within  the  two 
preceding  years,  and  the  amount  actually  allotted,  and  the  amount,  if 
any,  paid  on  the  shares  so  allotted;  and 

e)  The  number  and  amount  of  shares  and  debentures  which  within  the  two 
preceding  years  have  been  issued,  or  agreed  to  be  issued,  as  fuUy  or 
partly  paid  up  otherwise  than  in  cash,  and  in  the  latter  case  the  extent 
to  which  they  are  so  paid  up,  and  in  either  case  the  consideration  for 
which  those  shares  or  debentures  have  been  issued  or  are  proposed  or 
intended  to  be  issued;  and 

f)  The  names  and  addresses  of  the  vendors  of  any  property  purchased 
or  acquired  by  the  company,  or  proposed  so  to  be  purchased  or  acquired, 
which  is  to  be  paid  for  whoUy  or  partly  out  of  the  proceeds  of  the  issue 
offered  for  subscription  by  the  prospectus,  or  the  purchase  or  acquisition 
of  which  has  not  been  completed  at  the  date  of  issue  of  the  prospectus, 
and  the  amount  payable  in  cash,  shares,  or  debentures,  to  the  vendor, 
and  where  there  is  more  than  one  separate  vendor,  or  the  company  is 
a  sub-purchaser,  the  amount  so  payable  to  each  vendor:  Provided  that 
where  the  vendors  or  any  of  them  are  a  firm  the  members  of  the  firm 
shall  not  be  treated  as  separate  vendors;  and 

g)  The  amount  (if  any)  paid  or  payable  as  purchase  money  in  cash,  shares, 
or  debentures,  for  any  such  property  as  aforesaid,  specifying  the  amount 
(if  any)  payaljle  for  goodwill;  and 
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h)  The  amount  (if  any)  paid  within  the  two  preceding  years,  or  payable, 
as  commission  for  subscribing  or  agreeing  to  subscribe,  or  procuring  or 
agreeing  to  procure  subscriptions,  for  any  shares  in,  or  debentures  of,  the 
company,  or  the  rate  of  any  such  commission :  Provided  that  it  shall  not 
be  necessary  to  state  the  commission  payable  to  sub-underwriters;  and 

i)  The  amount  or  estimated  amount  of  preUminary  expenses;  and 

j)  The  amount  paid  within  the  two  preceding  years  or  intended  to  be  paid 
to  any  promoter,  and  the  consideration  for  any  such  payment;  and 

k)  The  dates  of  and  parties  to  every  material  contract,  and  a  reasonable 
time  and  place  at  which  any  material  contract  or  a  copy  thereof  may 
•be  inspected:  Provided  that  this  requirement  shall  not  apply  to  a  contract 
entered  into  in  the  ordinary  course  of  the  business  carried  on  or  intended 
to  be  carried  on  by  the  company,  or  to  any  contract  entered  into  more 
than  two  years  before  the  date  of  issue  of  the  prospectus ;  and 

1)  The  names  and  addresses  of  the  auditors  (if  any)  of  the  company;  and 

m)  Full  particulars  of  the  nattire  and  extent  of  the  interest  (if  any)  of  every 
director  in  the  promotion  of,  or  in  the  property  proposed  to  be  acquired 
by,  the  company,  or,  where  the  interest  of  such  a  director  consists  in  being 
a  partner  in  a  firm,  the  nature  and  extent  of  the  interest  of  the  firm, 
with  a  statement  of  aU  sums  paid  or  agreed  to  be  paid  to  him  or  to  the 
firm  in  cash  or  shares  or  otherwise  by  any  person  either  to  induce  him 
to  become,  or  to  qualify  him  as,  a  director,  or,  otherwise  for  services 
rendered  by  him  or  by  the  firm  in  connexion  with  the  promotion  or 
formation  of  the  company;  and 

n)  Where  the  company  is  a  company  having  shares  of  more  than  one 
class,  the  right  of  voting  at  meetings  of  the  company  conferred  by  the 
several  classes  of  shares  respectively. 

2.  For  the  purposes  of  this  section  every  person  shaU  be  deemed  to  be  a 
vendor  who  has  entered  into  any  contract,  absolute  or  conditional,  for  the 
sale  or  purchase,  or  for  any  option  of  purchase,  of  any  property  to  be  acquired 
by  the  company,  in  any  case  where  — 

a)  The  purchase  money  is  not  f uUy  paid  at  date  of  issue  of  the  prospectus ;  or 

b)  The  purchase  money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of 
the  proceeds  of  the  issue  offered  for  subscription  by  the  prospectus;  or 

c)  The  contract  depends  for  its  vaUdity  or  fulfilment  on  the  result  of  that  issue. 

3.  Where  any  of  the  property  to  be  acquired  by  the  company  is  to  be  taken 
on  lease,  this  section  shall  apply  as  if  the  expresion  "vendor"  included  the 
lessor,  and  the  expression  "purchase  money"  included  the  consideration  for 
the  lease,  and  the  expression  "sub-purchaser"  included  a  sub-lessee. 

4.  Any  condition  requiring  or  binding  any  applicant  for  shares  or  debentures  to 
waive  comphance  with  any  requirement  of  this  section,  or  purporting  to 
affect  him  with  notice  of  any  contract,  document,  or  matter  not  speci- 
fically referred  to  in  the  prospectus,  shall  be  void. 

5.  Where  any  such  prospectus  as  is  mentioned  in  this  section  is, published  as 
a  newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertisement 
to  specify  the  contents  of  the  memorandum  or  the  signatories  thereto,  and 
the  number  of  shares  subscribed  for  by  them. 

6.  In  the  event  of  non-compliance  with  any  of  the  requirements  of  this  section, 
a  director  or  other  person  responsible  for  the  prospectus  shall  not  incur  any 
habihty  by  reason  of  the  non-compUance,  if  he  proves  that  — 

a)  As  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof;  or 

b)  The  non-compUance  arose  from  an  honest  mistake  of  fact  on  his  part : 
Provided  that  in  the  event  of  non-comphance  with  the  requirements  con- 
tained in  paragraph  (m)  of  subsection  (1)  of  this  section  no  director  or 
other  person  shall  incur  any  liability  in  respect  of  the  non-compUance 
unless  it  be  proved  that  he  had  knowledge  of  the  matters  not  disclosed. 

7.  This  section  shall  not  apply  to  a  circular  or  notice  inviting  existing  members 
or  debenture  holders  of  a  company  to  subscribe  either  for  shares  or  for 
debentures  of  the  company,  whether  with  or  without  the  right  to  renounce 
in  favour  of  other  persons,  but  subject  as  aforesaid  this  section  shall  apply 
to  any  prospectus,  whether  issued  on  or  with  reference  to  the  formation  of 
a  company  or  subsequently. 
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8.  The  requirements  of  this  section  as  to  the  memorandum  and  the  quaUfi- 
cation,  remuneration,  and  interest  of  directors,  the  names,  description,  and 
addresses  of  directors  or  proposed  directors,  and  the  amount  or  estimated 
amount  of  preliminary  expenses,  shall  not  apply  in  the  case  of  a  pro- 
spectus issued  more  than  one  year  after  the  date  at  which  the  company 
is  entitled  to  commence  business. 

9.  Nothing  in  this  section  shall  limit  or  diminish  any  MabiKty  which  any  person 
may  incur  under  the  general  law  or  this  Act  apart  from  this  section. 

Obligations  of  companies  where  no  prospectus  is  issued. 

82.  1.  A  company  which  does  not  issue  a  prospectus  on  or  with  reference  to  its 
formation,  shall  not  allot  any  of  its  shares  or  debentures  unless  before  the 
first  allotment  of  either  shares  or  debentures  there  has  been  fUed  with  the 
registrar  of  companies  a  statement  in  lieu  of  prospectus  signed  by  every 
person  who  is  named  therein  as  a  director  or  a  proposed  director  of  the  com- 
pany or  by  his  agent  authorised  in  writing,  in  the  form  and  containing  the 
particulars  set  out  in  the  Second  Schedule  to  this  Act. 
2.  This  section  shall  not  apply  to  a  private  company  or  to  a  company  which 
has  allotted  any  shares  or  debentures  before  the  first  day  of  July  nineteen 
hundred  and  eight. 

Restriction  on  alteration  of  terms  mentioned  in  prospectus  or  statement  in  lieu  of  prospectus. 

83.  A  company  shall  not  previously  to  the  statutory  meeting  vary  the  terms 
of  a  contract  referred  to  in  the  prospectus  or  statement  in  lieu  of  prospectus,  ex- 
cept subject  to  the  approval  of  the  statutory  meeting. 

Lialiiiity  tor  statements  in  prospectus. 

84.  1.  Where  a  prospectus  invites  persons  to  subscribe  for  shares  in  or  debentures 
of  a  company,  every  person  who  is  a  director  of  the  company  at  the  time 
of  the  issue  of  the  prospectus,  and  every  person  who  has  authorised  the 
naming  of  him  and  is  named  in  the  prospectus  as  a  director  or  as  having 
agreed  to  become  a  director  either  immeefiately  or  after  an  interval  of  time, 
and  every  promoter  of  the  company,  and  every  person  who  has  authorised 
the  issue  of  the  prospectus,  shall  be  Hable  to  pay  compensation  to  all  persons 
who  subscribe  for  any  shares  or  debentures  on  the  faith  of  the  prospectus 
for  the  loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue 
statement  therein,  or  in  any  report  or  memorandum  appearing  on  the  face 
thereof,  or  by  reference  incorporated  therein  or  issued  therewith,  unless  it 
is  proved  — 

a)  With  respect  to  every  untrue  statement  not  purporting  to  be  made  on 
the  authority  of  an  expert,  or  of  a  pubhc  official  document  or  statement, 
that  he  had  reasonable  ground  to  believe,  and  did  up  to  the  time  of 
the  allotment  of  the  shares  or  debentures,  as  the  case  may  be,  beheve, 
that  the  statement  was  true;  and 

b)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement  by 
or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or 
valuation  of  an  expert,  that  it  fairly  represented  the  statement,  or  was  a 
correct  and  fair  copy  of  or  extract  from  the  reports  or  valuation.  Provided 
that  the  director,  person  named  as  director,  promoter,  or  person  who 
authorised  the  issue  of  the  prospectus,  shall  be  hable  to  pay  compensation 
as  aforesaid  if  it  is  proved  that  he  had  no  reasonable  ground  to  beheve 
that  the  person  making  the  statement,  report,  or  valuation  was  competent 
to  make  it;  and 

c)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement 
made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  pubhc  official  document,  that  it  was  a  correct  and 
fair  representation  of  the  statement  or  copy  of  or  extract  from  the  document : 

or  unless  it  is  proved  — 

i)  That  having  consented  to  become  a  director  of  the  company  he 
withdrew  his  consent  before  the  issue  of  the  prospectus,  and  that  it 
was  issued  without  his  authority  or  consent;  or 
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ii)  That  the  prospectus  was  issued  without  his  knowledge  or  consent, 
and  that  on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable 
public  notice  that  it  was  issued  without  his  knowledge  or  consent;  or 

iii)  That  after  the  issue  of  prospectus  and  before  allotment  thereunder,  he, 
on  becoming  aware  of  any  untrue  statement  therein,  withdrew  his  con- 
sent thereto,  and  gave  reasonable  public  notice  of  the  withdrawal,  and 
of  the  reason  therefor. 

2.  Where  a  company  existing  on  the  eighteenth  day  of  August  one  thousand 
eight  hundred  and  ninety,  has  issued  shares  or  debentures,  and  for  the  purpose 
of  obtaining  further  capital  by  subscriptions  for  shares  or  debentures  issues 
a  prospectus,  a  director  shall  not  be  hable  in  respect  of  any  statement 
therein,  unless  he  has  authorised  the  issue  of  the  prospectus,  or  has  adopted 
or  ratified  it. 

3.  Where  the  prospectus  contains  the  name  of  a  person  as  a  director  of  the 
company,  or  as  having  agreed  to  become  a  du-ector  thereof,  and  he  has 
not  consented  to  become  a  director,  or  has  withdrawn  his  consent  before 
the  issue  of  the  prospectus,  and  has  not  authorised  or  consented  to  the  issue 
thereof,  the  directors  of  the  company,  except  any  without  whose  know- 
ledge or  consent  the  prospectus  was  issued,  and  any  other  person  who  au- 
thorised the  issue  thereof,  shall  be  liable  to  indemnify  the  person  named 
as  aforesaid  against  aU  damages,  costs,  and  expenses  to  which  he  may  be 
made  hable  by  reason  of  his  name  having  been  inserted  in  the  prospectus,  or 
in  defending  himself  against  any  action  or  legal  proceedings  brought  against 
him  in  respect  thereof. 

4.  Every  person  who  by  reason  of  his  being  a  director,  or  named  as,  a  director 
or  as  having  agreed  to  become  a  director,  or  of  his  having  authorised  the 
issue  of  the  prospectus,  becomes  hable  to  make  any  payment  under  this 
section  may  recover  contribution,  as  in  cases  of  contract,  from  any  other 
person  who,  if  sued  separately,  would  have  been  Hable  to  make  the  same 
payment,  unless  the  person  who  has  become  so  hable  was,  and  that  other 
person  was  not,  guilty  of  fraudulent  misrepresentation. 

5.  For  the  purposes  of  this  section:  —  The  expression  "promoter"  means  a 
promoter  who  was  a  party  to  the  preparation  of  the  prospectus,  or  of  the 
portion  thereof  containing  the  untrue  statement,  but  does  not  include  any 
person  by  reason  of  his  acting  in  a  professional  capacity  for  persons  engaged 
in  procuring  the  formation  of  the  company:  —  The  expression  "expert"  in- 
cludes engineer,  valuer,  accountant,  and  any  other  person  whose  profession 
gives  authority  to  a  statement  made  by  him. 

Allotment. 
Restriction  as  to  allotment. 
85.    1.  No  allotment  shall  be  made  of  any  share  capital  of  a  company  offered  to 

the  pubhc  for  subscription,  unless  the  following  conditions  have  been  com- 

phed  with,  namely: 

a)  The  amount  (if  any)  fixed  by  the  memorandum  or  articles  and  named  in 
the  prospectus  as  the  minimum  subscription  upon  which  the  directors 
may  proceed  to  allotment;  or 

b)  If  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 
capital  so  offered  for  subscription,  —  has  been  subscribed,  and  the  sum 
payable  on  apphcation  for  the  amount  so  fixed  and  named,  or  for  the 
whole  amount  offered  for  subscription,  has  been  paid  to  and  received  by 
the  company. 

2.  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exclusively  of  any  amount  payable  otherwise  than  in  cash,  and  is 
in  this  Act  referred  to  as  the  minimum  subscription. 

3.  The  amount  payable  on  application  on  each  share  shall  not  be  less  than  five 
per  cent,  of  the  nominal  amount  of  the  share. 

4.  If  the  conditions  aforesaid  have  not  been  comphed  with  on  the  expiration 
of  forty  days  after  the  first  issue  of  the  prospectus,  all  money  received  from 
apphcants  for  shares  shall  be  forthwith  repaid  to  them  without  interest,  and, 
if  any  such  money  is  not  so  repaid  within  forty-eight  days  after  the  issue  of 
the  prospectus,  the  directors  of  the  company  shall  be  jointly  and  severally 
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liable  to  repay  that  money  with  interest  at  the  rate  of  five  per  centum  per 
annum  from  the  expiration  of  the  forty-eighth  day:  —  Provided  that  a 
director  shall  not  be  liable  if  he  proves  that  the  loss  of  the  money  was  not 
due  to  any  misconduct  or  negligence  on  his  part. 

5.  Any  condition  requiring  or  binding  any  apphcant  for  shares  to  waive  com- 
pHance  with  any  requirement  of  this  section  shall  be  void. 

6.  This  section,  except  subsection  (3)  thereof,  shall  not  apply  to  any  allotment 
of  shares  subsequent  to  the  first  allotment  of  shares  offered  to  the  pubUc 
for  subscription. 

7.  In  the  case  of  the  first  allotment  of  share  capital  payable  in  cash  of  a  company 
which  does  not  issue  any  invitation  to  the  public  to  subscribe  for  its  shares,  no 
allotment  shall  be  made  unless  the  minimum  subscription  (that  is  to  say: 

a)  The  amount  (if  any)  fixed  by  the  memorandum  or  articles  and  named  in 
the  statement  in  lieu  of  prospectus  as  the  minimum  subscription  upon 
which  the  directors  may  proceed  to  allotment;  or 

b)  If  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 
capital  other  than  that  issued  or  agreed  to  be  issued  as  fully  or  partly 
paid  up  otherwise  than  in  cash, 

has  been  subscribed  and  an  amount  not  less  than  five  per  cent,   of  the 
nominal  amount  of  each  share  payable  in  cash  has  been  paid  to  and  re- 
ceived by  the  company. 
This  subsection  shall  not  apply  to  a  private  company  or  to  a  company  which 
has  allotted  any  shares  or  debentures  before  the  first  day  of  July  nineteen  hundred 
and  eight. 

Effect  of  irregular  allotment. 

86.  1.  An  allotment  made  by  a  company  to  an  apphcant  in  contravention  of  the 

provisions  of  the  last  foregoing  section  shaU  be  voidable^  at  the  instance  of 
the  apphcant  within  one  month  after  the  holding  of  the  statutory  meeting 
of  the  company  and  not  later,  and  shall  be  so  voidable  notwithstanding 
that  the  company  is  in  course  of  being  woimd  up. 
2.  If  any  director  of  a  company  knowingly  contravenes  or  permits  or  authorises 
the  contravention  of  any  of  the  provisions  of  the  last  foregoing  section  with 
respect  to  allotment  he  shall  be  hable  to  compensate  the  company  and  the 
aUottee  respectively  for  any  loss,  damages,  or  costs  which  the  company 
or  the  allottee  may  have  sustained  or  incurred  thereby :  Provided  that  pro- 
ceedings to  recover  any  such  loss,  damages,  or  costs  shall  not  be  commenced 
after  the  expiration  of  two  years  from  the  date  of  the  allotment. 

Restrictions  on  commencement  of  business. 

87.  1.  A  company  shall  not  commence  any  business  or  exercise  any  borrowing 

powers  unless: 

a)  Shares  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash 
have  been  allotted  to  an  amount  not  less  in  the  whole  than  the  mini- 
mum subscription;  and 

b)  Every  director  of  the  company  has  paid  to  the  company  on  each  of  the 
shares  taken  or  contracted  to  be  taken  By  him,  and  for  which  he  is  hable 
to  pay  in  cash,  a  proportion  equal  to  the  proportion  payable  on  apph- 
cation  and  allotment  on  the  shares  offered  for  pubhc  subscription,  or 
in  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting 
the  pubhc  to  subscribe  for  its  shares,  on  the  shares  payable  in  cash ;  and 

c)  There  has  been  filed  with  the  registrar  of  companies  a  statutory  decla- 
ration by  the  secretary  or  one  of  the  directors,  in  the  prescribed  form, 
that  the  aforesaid  conditions  have  been  complied  with;  and 

d)  In  the  case  of  a  company  which  does  not  issue  a  prospoctus  inviting  the 
pubhc  to  subscribe  for  its  shares,  there  has  been  filed  with  the  registrar 
of  companies  a  statement  in  heu  of  prospectus. 

2.  The  registrar  of  companies  shall,  on  the  fihng  of  this  statutory  declaration, 
certify  that  the  company  is  entitled  to  commence  business,  and  that  certi- 
ficate shall  be  conclusive  evidence  that  the  company  is  so  entitled :  —  Pro- 
vided that  in  the  case  of  a  company  which  does  not  issue  a  prospectus  in- 
viting the  public  to  subscribe  for  its  shares  the  registrar  shall  not  give  such 
a  certificate  imless  a  statement  in  heu  of  prospectus  has  been  filed  with  him. 
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3.  Any  contract  made  by  a  company  before  the  date  at  which  it  is  entitled 
■     to  commence  business  shall  be  provisional  only,  and  shall  not  be  binding 

on  the  company  until  that  date,  and  on  that  date  it  shall  become  binding. 

4.  Nothing  in  this  section  shall  prevent  the  simultaneous  offer  for  subscription 
or  allotment  of  any  shares  and  debentures  or  the  receipt  of  any  money 
payable  on  application  for  debentures. 

5.  If  any  company  commences  business  or  exercises  borrowing  powers  in  con- 
travention of  this  section,  every  person  who  is  responsible  for  the  contra- 
vention shall,  without  prejudice  to  any  other  liability,  be  liable  to  a  fine 
not  exceeding  fifty  pounds  for  every  day  during  which  the  contravention 
continues. 

6.  Nothing  in  this  section  shaU  apply  to  a  private  company,  or  to  a  company 
registered  before  the  first  day  of  January  nineteen  hundred  and  one,  or  to 
a  company  registered  before  the  first  day  of  July  nineteen  hundred  and  eight 
which  does  not  issue  a  prospectus  inviting  the  pubhc  to  subscribe  for  its  shares. 

Beturn  as  to  allotments. 

88.  1.  Whenever  a  company  limited  by  shares  makes  any  allotment  of  its  shares, 

the  company  shall  within  one  month  thereafter  fUe  with  the  registrar  of 
companies  — 

a)  A  return  6f  the  allotments,  stating  the  number  and  nominal  amount  of 
the  shares  comprised  in  the  allotment,  the  names,  addresses,  and  des- 
criptions of  the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payable 
on  each  share;  and 

b)  In  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in 
cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the 
allotment  together  with  any  contract  of  sale,  or  for  services  or  other 
consideration  in  respect  of  which  that  allotment  was  made,  such  contracts 
being  duly  stamped,  and  a  return  stating  the  number  and  nominal  amount 
of  shares  so  allotted,  the  extent  to  which  they  are  to  be  treated  as  paid 
up,  and  the  consideration  for  which  they  have  been  allotted. 

2.  Where  such  a  contract  as  above  mentioned  is  not  reduced  to  writing,  the 
company  shall  within  one  month  after  the  allotment  file  with  the  re- 
gistrar of  companies  the  prescribed  particulars  of  the  contract  stamped 
with  the  same  stamp  duty  as  would  have  been  payable  if  the  contract 
had  been  reduced  to  writing,  and  those  particulars  shall  be  deemed  to  be 
an  instrument  within  the  meaning  of  the  Stamp  Act,  1891,  and  the  re- 
gistrar may,  as  a  condition  of  filing  the  particulars,  require  that  the  duty 
payable  thereon  be  adjudicated  under  section  twelve  of  that  Act. 

3.  If  default  is  made  in  complying  with  the  requirements  of  this  section,  every 
director,  manager,  secretary,  or  other  officer  of  the  company,  who  is 
knowingly  a  party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding  fifty 
pounds  for  every  day  during  which  the  default  continues:  Provided  that, 
in  case  of  default  in  filing  with  the  registrar  of  companies  within  one  month 
after  the  allotment  any  document  required  to  be  fUed  by  this  section,  the 
company,  or  any  person  liable  for  the  default,  may  apply  to  the  court  for 
relief,  and  the  court,  if  satisfied  that  the  omission  to  file  the  document  was 
accidental  or  due  to  inadvertence  or  that  it  is  just  and  equitable  to  grant 
relief,  may  make  an  order  extending  the  time  for  the  filing  of  the  docu- 
ment for  such  period  as  the  court  may  think  proper. 

Commissions  and  Discounts. 

Power  to  pay  certain  commissions,  and  prohibition  of  payment  of  all  other  commissions,  dis- 
counts, &c. 

89.  1.  It  shall  be  lawful  for  a  company  to  pay  a  commission  to  any  person  in 

consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether  absolutely 
or  conditionally,  for  any  shares  in  the  company,  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares 
in  the  company,  if  the  payment  of  the  commission  is  authorised  by  the 
articles,  and  the  commission  paid  or  agreed  to  be  paid  does  not  exceed  the 
amount  or  rate  so  authorised,  and  if  the  amount  or  rate  per  cent,  of  the 
commission  paid  or  agreed  to  be  paid  is  — 
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a)  In  the  case  of  shares  offered  to  the  pubUc  for  subscription,  disclosed  in 
the  prospectus;  or 

b)  In  the  case  of  shares  not  offered  to  the  pubUc  for  subscription,  dis- 
closed in  the  statement  in  lieu  of  prospectus,  or  in  a  statement  in  the 
prescribed  form  signed  in  like  manner  as  a  statement  in  Ueu  of  prospectus 
and  filed  with  the  registrar  of  companies,  and,  where  a  circular  or  notice, 
not  being  a  prospectus,  inviting  subscription  for  the  shares  is  issued, 
also  disclosed  in  that  circular  or  notice. 

2.  Save  as  aforesaid,  no  company  shall  apply  any  of  its  shares  or  capital  money 
either  directly  or  indirectly  in  payment  of  any  commission,  discount,  or  al- 
lowance, to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  sub- 
scribe, whether  absolutely  or  conditionally,  for  any  shares  of  the  company, 
or  procuring  or  agreeing  to  procure  subscriptions,  whether  absolute  or  con- 
ditional, for  any  shares  in  the  company,  whether  the  shares  or  money  be  so 
appUed  by  being  added  to  the  purchase  money  of  any  property  acquired 
by  the  company  or  to  the  contract  price  of  any  work  to  be  executed  for 
the  company,  or  the  money  be  paid  out  of  the  nominal  purchase  money  or 
contract  price,  or  otherwise. 

3.  Nothing  in  this  section  shall  affect  the  power  of  any  company  to  pay  such 
brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay,  and  a 
vendor  to,  promoter  of,  or  other  person  who  receives  payment  in  money  or 
shares  from,  a  company  shall  have  and  shall  be  deemed  always  to  have 
had  power  to  apply  any  part  of  the  money  or  shares  so  received  in  payment 
of  any  commission,  the  payment  of  which,  if  made  directly  by  the  com- 
pany, would  have  been  legal  under  this  section. 

Statement  in  balance  sheet  as  to  commissions  and  discounts. 

90.  Where  a  company  has  paid  any  sums  by  way  of  commission  in  respect  of 
any  shares  or  debentures,  or  allowed  any  sums  by  way  of  discount  in  respect  of 
any  debentures,  the  total  amount  so  paid  or  allowed  or  so  much  thereof  as  has 
not  been  written  off,  shall  be  stated  in  every  balance  sheet  of  the  company 
untn  the  whole  amount  thereof  has  been  written  off. 

Payment  of  Interest  out  of  Capital. 

Power  ot  company  to  pay  interest  out  ot  capital  in  certain  cases. 

91.  Where  any  shares  of  a  company  are  issued  for  the  purpose  of  raising  money 
to  defray  the  expenses  of  the  construction  of  any  works  or  buildings  or  the  pro- 
vision of  any  plant  which  cannot  be  made  profitable  for  a  lengthened  period,  the 
company  may  pay  interest  on  so  much  of  that  share  capital  as  is  for  the  time  being 
paid  up  for  the  period  and  subject  to  the  conditions  and  restrictions  in  this  section 
mentioned,  and  may  charge  the  same  to  capital  as  part  of  the  cost  of  construction 
of  the  work  or  building,  or  the  provision  of  plant:  —  Provided  that: 

1.  No  such  payment  shall  be  made  unless  the  same  is  authorised  by  the  articles 
or  by  special  resolution. 

2.  No  such  payment,  whether  authorised  by  the  articles  or  by  special  resolution, 
shaU  be  made  without  the  previous  sanction  of  the  Board  of  Trade. 

3.  Before  sanctioning  any  such  payment  the  Board  of  Trade  may,  at  the  ex- 
pense of  the  company,  appoint  a  person  to  inquire  and  report  to  them  as  to 
the  circumstances  of  the  case,  and  may,  before  making  the  appointment, 
require  the  company  to  give  security  for  the  payment  of  the  costs  of  the 
inquiry. 

4.  The  payment  shall  be  made  only  for  such  period  as  may  be  determined  by 
the  Board  of  Trade;  and  such  period  shall  in  no  case  extend  beyond  the  close 
of  the  half  year  next  after  the  half  year  during  which  the  works  or  buildings 
have  been  actually  completed  or  the  plant  provided. 

5.  The  rate  of  interest  shah  in  no  case  exceed  four  per  cent,  per  annum  or 
such  lower  rate  as  may  for  the  time  being  be  prescribed  by  Order  in  Council. 

6.  The  payment  of  the  interest  shall  not  operate  as  a  reduction  of  the  amount 
paid  up  on  the  shares  in  respect  of  which  it  is  paid. 

7.  The  accounts  of  the  company  shah  show  the  «hare  capital  on  which,  and 
the  rate  at  which,  interest  has  been  paid  out  of  capital  during  the  period, 
to  which  the  accounts  relate. 
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8.  Nothing  in  this  section  shall  affect  any  company  to  which  the  Indian  Rail- 
ways Act  1894,  as  amended  by  any  subsequent  enactment,  applies. 

Certificates  of  Shares,  &c. 

Limitation  of  time  for  issue  of  certificates. 

92.  1.  Every  company  shall,  within  two  months  after  the  allotment  of  any  of  its 

shares,  debentures,  or  debenture  stock,  and  within  two  months  after  the 
registration  of  the  transfer  of  any  such  shares,  debentures,  or  debenture 
stock,  complete  and  have  ready  for  delivery  the  certificates  of  all  shares, 
the  debentures,  and  the  certificates  of  all  debenture  stock  allotted  or 
transferred,  unless  the  conditions  of  issue  of  the  shares,  debentures,  or 
debenture  stock  otherwise  provide. 
2.  If  default  is  made  in  complying  with  the  requirements  of  this  section,  the 
company,  and  every  director,  manager,  secretary,  and  other  officer  of  the 
company  who  is  knowingly  a  party  to  the  default,  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  for  every  day  during  which  the  default  continues. 

Information  as  to  Mortgages,  Charges,  &c. 

Registration  of  mortgages  and  charges  in  England  and  Ireland. 

93.  1.  Every  mortgage  or  charge  created  after  the  first  day  of  July  nineteen 

hundred  and  eight  by  a  company  registered  in  England  or  Ireland  and 
being  either  — 

a)  A  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  deben- 
tures; or 

b)  A  mortgage  or  charge  on  uncalled  share  capital  of  the  company;  or 

c)  A  mortgage  or  charge  created  or  evidenced  by  an  instrument  which, 
if  executed  by  an  individual,  would  require  registration  as  a  bill  of  sale ;  or 

d)  A  mortgage  or  charge  on'  any  land,    wherever  situate,   or  any  interest 
therein;  or 

e)  A  mortgage  or  charge  on  any  book  debts  of  the  company;  or 

f)  A  floating  charge  on  the  undertaking  or  property  of  the  company, 
shall,  so  far  as  any  security  on  the  company's  property  or  undertaking 
is  thereby  conferred,  be  void  against  the  liquidator  and  any  creditor  of  the 
company,  unless  the  prescribed  particulars  of  the  mortgage  or  charge,  to- 
gether with  the  instrument  (if  any)  by  which  the  mortgage  or  charge  is 
created  or  evidenced,  are  dehvered  to  or  received  by  the  registrar  of  com- 
panies for  registration  in  manner  required  by  this  Act  within  twenty-one 
days  after  the  date  of  its  creation,  but  without  prejudice  to  any  contract 
or  obUgation  for  repayment  of  the  money  thereby  secured,  and  when  a 
mortgage  or  charge  becomes  void  under  this  section  the  money  secured 
thereby  shall  immediately  become  payable :  —  Provided  that  — 

i)  in  the  case  of  a  mortgage  or  charge  created  out  of  the  United  Kingdom 
comprising  solely  property  situate  outside  the  United  Kingdom,  the 
delivery  to  and  the  receipt  by  the  registrar  of  a  copy  of  the  instru- 
ment by  which  the  mortgage  or  charge  is  created  or  evidenced,  veri- 
fied in  the  prescribed  manner,  shall  have  the  same  effect  for  the  pur- 
poses of  this  section  as  the  delivery  and  receipt  of  the  instrument 
itself,  and  twenty- one  days  after  the  date  on  which  the  instrument  or 
copy  could,  in  due  course  of  post,  and  if  despatched  with  due  diU- 
gence,  have  been  received  in  the  United  Kingdom,  shall  be  substituted 
for  twenty-one  days  after  the  date  of  the  creation  of  the  mortgage 
or  charge,  as  the  time  within  which  the  particulars  and  instrument 
or  copy  are  to  be  dehvered  to  the  registrar;  and 

ii)  Where  the  mortgage  or  charge  is  created  in  the  United  Kingdom 
but  comprises  property  outside  the  United  Kingdom,  the  instrument 
creating  or  purporting  to  create  the  mortgage  or  charge  may  be 
sent  for  registration  notwithstanding  that  further  proceedings  may 
be  necessary  to  make  the  mortgage  or  charge  valid  or  effectual  accor- 
ding to  the  law  of  the  country  in  which  the  property  is  situate;  and 

iii)  Where  a  negotiable  instrument  has  been  given  to  secure  the  payment 
of  any  book  debts  of  a  company,  the  deposit  of  the  instrument  for 
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the  purpose  of  securing  an  advance  to  tlie  company  shall  not  for  the 
purposes  of  this  section  be  treated  as  a  mortgage  or  charge  on  those 
book  debts;  and 
iv)  The  holding  of  debentures  entitling  the  holder  to  a  charge  on  land 
shall  not  be  deemed  to  be  an  interest  in  land. 

2.  The  registrar  shall  keep,  with  respect  to  each  company,  a  register  in  the 
prescribed  form  of  all  the  mortgages  and  charges  created  by  the  com- 
pany after  the  first  day  of  July  nineteen  hundred  and  eight  and  re- 
quiring registration  under  this  section,  and  shall,  on  payment  of  the 
prescribed  fee,  enter  in  the  register,  with  respect  to  every  such  mort- 
gage or  charge,  the  date  of  creation,  the  amount  secured  by  it,  short  parti- 
culars of  the  property  mortgaged  or  charged,  and  the  names  of  the  mort- 
gagees or  persons  entitled  to  the  charge. 

3.  Where  a  serie3  of  debentures  containing,  or  giving  by  reference  to  any 
other  instrument,  any  charge  to  the  benefit  of  which  the  debenture  holders 
of  that  series  are  entitled  pari  passu  is  created  by  a  company,  it  shall  be 
sufficient  if  there  are  dehvered  to  or  received  by  the  registrar  within  twenty- 
one  days  after  the  execution  of  the  deed  containing  the  charge  or,  if 
there  is  no  such  deed,  after  the  execution  of  any  debentures  of  the  series, 
the  following  particulars;  — 

a)  The  total  amount  secured  by  the  whole  series;  and 

b)  The  dates  of  the  resolutions  authorising  the  issue  of  the  series  and  the 
date  of  the  covering  deed,  if  any,  by  which  the  security  is  created  or 
defined;  and 

c)  A  general  description  of  the  property  charged;  and 

d)  The  names  of  the  trustees,  if  any,  for  the  debenture  holders; 
together  with  the  deed  containing  the  charge,  or,  if  there  is  no  such  deed, 
one  of  the  debentures  of  the  series,  and  the  registrar  shall,  on  payment 
of  the  prescribed  fee,  enter  those  particulars  in  the  register:  —  Provided 
that,  where  more  than  one  issue  is  made  of  debentures  in  the  series,  there 
shall  be  sent  to  the  registrar  for  entry  in  the  register  particulars  of  the  date 
and  amount  of  each  issue,  but  an  omission  to  do  this  shall  not  affect  the 
vahdity  of  the  debentures  issued. 

4.  Where  any  commission,  allowance,  or  discount  has  been  paidjor  made 
either  directly  or  indirectly  by  the  company  to  any  person  in  consideration 
of  his  subscribing  or  agreeing  to  subscribe,  whether  absolutely  or  con- 
ditionally, for  any  debentures  of  the  company,  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  such 
debentures,  the  particulars  required  to  be  sent  for  registration  under  this 
section  shall  include  particulars  as  to  the  amount  or  rate  per  cent,  of 
the  commission,  discount,  or  allowance  so  paid  or  made,  but  an  omission  to 
do  this  shall  not  affect  the  vahdity  of  the  debentures  issued:  —  Provided 
that  the  deposit  of  any  debentures  as  security  for  any  debt  of  the  company 
shall  not  for  the  purposes  of  this  provision  be  treated  as  the  issue  of  the 
debentures  at  a  discount. 

5.  The  registrar  shall  give  a  certificate  under  his  hand  of  the  registration  of  any 
mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the 
amount  thereby  secured,  and  the  certificate  shall  be  conclusive  evidence 
that  the  requirements  of  this  section  as  to  registration  have  been  comphed  with. 

6.  The  company  shall  cause  a  copy  of  every  certificate  of  registration  given 
under  this  section  to  be  endorsed  on  every  debenture  or  certificate  of  deben- 
ture stock  which  is  issued  by  the  company,  and  the  payment  of  which  is 
secured  by  the  mortgage  or  charge  so  registered :  —  Provided  that  nothing 
in  this  subsection  shall  be  construed  as  requiring  a  company  to  cause  a 
certificate  of  registration  of  any  mortgage  or  charge  so  given  to  be  endorsed 
on  any  debenture  of  certificate  of  debenture  stock  which  has  been  issued 
by  the  company  before  the  mortgage  or  charge  was  created. 

7.  It  shall  be  the  duty  of  the  company  to  send  to  the  registrar  for  registra- 
tion the  particulars  of  every  mortgage  or  charge  created  by  the  company 
and  of  the  issues  of  debentures  of  a  series,  requiring  registration  under 
this  section,  but  registration  of  any  such  mortgage  or  charge  may  be 
effected  on  the  apphcation  of  any  person  interested  therein.  —  Where 
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the  registration  is  effected  on  the  application  of  some  person  other  than 
the  company,  that  person  shall  be  entitled  to  recover  from  the  company 
the  amomit  of  any  fees  properly  paid  by  him  to  the  registrar  on  the  re- 
gistration. 

8.  The  register  kept  in  pursuance  of  this  section  shall  be  open  to  inspection 
by  any  person  on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling 
for  each  inspection. 

9.  Every  company  shall  cause  a  copy  of  every  instrument  creating  any 
mortgage  or  charge  requiring  registration  under  this  section  to  be  kept  at 
the  registered  office  of  the  company:  Provided  that,  in  the  case  of  a  series 
of  uniform  debentures,   a  copy  of  one  such  debenture  shall  be  sufficient. 

Registration  of  enforcement  of  security. 

94.  1.  If  any  person  obtains  an  order  for  the  appointment  of  a  receiver  or  manager 

of  the  property  of  a  company,  or  appoints  such  a  receiver  or  manager 
under  any  powers  contained  in  any  instrument,  he  shall  within  seven  days 
from  the  date  of  the  order  or  of  the  appointment  under  the  powers  con- 
tained in  the  instrument  give  notice  of  the  fact  to  the  registrar  of  com- 
panies, and  the  registrar  shall,  on  payment  of  the  prescribed  fee,  enter  the 
fact  in  the  register  of  mortgages  and  charges. 
2.  If  any  person  makes  default  in  complying  with  the  requirements  of  this 
section  he  shall  be  hable  to  a  fine  not  exceeding  five  pounds  for  every 
day  during  which  the  default  continues. 

Filing  of  accounts  of  receivers  and  managers. 

95.  1.  Every  receiver  or  manager  of  the  property  of  a  company  who  has  been 

appointed  under  the  powers  contained  in  any  instrument,  and  who  has 
taken  possession,  shall,  once  in  every  half  year  while  he  remains  in  posses- 
sion, and  also  on  ceasing  to  act  as  receiver  or  manager,  file  with  the  registrar 
of  companies  an  abstract  in  the  prescribed  form  of  his  receipts  and  payments 
during  the  period  to  which  the  abstract  relates,  and  shall  also  on  ceasing  to 
act  as  receiver  or  manager  file  with  the  registrar  notice  to  that  effect,  and 
the  registrar  shall  enter  the  notice  in  the  register  of  mortgages  and  charges. 
2.  Every  receiver  or  manager  who  makes  default  in  complying  with  the  pro- 
visions of  this  section  shall  be  hable  to  a  fine  not  exceeding  fifty  pounds. 

Rectification  of  register  of  mortgages. 

96.  A  judge  of  the  High  Court,  on  being  satisfied  that  the  omission  to  register 
a  mortgage  or  charge  within  the  time  hereinbefore  required,  or  that  the  omission 
or  misstatement  of  any  particular  with  respect  to  any  such  mortgage  or  charge, 
was  accidental,  or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is  not 
of  a  nature  to  prejudice  the  position  of  creditors  or  shareholders  of  the  company, 
or  that  on  other  grounds  it  is  just  and  equitable  to  grant  rehef,  may,  on  the  appli- 
cation of  the  company  or  any  person  interested,  and  on  such  terms  and  conditions 
as  seem  to  the  judge  just  and  expedient,  order  that  the  time  for  registration  be 
extended,  or,  as  the  case  may  be,  that  the  omission  or  misstatement  be  rectified. 

Entry  of  satisfaction. 

97.  The  registrar  of  companies  may,  on  evidence  being  given  to  his  satis- 
faction that  the  debt  for  which  any  registered  mortgage  or  charge  was  given 
has  been  paid  or  satisfied,  order  that  a  memorandum  of  satisfaction  be  entered  on 
the  register,  and  shall  if  required  furnish  the  company  with  a  copy  thereof. 

Index  to  register  of  mortgages  and  cliarges. 

98.  The  registrar  of  companies  shall  keep  a  chronological  index,  in  the  pre- 
scribed form  and  with  the  prescribed  particulars,  of  the  mortgages  or  charges 
registered  with  him  under  this  Act. 

Penalties. 

99.  1.  If  any  company  makes  default  in  sending  to  the  registrar  of  companies 
for  registration  the  particulars  of  any  mortgage  or  charge  created  by  the 
company,  and  of  the  issues  of  debentures  of  a  series,  requiring  registration 
with  the  registrar  under  the  foregoing  provisions  of  this  Act,  then,  unless 
the  registration  has  been  effected  on  the  application  of  some  other  person, 
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the  company,  and  every  director,  manager,  secretary,  or  other  person  who 
is  knowingly  a  party  to  the  default,  shall  on  conviction  be  liable  to  a  fine 
not  exceeding  fifty  pounds  for  every  day  during  which  the  default  continues. 

2.  Subject  as  aforesaid,  if  any  company  makes  default  in  complying  with  any 
of  the  requirements  of  this  Act  as  to  the  registration  ynth  the  registrar  of 
any  mortgage  or  charge  created  by  the  company,  the  company  and  every 
director,  manager,  and  other  officer  of  the  company,  who  knowingly  and 
wilfully  authorised  or  permitted  the  default  shall,  without  prejudice  to 
any  other  hability,  be  Uable  on  summary  conviction  to  a  fine  not  exceeding 
one  hundred  pounds. 

3.  If  any  person  knowingly  and  wilfully  authorises  or  permits  the  deHvery 
of  any  debenture  or  certificate  of  debenture  stock  requiring  registration 
with  the  registrar  under  the  foregoing  provisions  of  this  Act  without  a  copy 
of  the  certificate  of  registration  being  endorsed  upon  it,  he  shall,  without 
prejudice  to  any  other  UabiUty,  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  one  hundred  pounds. 

Company's  register  ol  mortgages. 

100.  1.  Every  Mmited  company  shall  keep  a  register  of  mortgages  and  enter  therein 

all  mortgages  and  charges  specifically  affecting  property  of  the  company, 
giving  in  each  case  a  short  description  of  the  property  mortgaged  or 
charged,  the  amount  of  the  mortgage  or  charge,  and  (except  in  the  case  of 
securities  to  bearer)  the  names  of  the  mortgagees  or  persons  entitled  thereto. 
2.  If  any  director,  manager,  or  other  officer  of  the  company  knowingly  and 
wilfuUy  authorises  or  permits  the  omission  of  any  entry  required  to  be 
made  in  pursuance  of  this  section,  he  shall  be  hable  to  a  fine  not  exceeding 
fifty  pounds. 

Bight  to  inspect  copies  of  instruments  creating  mortgages  and  charges  and  company's  register 
of  mortgages. 

101.  1.  The  copies  of  instruments  creating  any  mortgage  or  charge  requiring  re- 

gistration under  this  Act  with  the  registrar  of  companies,  and  the  register 
of  mortgages  kept  in  pursuance  of  the  last  foregoing  section,  shall  be  open 
at  all  reasonable  times  to  the  inspection  of  any  creditor  or  member  of  the 
company  without  fee,  and  the  register  of  mortgages  shall  also  be  open  to 
the  inspection  of  any  other  person  on  payment  of  such  fee,  not  exceed- 
ing one  shiUing  for  each  inspection,  as  the  company  may  prescribe. 
2.  If  inspection  of  the  said  copies  or  register  is  refused,  any  officer  of  the 
company  refusing  inspection,  and  every  director  and  manager  of  the  com- 
pany authorising  or  knowingly  and  wilfully  permitting  the  refusal,  shall 
be  liable  to  a  fine  not  exceeding  five  pounds,  and  a  further  fine  not  exceed- 
ing two  pounds  for  every  day  during  which  the  refusal  continues;  and, 
in  addition  to  the  above  penalty  as  respects  companies  registered  in  Eng- 
land or  Ireland,  any  judge  of  the  High  Court  sitting  in  chambers,  or  the 
judge  of  the  court  exercising  the  stannaries  jurisdiction  in  the  case  of  com- 
panies subject  to  that  jurisdiction,  may  by  order  compel  an  immediate 
inspection  of  the  copies  or  register. 

Right  of  debenture  holders  to  inspect  the  register  of  debenture  holders  and  to  have  copies  of 
trust  deed. 

102.  1.  Every  register  of  holders  of  debentures  of  a  company  shall,  except  when 

closed  in  accordance  with  the  articles,  during  such  period  or  periods  (not 
exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be  specified  in 
the  articles,  be  open  to  the  inspection  of  the  registered  holder  of  any  such 
debentures,  and  of  any  holder  of  shares  in  the  company,  but  subject  to 
such  reasonable  restrictions  as  the  company  may  in  general  meeting  im- 
pose, so  that  at  least  two  hours  in  each  day  are  appointed  for  inspection, 
and  every  such  holder  may  require  a  copy  of  the  register  or  any  part 
thereof  on  payment  of  sixpence  for  every  one  hundred  words  required  to 
be  copied. 
2.  A  copy  of  any  trust  deed  for  securing  any  issue  of  debentures  shall  be  for- 
warded to  every  holder  of  any  such  debentures  at  his  request  on  payment 
in  the  case  of  a  printed  trust  deed  of  the  sum  of  one  shiUing  or  such  less 
T,  68 
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sum  as  may  be  prescribed  by  the  company,  or,  where  the  trust  deed  has  not 
been  printed,  on  payment  of  sixpence  for  every  one  hundred  words  required 
to  be  copied. 
3.  If  inspection  is  refused,  or  a  copy  is  refused  or  not  forwarded,  the  com- 
pany shall  be  Uable  to  a  fine  not  exceeding  five  pounds,  and  to  a  further 
fine  not  exceeding  two  pounds  for  every  day  during  which  the  refusal 
continues,  and  every  director,  manager,  secretary,  or  other  officer  of  the 
company  who  knowingly  authorises  or  permits  the  refusal  shall  incur  the 
like  penalty. 

Debentures  and  Floating  Charges. 

Perpetual  debentures. 

103.  A  condition  contained  in  any  debentures  or  in  any  deed  for  securing  any 
debentures,  whether  issued  or  executed  before  or  after  the  passing  of  this  Act, 
shall  not  be  invalid  by  reason  only  that  thereby  the  debentures  are  made  irre- 
deemable or  redeemable  only  on  the  happening  of  a  contingency,  however  remote, 
or  on  the  expiration  of  a  period,  however  long,  any  rule  of  equity  to  the  contrary 
notwithstanding. , 

Power  to  re-issue  redeemed  debentures  in  certain  eases. 

104.  1.  Where  either  before  or  after  the  passing  of  this  Act  a  company  has  re- 
deemed any  debentures  previously  issued,  the  company,  unless  the  articles 
or  the  concfitions  of  issue  expressly  otherwise  provide,  or  unless  the  deben- 
tures have  been  redeemed  in  pursuance  of  any  obUgation  on  the  company 
so  to  do  (not  being  an  obligation  enforceable  only  by  the  person  to  whom 
the  redeemed  debentures  were  issued  or  his  assigns)  shall  have  power, 
and  shall  be  deemed  always  to  have  had  power,  to  keep  the  debentures 
alive  for  the  purposes  of  re-issue,  and  where  a  company  has  purported 
to  exercise  such  a  power  the  company  shall  have  power,  and  shall  be 
deemed  always  to  have  had  power,  to  re-issue  the  debentures  either  by 
re-issuing  the  same  debentures  or  by  issuing  other  debentures  in  their 
place,  and  upon  such  a  re-issue  the  person  entitled  to  the  debentures 
shall  have,  and  shall  be  deemed  always  to  have  had,  the  same  rights 
and  priorities  as  if  the  debentures  had  not  previously  been  issued. 

2.  Where  with  the  object  of  keeping  debentures  aUve  for  the  purpose  of 
re-issue  they  have  either  before  or  after  the  passing  of  this  Act  been  trans- 
ferred to  a  nominee  of  the  company,  a  transfer  from  that  nominee  shall 
be  deemed"  to  be  a  re-issue  for  the  purposes  of  this  section. 

3.  Where  a  company  has  either  before  or  after  the  passing  of  this  Act  de- 
posited any  of  its  debentures  to  secure  advances  from  time  to  time  on 
current  account  or  otherwise,  the  debentures  shall  not  be  deemed  to  have 
been  redeemed  by  reason  only  of  the  account  of  the  Company  having 
ceased  to  be  in  debit  whilst  the  debentures  remained  so  deposited. 

4.  The  re-issue  of  a  debenture  or  the  issue  of  another  debenture  in  its  place 
under  the  power  by  this  section  given  to,  or  deemed  to  have  possessed 
by,  a  company,  whether  the  re-issue  or  issue  was  made  before  or  after  the 
passing  of  this  Act,  shall  be  treated  as  the  issue  of  a  new  debenture  for 
the  purposes  of  stamp  duty,  but  it  shall  not  be  so  treated  for  the  pur- 
poses of  any  provision  hmiting  the  amount  or  number  of  debentures  to 
be  issued:  —  Provided  that  any  person  lending  money  on  the  security 
of  a  debenture  reissued  under  this  section  which  appears  to  be  duly  stamp- 
ed may  give  the  debenture  in  evidence  in  any  proceedings  for  enforcing 
his  security  without  pajrment  of  the  stamp  duty  or  any  penalty  in  respect 
thereof,  unless  he  had  notice  or,  but  for  his  negUgence,  might  have  dis- 
covered, that  the  debenture  was  not  duly  stamped,  but  in  any  such  case 
the  company  shall  be  liable  to  pay  the  proper  stamp  duty  and  penalty. 

5.  Nothing  in  this  section  shall  prejudice  — 

a)  The  operation  of  any  judgment  or  order  of  a  court  of  competent  juris- 
diction pronounced  or  made  before  the  seventh  day  of  March  nineteen 
hundred  and  seven  as  between  the  parties  to  the  proceedings  in  which 
the  judgment  was  pronounced  or  the  order  made,  and  any  appeal  from 
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any  such  judgment  or  order  shall  be  decided  as  if  this  Act  had  not  been 
passed;  or 
b)  Any  power  to  issue  debentures  in  the  place  of  any  debentmes  paid  off 
or  otherwise  satisfied  or  extinguished,  reserved  to  a  company  by  its 
debentures  or  the  securities  for  the  same. 

Specific  performance  of  contract  to  subscribe  for  debentures. 

105.  A  contract  with  a  company  to  take  up  and  pay  for  any  debentures  of 
the  company  may  be  enforced  by  an  order  for  specific  performance. 

Validity  of  debentures  to  bearer  in  Scotland. 

106,  Notwithstanding  anything  contained  in  the  statute  of  the  Scots  ParUament 
of  1696,  chapter  twenty-five,  debentures  to  bearer  issued  in  Scotland  are  declared 
to  be  vaUd  and  binding  according  to  their  terms. 

Payments  of  certain  debts  out  of  assets  subject  to  floating  charge  in  priority  to  claims  under  tlie 
charge. 

107.  1.  Where,  in  the  case  of  a  company  registered  in  England  or  Ireland,  either 

a  receiver  is  appointed  on  behalf  of  the  holders  of  any  debentures  of  the 
company  secured  by  a  floating  charge,  or  possession  is  taken  by  or  on  be- 
haK  of  those  debenture  holders  of  any  property  comprised  in  or  subject 
to  the  charge,  then,  if  the  company  is  not  at  the  time  in  course  of  being 
wound  up,  the  debts  which  in  every  winding-up  are  under  the  provisions 
of  Part  IV.  of  this  Act  relating  to  preferential  payments  to  be  paid  in 
priority  to  all  other  debts,  shall  be  paid  forthwith  out  of  any  assets  coming 
to  the  hands  of  the  receiver  or  other  person  taking  possession  as  aforesaid 
in  priority  to  any  claim  for  principal  or  interest  in  respect  of  the  de- 
bentures. 

2.  The  periods  of  time  mentioned  in  the  said  provisions  of  Part  IV.  of  this 
Act  shall  be  reckoned  from  the  date  of  the  appointment  of  the  receiver 
or  of  possession  being  taken  as  aforesaid,  as  the  case  may  be. 

3.  Any  payments  made  under  this  section  shall  be  recouped  as  far  as  may  be 
out  of  the  assets  of  the  company  available  for  payment  of  general  creditors. 

Statement  to  be  published  by  Banking  and  certain  other  Companies. 

Certain  companies  to  publish  statement  in  schedule. 

108.  1.  Every  company  being  a  limited  banking  company  or  an  insurance  com- 

pany or  a  deposit,  provident,  or  benefit  society  shall,  before  it  commences 
business,  and  also  on  the  first  Monday  in  February  and  the  first  Tuesday 
in  August  in  every  year  dming  which  it  carries  on  business,  make  a 
statement  in  the  form  marked  C.  in  the  Frist  Schedule  to  this  Act,  or  as 
near  thereto  as  circumstances  wiU  admit. 

2.  A  copy  of  the  statement  shall  be  put  up  in  a  conspicuous  place  in  the 
registered  office  of  the  company,  and  in  every  branch  office  or  place  where 
the  business  of  the  company  is  carried  on. 

3.  Every  member  and  every  creditor  of  the  company  shall  be  entitled  to  a 
copy  of  the  statement,  on  payment  of  a  sum  not  exceeding  sixpence. 

4.  If  default  is  made  in  compUance  with  this  section,  the  company  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues;  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfuUy  authorises  or  permits  the  default  shall  be  Uable 
to  the  like  penalty. 

5.  For  the  purposes  of  this  Act  a  company  that  carries  on  the  business  of 
insurance  in  common  with  any  other  business  or  businesses  shall  be  deemed 
to  be  an  insurance  company. 

6.  This  section  shall  not  apply  to  any  life  assurance  company  nor  any  other 
assurance  company  to  which  the  provisions  of  the  Life  Assurance  Com- 
panies Acts,  1870  to  18721)  (33  &  34  Vict.  c.  61.  34  &  35  Vict.  c.  58. 
35  &  36  Vict.  c.  41),  as  to  the  armual  statements  to  be  made  by  such  a 
company,  apply  with  or  without  modifications,  if  the  company  complies 
with  those  provisions. 


1)  See  now  9  Edw.  VII  c.  49,  infra. 
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Inspection  and  Audit. 

Investigation  of  affairs  of  company  by  Board  of  Trade  inspectors. 

109.  1.  The  Board  of  Trade  may  appoint  one  or  more  competent  inspectors  to 

investigate   the   affairs   of  any  company  and   to  report  thereon  in  such 

manner  as  the  Board  direct  — 

i)  In  the  case  of  a  banking  company  having  a  share  capital,  on  the 
application  of  members  holding  not  less  than  one  third  of  the  shares 
issued ; 

ii)  In  the  case  of  any  other  company  having  a  share  capital,  on  the  appli- 
cation of  members  holding  not  less  than  one  tenth  of  the  shares  issued; 

iii)  In  the  case  of  a  company  not  having  a  share  capital,  on  the  appH- 
cation  of  not  less  than  one  fifth  in  number  of  the  persons  on  the 
company's  register  of  members. 

2.  The  appHcation  shaU  be  supported  by  such  evidence  as  the  Board  of  Trade 
may  require  for  the  purpose  of  showing  that  the  apphcants  have  good 
reason  for,  and  are  not  actuated  by  mahcious  motives  in  requiring  the  in- 
vestigation; and  the  Board  of  Trade  may,  before  appointing  an  inspector, 
require  the  apphcants  to  give  security  for  payment  of  the  costs  of  the  inquiry. 

3.  It  shall  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce 
to  the  inspectors  all  books  and  documents  in  their  custody  or  power. 

4.  An  inspector  may  examine  on  oath  the  officers  and  agents  of  the  company 
in  relation  to  its  business,  and  may  administer  an  oath  accordingly. 

5.  If  any  officer  or  agent  refuses  to  produce  any  book  or  document  which 
under  this  section  it  is  his  duty  to  produce,  or  to  answer  any  question 
relating  to  the  affairs  of  the  company,  he  shaU  be  liable  to  a  fine  not 
exceeding  five  pounds  in  respect  of  each  offence. 

6.  On  the  conclusion  of  the  investigation  the  inspectors  shall  report  their 
opinion  to  the  Board  of  Trade,  and  a  copy  of  the  report  shaU  be  forwarded 
by  the  Board  to  the  registered  office  of  the  company,  and  a  further  copy 
shall,  at  the  request  of  the  apphcants  for  the  investigation,  be  delivered 
to  them.  —  The  report  shall  be  written  or  printed,  as  the  Board  direct. 

7.  All  expenses  of  and  incidental  to  the  investigation  shall  be  defrayed  by 
the  apphcants,  unless  the  Board  of  Trade  direct  the  same  to  be  paid  by 
the  company,  which  the  Board  is  hereby  authorised  to  do. 

Power  of  company  to  appoint  inspectors. 

110.  1.  A  company  may  by  special  resolution  appoint  inspectors  to  investigate 

its  affairs. 

2.  Inspectors  so  appointed  shall  have  the  same  powers  and  duties  as  in- 
spectors appointed  by  the  Board  of  Trade,  except  that,  instead  of  reporting 
to  the  Board,  they  shaU  report  in  such  manner  and  to  such  persons  as  the 
company  in  general  meeting  may  direct. 

3.  Officers  and  agents  of  the  company  shall  incur  the  hke  penalties,  in  case  of 
refusal  to  produce  any  book  or  document  required  to  be  produced  to  in- 
spectors so  appointed,  or  to  answer  any  question,  as  they  would  have  in- 
curred if  the  inspectors  had  been  appointed  by  the  Board  of  Trade. 

Report  of  inspectors  to  be  evidence. 

111.  A  copy  of  the  report  of  any  inspectors  appointed  under  this  Act,  authenti- 
cated by  the  seal  of  the  company  whose  affairs  they  have  investigated,  shall  be 
admissible  in  any  legal  proceeding  as  evidence  of  the  opinion  of  the  inspectors  in 
relation  to  any  matter  contained  in  the  report. 

Appointment  and  remuneration  of  auditors. 

112.    1.  Every  company  shall  at  each  annual  general  meeting  appoint  an  auditor 
or  auditors  to  hold  office  until  the  next  annual  general  meeting. 

2.  If  an  appointment  of  auditors  is  not  made  at  an  annual  general  meeting, 
the  Board  of  Trade  may,  on  the  apphcation  of  any  member  of  the  com- 
pany, appoint  an  auditor  of  the  company  for  the  current  year,  and  fix  the 
remuneration  to  be  paid  to  him  by  the  company  for  his  services. 

3.  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  appointed 
auditor  of  the  company. 
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4.  A  person,  other  than  a  retiring  auditor,  shall  not  be  capable  of  being 
appointed  auditor  at  an  annual  general  meeting  uiiless  notice  of  an  intention 
to  nominate  that  person  to  the  office  of  auditor  has  been  given  by  a 
shareholder  to  the  company  not  less  than  fourteen  days  before  the  annual 
general  meeting,  and  the  company  shall  send  a  copy  of  any  such  notice  to 
the  retiring  auditor,  and  shall  give  notice  thereof  to  the  shareholders, 
either  by  advertisement  or  in  any  other  mode  allowed  by  the  articles,  not 
less  than  seven  days  before  the  annual  general  meeting :  —  Provided  that 
if,  after  notice  of  the  intention  to  nominate  an  auditor  has  been  so  given, 
an  annual  general  meeting  is  called  for  a  date  fourteen  days  or  less  after 
the  notice  has  been  given,  the  notice,  though  not  given  within  the  time 
required  by  this  provision,  shall  be  deemed  to  have  been  properly  given 
for  the  purposes  thereof,  and  the  notice  to  be  sent  or  given  by  the  com- 
pany may,  instead  of  being  sent  or  given  within  the  time  required  by 
this  provision,  be  sent  or  given  at  the  same  time  as  the  notice  of  the 
annual  general  meeting. 

5.  The  first  auditors  of  the  company  may  be  appointed,  by  the  directors  before 
the  statutory  meeting,  and  if  so  appointed  shall  hold  office  until  the  first 
annual  general  meeting,  unless  previously  removed  by  a  resolution  of  the 
shareholders  in  general  meeting,  in  which  case  the  shareholders  at  that 
meeting  may  appoint  auditors. 

6.  The  directors  may  fiU  any  casual  vacancy  in  the  office  of  auditor,  but 
while  any  such  vacancy  continues  the  surviving  or  continuing  auditor 
or  auditors,  if  any,  may  act. 

7.  The  remuneration  of  the  auditors  of  a  company  shall  be  fixed  by  the 
company  in  general  meeting,  except  that  the  remuneration  of  any  auditors 
appointed  before  the  statutory  meeting,  or  to  fiU  any  casual  vacancy, 
may  be  fixed  by  the  directors. 

Powers  and  duties  of  auditors. 

113.  1.  Every  auditor  of  a  company  shall  have  a  right  of  access  at  all  times  to 
the  books  and  accounts  and  vouchers  of  the  company,  and  shall  be  entitled 
to  require  from  the  directors  and  officers  of  the  company  such  information 
and  explanation  as  may  be  necessary  for  the  performance  of  the  duties  of 
the  auditors. 

2.  The  auditors  shall  make  a  report  to  the  shareholders  on  the  accounts  exa- 
mined by  them,  and  on  every  balance  sheet  laid  before  the  company  in 
general  meeting  during  their  tenure  of  office,  and  the  report  shall  state  — 

a)  whether  or  not  they  have  obtained  aU  the  information  and  explanations 
they  have  required;  and 

b)  whether,  in  their  opinion,  the  balance  sheet  referred  to  in  the  report 
is  proprly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the 
state  of  the  company's  affairs  according  to  the  best  of  their  information 
and  the  explanations  given  to  them,  and  as  shown  by  the  books  of 
the  company. 

3.  The  balance  sheet  shall  be  signed  on  behalf  of  the  board  by  two  of  the 
directors  of  the  company  or,  if  there  is  only  one  director,  by  that  director, 
and  the  auditors'  report  shaU  be  attached  to  the  balance  sheet,  or  there 
shaU  be  inserted  at  the  foot  of  the  balance  sheet  a  reference  to  the  report, 
and  the  report  shall  be  read  before  the  company  in  general  meeting,  and 
shaU  be  open  to  inspection  by  any  shareholder.  —  Any  shareholder  shall 
be  entitled  to  be  furnished  with  a  copy  of  the  balance  sheet  and  auditors' 
report  at  a  charge  not  exceeding  sixpence  for  every  hundred  words. 

4.  If  any  copy  of  a  balance  sheet  which  has  not  been  signed  as  required  by 
this  section  is  issued,  circulated,  or  pubUshed,  or  if  any  copy  of  a  balance 
sheet  is  issued,  circulated,  or  pubUshed  without  either  having  a  copy  of 
the  auditors'  report  attached  thereto  or  containing  such  reference  to  that 
report  as  is  required  by  this  section,  the  company,  and  every  director, 
manager,  secretary,  or  other  officer  of  the  company  who  is  knowingly  a 
party  to  the  default,  shall  on  conviction  be  hable  to  a  fine  not  exceecfing 
fifty  pounds. 
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5.  In  the  case  of  a  banking  company  registered  after  the  fifteenth  day  of 
August  eighteen  hundred  and  seventy-nine  — 

a)  If  the  company  has  branch  banks  beyond  the  hmits  of  Europe,  it  shall 
be  sufficient  if  the  auditor  is  allowed  access  to  such  copies  of  and  ex- 
tracts from  the  books  and  accounts  of  any  such  branch  as  have  been 
transmitted  to  the  head  office  of  the  company  in  the  United  King- 
dom; and 

b)  The  balance  sheet  must  be  signed  by  the  secretary  or  manager  (if  any) 
and  where  there  are  more  than  three  directors  of  the  company  by  at 
least  three  of  those  directors,  and  where  there  are  not  more  than  three 
directors  by  all  the  directors. 

Rights  of  prelerenee  shareholders,  &c.  as  to  receipt  and  inspection  of  reports,  &c. 

114.  1.  Holders  of  preference  shares  and  debentures  of  a  company  shall  have  the 
same  right  to  receive  and  inspect  the  balance  sheets  of  the  company  and 
the  reports  of  the  auditors  and  other  reports  as  is  possessed  by  the  holders 
of  ordinary  shares  in  the  company. 
2.  This  section  shall  not  apply  to  a  private  company,  nor  to  a  company  re- 
gistered before  the  first  day  of  July  nineteen  hundred  and  eight. 

Carrying  on  Business  with  less  than  the  legal  Minimum  of  Members. 

Prohibition  of  carrying  on  business  with  fewer  than  seven  or,  in  the  case  of  a  private  company, 
two  members. 

115.  If  at  any  time  the  number  of  members  of  a  company  is  reduced,  in  the 
case  of  a  private  company,  below  two,  or,  in  the  case  of  any  other  company, 
below  seven,  and  it  carries  on  business  for  more  than  six  months  while  the  number 
is  so  reduced,  every  person  who  is  a  member  of  the  company  during  the  time 
that  it  so  carries  on  business  after  those  six  months,  and  is  cognisant  of  the  fact 
that  it  is  carrying  on  business  with  fewer  than  two  members,  or  seven  members, 
as  the  case  may  be,  shall  be  severally  hable  for  the  payment  of  the  whole  debts 
of  the  company  contracted  during  that  time,  and  may  be  sued  for  the  same, 
without  joinder  in  the  action  of  any  other  member. 

Service  and  Authentication  of  Documents. 

Service  of  documents  on  company. 

116.  A  document  may  be  served  on  a  company  by  leaving  it  at  or  sending 
it  by  post  to  the  registered  office  of  the  company. 

Authentication  of  documents. 

117.  A  document  or  proceeding  requiring  authentication  by  a  company  may 
be  signed  by  a  director,  secretary,  or  other  authorised  officer  of  the  company, 
and  need  not  be  under  its  common  seal. 

Tables  and  Forms. 

Application  and  alteration  of  tables  and  forms. 

118.  1.  The  forms  in  the  Third  Schedule  to  this  Act  or  forms  as  near  thereto  as 

circumstances  admit  shall  be  used  in  all  matters  to  which  those  forms  refer. 

2.  The  Board  of  Trade  may  alter  any  of  the  tables  and  forms  in  the  First 
Schedule  to  this  Act,  so  that  it  does  not  increase  the  amount  of  fees  payable 
to  the  registrar  in  the  said  schedule  mentioned,  and  may  alter  or  add  to 
the  forms  in  the  said  Third  Schedule. 

3.  Any  such  table  or  form,  when  altered,  shall  be  pubUshed  in  the  London 
Gazette,  and  thenceforth  shall  have  the  same  force  as  if  it  were  included 
in  one  of  the  Schedules  to  this  Act,  but  no  alteration  made  by  the  Board 
of  Trade  in  Table  A.  in  the  said  First  Schedule  shall  affect  any  company 
registered  before  the  alteration,  or  repeal,  as  respects  that  company,  any 
portion  of  that  table. 

Arbitrations. 
Arbitration  between  companies  and  others. 

119.  1.  A  company  may  by  writing  under  its  common  seal  agree  to  refer  and  may 

refer  to  arbitration,  in  accordance  with  the  Railway  Companies  Arbitration 
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Act,  1859,  any  existing  or  future  difference  between  itself  and  any  other 
company  or  person. 

2.  Companies  parties  to  the  arbitration  may  delegate  to  the  arbitrator  power 
to  settle  any  terms  or  to  determine  any  matter  capable  of  being  lawfully 
settled  or  determined  by  the  companies  themselves,  or  by  their  directors 
or  other  managing  body. 

3.  All  the  provisions  of  the  Railway  Companies  Arbitration  Act,  1859,  shall 
apply  to  arbitrations  between  companies  and  persons  in  pursuance  of 
this  Act;  and  in  the  construction  of  those  provisions  "the  companies"  shall 
include  companies  under  this  Act. 

Power  to  Compromise. 
Power  to  compromise  with  creditors  and  members. 

120.  1.  Where  a   compromise   or  arrangement  is  proposed  between  a  company 

and  its  creditors  or  any  class  of  them,  or  between  the  company  and  its 
members  or  any  class  of  them,  the  court  may,  on  the  application  in  a 
summary  way  of  the  company  or  of  any  creditor  or  member  of  the  com- 
pany or,  in  the  case  of  a  company  being  wound  up,  of  the  liquidator, 
order  a  meeting  of  the  creditors  or  class  of  creditors,  or  of  the  members 
of  the  company  or  class  of  members,  as  the  case  may  be,  to  be  summoned 
in  such  manner  as  the  court  directs. 

2.  If  a  majority  in  number  representing  three-fourths  in  value  of  the  credi- 
tors or  class  of  creditors,  or  members  or  class  of  members,  as  the  case 
may  be,  present  either  in  person  or  by  proxy  at  the  meeting,  agree  to 
any  compromise  or  arrangement,  the  compromise  or  arrangement  shall,  if 
sanctioned  by  the  court,  be  binding  on  all  the  creditors  or  the  class  of 
creditors,  or  on  the  members  or  class  of  members,  as  the  case  may  be, 
and  also  on  the  company  or,  in  the  case  of  a  company  in  the  course  of 
being  wound  up,  on  the  hquidator   and  contributories  of  the  company. 

3.  In  this  section  the  expression  "company"  means  any  company  liable  to 
be  wound  up  imder  this  Act. 

Meaning  of  "Private  Company." 
Meaning  of  "private  company." 

121.  1.  For  the  purposes  of  this  Act  the  expression  "private  company"  means  a 

company  which  by  its  articles  — 

a)  Restricts  the  right  to  transfer  its  shares;  and 

b)  Limits  the  number  of  its  members  (exclusive  of  persons  who  are  in 
the  employment  of  the  company)  to  fifty;  and 

c)  Prohibits  any  invitation  to  the  public  to  subscribe  for  any  shares  or 
debentures  of  the  company. 

2.  A  private  company  may,  subject  to  anything  contained  in  the  memoran- 
dum or  articles,  by  passing  a  special  resolution  and  by  filing  with  the 
registrar  of  companies  such  a  statement  in  Ueu  of  prospectus  as  the 
company,  if  a  pubhc  company,  would  have  had  to  file  before  aUoting  any 
of  its  shares  or  debentures,  together  with  such  a  statutory  declaration  as  the 
company,  if  a  pubhc  company,  would  have  had  to  file  before  commencing 
business,  turn  itself  into  a  pubhc  company. 

3.  Where  two  or  more  persons  hold  one  or  more  shares  in  a  company  jointly 
they  shall,  for  the  purpsoses  of  this  section,  be  treated  as  a  single  member. 

Part  IV.    Winding  up. 

Preliminary. 

Modes  ol  winding  up. 

122.  1.  The  winding  up  of  a  company  may  be  either  — 

a)  By  the  court;  or 

b)  Voluntary;  or 

c)  Subject  to  the  supervision  of  the  court. 

2.  The  provisions  of  this  Act  with  respect  to  winding  up  apply,  imless  the 
contrary  appears,  to  the  winding  up  of  a  company  in  any  of  those  modes. 
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Contributories. 
Liability  as  contributories  of  present  and  past  members. 

123.    1.  In  the  event   of  a  company  being  wound  up,   every  present  and  past 
member  shall,  subject  to  the  provisions  of  this  section,  be  liable  to  con- 
tribute to  the  assets  of  the  company  to  an  amount  sufficient  for  payment 
of  its  debts  and  liabilities  and  the  costs,    charges,  and  expenses  of  the 
winding  up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
among  themselves,  with  the  qualifications  following  (that  is  to  say) :  — 
i)  A  past  member  shall  not  be  Uable  to  contribute  if  he  has  ceased  to 
be  a  member  for  one  year  or  upwards  before  the  commencement  of 
the  winding  up; 
ii)  A  past  member  shall  not  be  liable  to  contribute  in  respect  of  any  debt  or 
liabUity  of  the  company  contracted  after  he  ceased  to  be  a  member; 
iii)  A  past  member  shall  not  be  hable  to  contribute  unless  it  appears  to 
the  court  that  the  existing  members  are  unable  to  satisfy  the  contri- 
butions required  to  be  made  by  them  in  pursuance  of  this  Act; 
iv)  In  the  case  of  a  company  hmited  by  shares  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past  member ; 
v)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution  shall 
be  required  from  any  member  exceeding  the  amount  undertaken  to 
be  contributed  by  him  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up; 
vi)  Nothing  in  this  Act  shall  invaHdate  any  provision  contained  in  any 
policy  of  insurance  or  other  contract  whereby  the  Uabihty  of  individual 
members  on  the  pohcy  or  contract  is  restricted,  or  whereby  the  funds 
of  the  company  are  alone  made  hable  in  respect  of  the  poHcy  or  contract ; 
vii)  A  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member  by 
way  of  dividends,  profits,  or  otherwise,  shall  not  be  deemed  to  be  a 
debt  of  the  company,  payable  to  that  member  in  a  case  of  competition 
between  himself  and  any  other  creditor  not  a  member  of  the  company; 
but  any  such  sum  may  be  taken  into  account  for  the  purpose  of  the 
final  adjustment  of  the  rights  of  the  contributories  among  themselves. 

2.  In  the  winding  up  of  a  limited  company,  any  director  or  manager,  whether 
past  or  present,  whose  Uabihty  is,  in  pursuance  of  this  Act,  unlimited, 
shall,  in  addition  to  his  liability  (if  any)  to  contribute  as  an  ordinary 
member,  be  hable  to  make  a  further  contribution  as  if  he  were  at  the 
commencement  of  the  winding  up  a  member  of  an  unhmited  company: 
Provided  that  — 

i)  A  past  director  or  manager  shaU.  not  be  hable  to  make  such  further 
contribution  if  he  has  ceased  to  hold  office  for  a  year  or  upwards  before 
the  commencement  of  the  winding  up; 
ii)  A  past  director  or  manager  shall  not  be  hable  to  make  such  further 
contribution  in  respect  of  any  debt  or  liabUity  of  the  company  contracted 
after  he  ceased  to  hold  office; 
iii)  Subject  to  the  articles  of  the  company,  a  director  or  manager  shall  not 
be  liable  to  make  such  further  contribution  unless  the  court  deems  it 
necessary  to  require  that  contribution  in  order  to  satisfy  the  debts  and 
habihties  of  the  company,  and  the  costs,  charges,  and  expenses  of  the 
winding  up. 

3.  In  the  winding  up  of  a  company  Hmited  by  guarantee  which  has  a  share 
capital,  every  member  of  the  company  shall  be  hable,  in  addition  to  the 
amount  undertaken  to  be  contributed  by  him  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up,  to  contribute  to  the  extent  of  any 
sums  unpaid  on  any  shares  held  by  him. 

Definition  of  contributory. 

124.  The  term  "contributory"  means  every  person  liable  to  contribute  to  the 
assets  of  a  company  in  the  event  of  its  being  wound  up,  and  in  all  proceedings  for 
determining  and  in  all  proceedings  prior  to  the  final  determination  of  the  persons 
who  are  to  be  deemed  contributories,  includes  any  person  alleged  to  be  a  contributory. 
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Nature  of  liability  ot  contributory. 

125.  The  liability  of  a  contributory  shall  create  a  debt  (in  England  and  Ire- 
land of  the  nature  of  a  specialty)  accruing  due  from  him  at  the  time  when  his 
Hability  commenced,  but  payable  at  the  times  when  calls  are  made  for  enforcing 
the  liabiUty. 

Contributories  in  ease  o{  death  of  member. 

126.  1 .  If  a  contributory  dies  either  before  or  after  he  has  been  placed  on  the  list 
of  contributories,  his  personal  representatives  and  his  heirs  and  devisees, 
shall  be  hable  in  a  due  course  of  administration  to  contribute  to  the  assets 
of  the  company  in  discharge  of  his  habihty  and  shall  be  contributories 
accordingly. 

2.  Where  the  personal  representatives  are  placed  on  the  hst  of  contri- 
butories, the  heirs  or  devisees  need  not  be  added,  but,  except  in  the 
case  of  heirs  or  devisees  of  any  such  real  estate  in  England,  they  may  be 
added  as  and  when  the  court  thinks  fit. 

3.  If  the  personal  representatives  make  default  in  paying  any  money  ordered 
to  be  paid  by  them,  proceedings  may  be  taken  for  administering  the 
personal  and  real  estates  of  the  deceased  contributory,  or  either  of  them, 
and  of  compeUing  payment  there  out  of  the  money  due. 

Contributories  in  case  of  bankruptcy  of  member. 

127.  If  a  contributory  becomes  bankrupt,  either  before  or  after  he  has  been 
placed  on  the  list  of  contributories,  then: 

1.  His  trustee  in  bankruptcy  shall  represent  him  for  all  the  purposes  of  the 
winding  up,  and  shall  be  a  contributory  accordingly,  and  may  be  called 
on  to  admit  to  proof  against  the  estate  of  the  bankrupt,  or  otherwise 
to  allow  to  be  paid  out  of  his  assets  in  due  course  of  law,  any  money  due 
from  the  bankrupt  in  respect  of  his  habihty  to  contribute  to  the  assets  of 
the  company;  and 

2.  There  may  be  proved  against  the  estate  of  the  bankrupt  the  estimated 
value  of  his  liabihty  to  future  calls  as  well  as  calls  already  made. 

Provision  as  to  married  women. 

128.  1.  The  husband  of  a  female  contributory  married  before  the  date  of  the 
commencement  of  the  Married  Women's  Property  Act,  1882,  or  the 
Married  Women's  Property  (Scotland)  Act,  1881,  as  the  case  may  be, 
shall,  during  the  continuance  of  the  marriage,  be  hable,  as  respects  any 
hability  attaching  to  any  shares  acquired  by  her  before  that  date,  to 
contribute  to  the  assets  of  the  company  the  same  sum  as  she  would  have 
been  hable  to  contribute  if  she  had  not  married,  and  he  shall  be  a  contri- 
butory accordingly. 
2.  Subject  as  aforesaid,  nothing  in  this  Act  shall  affect  the  provisions  of  the 
Married  Women's  Property  Act,  1882,  or  the  Married  Women's  Property 
(Scotland)  Act,  1881. 

Winding  up  by  Court. 
Circumstances  in  whicli  company  may  be  wound  up  by  court. 
129,  A  company  may  be  wound  up  by  the  court  — 
i)  If  the  company  has  by  special  resolution  resolved  that  the  company  be 

wound  up  by  the  court; 
ii)  If  default  is  made  in  fihng  the  statutory  report  or  in  holding  the  statutory 

meeting; 
iii)  If  the  company  does  not  commence  its  business  within  a  year  from  its 

incorporation,  or  suspends  its  business  for  a  whole  year; 
iv)  If  the  number  of  members  is  reduced,  in  the  case  of  a  private  company, 

below  two,  or,  in  the  case  of  any  other  company,  below  seven; 
v)  If  the  company  is  unable  to  pay  its  debts; 

vi)  If  the  court  is  of  opinion  that  it  is  just  and  equitable  that  the  company 
should  be  wound  up. 
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Company  when  deemed  nnable  to  pay  Its  debts. 

130.  A  company  shall  be  deemed  to  be  iinable  to  pay  its  debts  — 
i)  If  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is  in- 
debted in  a  sum  exceeding  fifty  pounds  then  due,  has  served  on  the  com- 
pany, by  leaving  the  same  at  its  registered  office,  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum  so  due,  and  the  company 
has  for  three  weeks  thereafter  neglected  to  pay  the  sum,  or  to  secure 
or  compound  for  it  to  the  reasonable  satisfaction  of  the  creditor;  or 

ii)  If  in  England  or  Ireland,  execution  or  other  process  issued  on  a  judgment 
decree  or  order  of  any  cq/ait  in  favour  of  a  creditor  of  the  company,  is 
returned  unsatisfied  in  whole  or  in  part;  or 

iii)  If,  in  Scotland,  the  inducise  of  a  charge  for  payment  on  an  extract  decree, 
or  an  extract  registered  bond,  or  an  extract  registered  protest  have  expired 
without  payment  being  made;  or 

iv)  If  it  is  proved  to  the  satisfaction  of  the  court  that  the  company  is  unable 
to  pay  its  debts,  and  in  determining  whether  a  company  is  xinable  to  pay 
its  debts,  the  court  shall  take  into  account  the  contingent  and  prospec- 
tive habilities  of  the  company. 

Jurisdiction  to  wind  up  companies  in  England. 

131.    1.  The  courts  having  jurisdiction  to  wind  up  companies  registered  in  England 

shall  be  the  High  Court,  the  chancery  courts  of  the  counties  palatine  of 

Lancaster  and  Durham,  and  the  county  courts. 

2.  Where  the  amount  of  the  share  capital  of  a  company  paid  up  or  credited 
as  paid  up  exceeds  ten  thousand  pounds,  a  petition  to  wind  up  the  com- 
pany shall  be  presented  to  the  High  Court,  or,  in  the  case  of  a  company 
whose  registered  office  is  situate  within  the  jurisdiction  of  either  of  the 
palatine  courts  aforesaid,  either  to  the  High  Court  or  to  the  palatine  court 
having  jurisdiction. 

3.  Where  the  amount  of  the  share  capital  of  a  company  paid  up  or  credited 
as  paid  up  does  not  exceed  ten  thousand  pounds,  and  the  registered  office 
of  the  company  is  situated  within  the  jurisdiction  of  a  county  court  having 
jinisdiction  under  this  Act,  a  petition  to  wind  up  the  company  shall  be 
presented  to  that  county  court. 

4.  Where  a  company  is  formed  for  working  mines  within  the  stannaries  and 
is  not  shown  to  be  actually  working  mines  beyond  the  hmits  of  the  stan- 
naries, or  to  be  engaged  in  any  other  undertaking  beyond  those  hmits, 
or  to  have  entered  into  a  contract  for  such  working  or  undertaking,  a 
petition  to  wind  up  the  company  shall  be  presented  to  the  court  exer- 
cising the  stannaries  jurisdiction  whatever  may  be  the  amount  of  the 
capital  of  the  company  and  wherever  the  registered  office  of  the  company 
is  situate. 

5.  The  Lord  Chancellor  may  by  order  exclude  a  county  court  from 
having  jurisdiction  under  this  Act,  and  for  the  purposes  of  that  juris- 
diction may  attach  its  district,  or  any  part  thereof,  to  the  High  Court 
or  any  other  county  court,  and  may  revoke  or  vary  any  such  order  or 
any  Uke  order  made  under  the  Companies  (Wining  Up)  Act,  1890. 
—  In  exercising  his  powers  under  this  section  the  Lord  Chancellor  shall 
provide  that  a  county  court  shall  not  have  jurisdiction  under  this  Act 
unless  it  has  for  the  time  being  jurisdiction  in  bankruptcy.  —  An  order 
made  under  this  provision  shall  not  affect  any  jurisdiction  or  powers 
vested  in  any  county  court  under  or  by  virtue  of  the  Stannaries  Juris- 
diction (AboUtion)  Act,  1896. 

6.  Every  court  in  England  having  jurisdiction  under  this  Act  to  wind  up 
a  company  shall  for  the  purposes  of  that  jurisdiction  have  all  the  powers 
of  the  High  Court,  and  every  prescribed  officer  of  the  court  shall  perform 
any  duties  which  an  officer  of  the  High  Court  may  discharge  by  order  of 
the  judge  thereof  or  otherwise  in  relation  to  the  winding  up  of  a  company. 

7.  Nothing  in  this  section  shall  invahdate  a  proceeding  by  reason  of  its 
being  taken  in  a  wrong  court. 

8.  For  the  purposes  of  this  section  the  expression  "registered  office"  means 
the   place  which  has  longest  been  the  registered  office  of  the  company 
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during  the  six  months  immediately  preceding   the  presentation  of  the 
petition  for  winding  up. 

Conduct  ol  winding-up  business  in  Higli  Court  in  England. 

132.  Subject  to  general  rules  and  to  orders  of  transfer  made  under  the  autho- 
rity of  the  Supreme  Court  of  Judicature  Act,  1873,  and  the  Acts  amending  it, 
the  jurisdiction  to  wind  up  companies  of  the  High  Court  in  England  under  this 
Act  shall,  as  the  Lord  Chancellor  may  from  time  to  time  by  general  order  direct, 
be  exercised,  either  generally  or  in  specified  classes  of  cases,  either  by  such  judge 
or  judges  of  the  Chancery  Division  of  the  High  Court  as  the  Lord  Chancellor  may 
assign  to  exercise  that  jurisdiction,  or  by  the  judge  who,  for  the  time  being,  exer- 
cises the  bankruptcy  jurisdiction  of  the  High  Court. 

Transfer  of  proceedings. 

133.  1.  The  winding  up  of  a  company  by  the  court  in  England  or  any  proceedings 
in  the  winding  up  may  at  any  time  and  at  any  stage,  and  either  with 
or  without  appUcation  from  any  of  the  parties  thereto,  be  transferred 
from  one  court  to  another  court,  or  may  be  retained  in  the  court  in  which 
the  proceedings  were  commenced,  although  it  may  not  be  the  court  in 
which  they  ought  to  have  been  commenced. 

2.  The  powers  of  transfer  given  by  the  foregoing  provisions  of  this  section 
may,  subject  to  and  in  accordance  with  general  rules,  be  exercised  by  the 
Lord  Chancellor  or  by  any  judge  of  the  High  Court  having  jurisdiction 
under  this  Act,  or,  as  regards  any  case  within  the  jurisdiction  of  any 
other  court,  by  the  judge  of  that  court. 

3.  If  any  question  arises  in  any  winding  up  proceeding  in  a  county  court 
which  aU  the  parties  to  the  proceeding,  or  which  one  of  them  and  the 
judge  of  the  court,  desire  to  have  determined  in  the  first  instance  in  the 
High  Court,  the  judge  shall  state  the  facts  in  the  form  of  a  special  case 
for  the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and  the 
proceedings,  or  such  of  them  as  may  be  required,  shall  be  transmitted 
to  the  High  Court  for  the  purposes  of  the  determination. 

Jurisdiction  to  wind  up  companies  in  Ireland. 

134.  The  court  having  jurisdiction  to  wind  up  companies  registered  in  Ireland 
shall  be  the  High  Court:  —  Provided  that  where  the  High  Court  in  Ireland  makes 
an  order  for  winding  up  a  company  it  may,  if  it  thinks  fit,  direct  that  all  sub- 
sequent proceedings  in  the  winding  up  be  had  in  the  court  of  bankruptcy  haying 
jurisdiction  in  the  place  in  which  the  registered  office  of  the  company  is  situate; 
and  thereupon  those  proceedings  shall  be  taken  in  that  court  of  bankruptcy  accor- 
dingly, and  that  court  shall,  for  the  purposes  of  the  winding  up,  have  aU  the 
powers  of  the  High  Court  in  Ireland. 

Jurisdiction  to  wind  up  companies  in  Scotland. 

135.  The  court  having  jurisdiction  to  wind  up  companies  registered  in  Scot- 
land shall  be  the  Court  of  Session  in  either  division  thereof,  or,  in  the  event 
of  a  remit  to  a  permanent  Lord  Ordinary,  that  Lord  Ordinary  during  session, 
and  in  time  of  vacation  the  Lord  Ordinary  on  the  bills. 

Power  in  Scotland  to  remit  winding  up  to  Lord  Ordinary. 

136.  Where  the  court  in  Scotland  makes  a  winding  up  order,  it  may,  if  it 
thinks  fit,  at  any  time  direct  aU  subsequent  proceedings  in  the  winding  up  to  be 
taken  before  one  of  the  permanent  Lords  Ordinary,  and  remit  the  win&ng  up 
to  him  accordingly,  and  thereupon  that  Lord  Ordinary  shall,  for  the  purposes 
of  the  winding  up,  have  aU  the  powers  and  jinisdiction  of  the  court:  —  Provided 
that  the  Lord  Ordinary  may  report  to  the  division  of  the  court  any  matter  which 
may  arise  in  the  course  of  the  winding  up. 

Provisions  as  to  applications  for  winding  up. 

137.  1.  An  appHcation  to  the  court  for  the  winding  up  of  a  company  shall  be 
by  petition,  presented  subject  to  the  provisions  of  this  section,  either  by 
the  company,  or  by  any  creditor  or  creditors  (including  any  contingent 
or  prospective  creditor  or  creditors),  contributory  or  contributories  or  by 
all  or  any  of  those  parties,  together  or  separately:  Provided  that 
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a)  A  contributory  shall  not  be  entitled  to  present  a  petition  for  winding 
up  a  company  unless  — 

i)  Either  the  number  of  members  is  reduced,  in  the  case  of  a  private 
company,  below  two,  or,  in  the  case  of  any  other  company,  below 
seven;  or 
ii)  The  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  originally  allotted  to  him  or  have  been  held  by  him,  and 
registered  in  lus  name,  for  at  least  six  months  during  the  eighteen 
months  before  the  commencement  of  the  winding  up,  or  have  de- 
volved on  him  through  the  death  of  a  former  holder;  and 

b)  A  petition  for  winding  up  a  company  on  the  ground  of  default  in 
fihng  the  statutory  report  or  in  holding  the  statutory  meeting  shall 
not  be  presented  by  any  person  except  a  shareholder,  nor  before  the 
expiration  of  fourteen  days  after  the  last  day  on  which  the  meeting 
ought  to  have  been  held;  and 

c)  The  court  shall  not  give  a  hearing  to  a  petition  for  winding-up  a  com- 
pany by  a  contingent  or  prospective  creditor  until  such  security  for 
costs  has  been  given  as  the  court  thinks  reasonable  and  until  a  prima 
facie  case  for  winding-up  has  been  estabUshed  to  the  satisfaction  of 
the  court. 

2.  Where  a  company  is  being  wound  up  voluntarily  or  subject  to  super- 
vision in  England,  a  petition  may  be  presented  by  the  official  receiver 
attached  to  the  court,  as  well  as  by  any  other  person  authorised  in  that 
behalf  under  the  other  provisions  of  this  section,  but  the  court  shall 
not  make  a  winding-up  order  on  the  petition  unless  it  is  satisfied  that  the 
voluntary  winding  up  or  winding  up  subject  to  supervision  cannot  be 
continued  with  due  regard  to  the  interests  of  the  creditors  or  contei- 
butories. 

3.  Where  under  the  provisions  of  this  Part  of  this  Act  any  person  as  being 
the  husband  of  a  female  contributory  is  himself  a  contributory,  and  a 
share  has  diulng  the  whole  or  any  part  of  the  six  months  been  held  by  or 
registered  in  the  name  of  the  wife,  or  by  or  in  the  name  of  a  trustee  for 
the  wife  or  for  the  husband,  the  share  shall,  for  the  purposes  of  this 
section,  be  deemed  to  have  been  held  by  and  registered  in  the  name  of 
the  husband. 

Effect  of  winding-up  order. 

138.  An  order  for  winding  up  a  company  shall  operate  in  favour  of  all  the 
creditors  and  of  all  the  contributories  of  the  company  as  if  made  on  the  joint 
petition  of  a  creditor  and  of  a  contributory. 

Commencement  of  winding  up  by  court. 

139.  A  winding  up  of  a  company  by  the  court  shall  be  deemed  to  commence 
at  the  time  of  the  presentation  of  the  petition  for  the  winding  up. 

Power  to  stay  or  restrain  proceedings  against  company. 

140.  At  any  time  after  the  presentation  of  a  petition  for  winding  up,  and  before 
a  winding-up  order  has  been  made,  the  company,  or  any  creditor  or  contributory, 
may  — 

a)  Where  any  action  or  proceeding  against  the  company  is  pending  in  the 
High  Court  or  Court  of  Appeal  in  England  or  Ireland,  apply  to  the  court 
in  which  the  action  or  proceeding  is  pending  for  a  stay  of  proceedings 
therein;  and 

b)  Where  any  other  action  or  proceeding  is  pending  against  the  company, 
apply  to  the  court  having  jurisdiction  to  wind  up  the  company  to  restrain 
further  proceedings  in  the  action  or  proceeding; 

and  the  court  to  which  appUcation  is  so  made  may,  as  the  case  may  be,  stay  or 
restrain  the  proceedings  accordingly  on  such  terms  as  it  thinks  fit. 

Powers  of  court  on  liearing  petition. 

141.  1.  On  hearing  the  petition  the  court  may  dismiss  it  with  or  without  costs,  or 
adjourn  the  hearing  conditionally  or  unconditionally,  or  make  any  interim 
order,  or  any  other  order  that  it  deems  just,  but  the  court  shall  not  refuse 
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to  make  a  winding-up  order  on  the  ground  only  that  the  assets  of  the 
company  have  been  mortgaged  to  an  amount  equal  to  or  in  excess  of  those 
assets  or  that  the  company  has  no  assets. 
2.  Where  the  petition  is  presented  on  the  ground  of  default  in  filing  the  statutory 
report  or  in  holding  the  statutory  meeting,  the  court  may  order  the  costs  to 
be  paid  by  any  persons  who,  in  the  opinion  of  the  court,  are  responsible 
for  the  default. 

Actions  stayed  on  winding-up  order. 

142.  When  a  winding-up  order  has  been  made,  no  action  or  proceeding  shall 
be  proceeded  with  or  commenced  against  the  company  except  by  leave  of  the 
court,  and  subject  to  such  terms  as  the  court  may  impose. 

Copy  of  order  to  be  forwarded  to  registrar. 

143.  On  the  making  of  a  winding-up  order,  a  copy  of  the  order  must  forthwith 
be  forwarded  by  the  company  to  the  registrar  of  companies,  who  shall  make  a  minute 
thereof  in  his  books  relating  to  the  company. 

Power  of  conrt  to  stay  winding  up. 

144.  The  court  may  at  any  time  after  an  order  for  winding  up,  on  the  appli- 
cation of  any  creditor  or  contributory,  and  on  proof  to  the  satisfaction  of  the  court 
that  all  proceedings  in  relation  to  the  winding  up  ought  to  be  stayed,  make  an 
order  staying  the  proceedings,  either  altogether  or  for  a  limited  time,  on  such  terms 
and  conditions  as  the  court  thinks  fit. 

Court  may  have  regard  to  wishes  of  creditors  or  contrlbutories. 

145.  The  court  may,  as  to  aU  matters  relating  to  a  winding  up,  have  regard 
to  the  wishes  of  the  creditors  or  contrlbutories  as  proved  to  it  by  any  sufficient 
evidence. 

Official  Receiver. 

Definition  of  official  receiver. 

146.  1.  For  the  purposes  of  this  Act  so  far  as  it  relates  to  the  winding  up  of  com- 
panies by  the  court  in  England,  the  term  "official  receiver"  shall  mean  the 
official  receiver,  if  any,  attached  to  the  court  for  bankruptcy  purposes, 
or  if  there  is  more  than  one  such  official  receiver,  then  such  one  of  them 
as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official  receiver, 
then  an  officer  appointed  for  the  purpose  by  the  Board  of  Trade. 
2.  Any  such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be 
styled  the  official  receiver. 

Statement  of  company's  affairs  to  be  submitted  to  official  receiver. 

i47.  1.  Where  the  court  in  England  has  made  a  winding-up  order,  there  shall  be 
made  out  and  submitted  to  the  official  receiver  a  statement  as  to  the  affairs 
of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and  showing 
the  particulars  of  its  assets,  debts,  and  liabiUties,  the  names,  residences, 
and  occupations  of  its  creditors,  the  securities  held  by  them  respectively,  the 
dates  when  the  securities  were  respectively  given,  and  such  further  or  other 
information  as  may  be  prescribed  or  as  the  official  receiver  may  require. 

2.  The  statement  shall  be  submitted  and  verified  by  one  or  more  of  the  persons 
who  are  at  the  time  of  the  winding-up  order  the  directors  and  by  the 
person  who  is  at  that  time  the  secretary  or  other  chief  officer  of  the  com- 
pany, or  by  such  of  the  persons  being  or  having  been  directors  or  officers 
of  the  company  or  having  taken  part  in  the  formation  of  the  company  at 
any  time  within  one  year  before  the  winding-up  order,  as  the  official  receiver, 
subject  to  the  direction  of  the  court,  may  require  to  submit  and  verify 
the  same. 

3.  The  statement  shall  be  submitted  within  fourteen  days  from  the  date  of 
the  order,  or  within  such  extended  time  as  the  official  receiver  or  the  court 
may  for  special  reasons  appoint. 

4.  Any  person  making  or  concurring  in  making  the  statement  and  affidavit 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official 
receiver,  out  of  the  assets  of  the  company,  such  costs  and  expenses  incurred 
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in  and  about  the  preparation  and  making  of  the  statement  and  affidavit 
as  the  official  receiver  may  consider  reasonable,  subject  to  an  appeal  to 
the  court. 

5.  If  any  person,  without  reasonable  excuse,  makes  default  in  complying  with 
the  requirements  of  this  section  he  shaU  be  Uable  to  a  fine  not  exceeding 
ten  poimds  for  every  day  during  which  the  default  continues. 

6.  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory 
of  the  company  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable 
times,  on  payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted 
in  pursuance  of  this  section,  and  to  a  copy  thereof  or  extract  therefrom. 
But  any  person  untruthfully  so  stating  himself  to  be  a  creditor  or  contributory 
shall  be  guilty  of  a  contempt  of  court  and  shall  be  punishable  accordingly 
on  the  appHcation  of  the  liquidator  or  of  the  official  receiver. 

Report  by  otficial  receiver. 

148.  1.  Where  the  court  in  England  has  made  a  winding-up  order,  the  official 

receiver  shall,  as  soon  as  practicable  after  receipt  of  the  statement  of 
the  company's  affairs,  submit  a  preUminary  report  to  the  court,  — 

a)  As  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the 
estimated  amount  of  assets  and  UabiUties ;  and 

b)  If  the  company  has  failed,  as  to  the  causes  of  the  failure ;  and 

c)  Whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter 
relating  to  the  promotion,  formation,  or  failure  of  the  company,  or  the 
conduct  of  the  business  thereof. 

2.  The  official  receiver  may  also,  if  he  thinks  fit,  make  a  further  report,  or 
further  reports,  stating  the  manner  in  which  the  company  was  formed  and 
whether  in  his  opinion  any  fraud  has  been  committed  by  any  person  in  its 
promotion  or  formation,  or  by  any  director  or  other  officer  of  the  company 
in  relation  to  the  company  since  the  formation  thereof,  and  any  other  matters 
which  in  his  opinion  it  is  desirable  to  bring  to  the  notice  of  the  court. 

Liquidators. 

Appointment,  remuneration,  and  title  of  liquidators. 

149.  1.  For  the  purpose  of  conducting  the  proceedings  in  winding  up  a  company 

and  performing  such  duties  in  reference  thereto  as  the  court  may  impose, 
the  court  may  appoint  a  Uquidator  or  hquidators. 

2.  The  court  may  make  such  an  appointment  provisionally  at  any  time  after 
the  presentation  of  a  petition  and  before  (where  the  proceedings  are  in 
England)  the  making  of  an  order  for  winding  up,  or  (where  the  proceedings 
are  in  Scotland  or  Ireland)  the  first  appointment  of  liquidators. 

3.  Where  the  proceedings  are  in  England:  — 

a)  If  a  provisional  Uquidator  is  appointed  before  the  making  of  a  winding- 
up  order,  the  official  receiver  or  any  other  fit  person  may  be  appointed; 

b)  On  a  winding-up  order  being  made  the  official  receiver  shall  by 
virtue  of  his  office  become  the  provisional  Uquidator  and  shall  continue 
to  act  as  such  until  he  or  another  person  becomes  Uquidator  and  is  capable 
of  acting  as  such; 

c)  When  a  person  other  than  the  official  receiver  is  appointed  Uquidator 
he  shaU  not  be  capable  of  acting  as  Uquidator  until  he  has  notified  his 
appointment  to  the  registrar  of  companies  and  given  security  in  the 
prescribed  manner  to  the  satisfaction  of  the  Board  of  Trade. 

4.  If  more  than  one  Uquidator  is  appointed  by  the  court,  the  court  shall  declare 
whether  any  act  by  this  Act  required  or  authorised  to  be  done  by  the  Uquidator 
is  to  be  done  by  aU  or  any  one  or  more  of  the  persons  appointed. 

5.  In  a  winding  up  in  Scotland  or  Ireland  the  court  may  determine  whether 
any  and  what  security  is  to  be  given  by  a  Uquidator  on  his  appointment. 

6.  A  Uquidator  appointed  by  the  court  may  resign  or,  on  cause  shown,  be 
removed  by  the  court. 

7.  A  vacancy  in  the  office  of  a  Uquidator  appointed  by  the  court  shaU 
be  fiUed  by  the  court.  —  In  a  winding  up  in  England  the  official 
receiver  shall  by  virtue  of  his  office  be  the  Uquidator  during  the  vacancy. 
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8.  Where  a  person  other  than  the  dfficial  receiver  is  appointed  Uquidator, 
he  shall  receive  such  salary  or  remuneration  by  way  of  percentage  or 
otherwise  as  the  court  may  direct;  and,  if  more  such  persons  than 
one  are  appointed  hquidators,  their  remuneration  shall  be  distributed 
among  them  in  such  proportions  as  the  court  directs. 

9.  A  Hquidator  shall  be  described  as  follows  (that  is  to  say) : 

a)  In  a  winding  up  in  England,  where  a  person  other  than  the  official 
receiver  is  liquidator,  by  the  style  of  the  hquidator,  and  where  the 
official  receiver  is  hquidator,  by  the  style  of  the  official  receiver  and 
Hquidator,   and 

b)  In  a  winding  up  in  Scotland  or  Ireland,  by  the  style  of  the  official 
Hquidatot, 

of  the  particular  company  in  respect  of  which  he  is  appointed,  and  not  by 
his  individual  name. 
10.  The  acts  of  a  Uquidator  shall  be  vahd  notwithstanding  any  defects  that 
may  afterwards  be  discovered  in  his  appointment  or  quaUfication. 

Custody  of  company's  property. 

150.  1.  In  a  winding  up  by  the  court  the  Hquidator  shall  take  into  his  custody, 

or  under  his  control,  aH  the  property  and  things  in  action  to  which  the 
company  is  or  appears  to  be  entitled. 
2.  In  a  winding  up  by  the  court  in  Scotland  or  Ireland,  if  and  so  long  as 
there  is  no  Hquidator,  aU  the  property  of  the  company  shaU  be  deemed  to 
be  in  the  custody  of  the  court. 

Powers  ot  liquidator. 

151.  1^1.  The  Hquidator  in  a  winding  up  by  the  court  shaU  have  power,  in  the  case 

of  a  winding  up  in  England  with  the  sanction  either  of  the  court  or  of  the 
committee  of  inspection,  and  in  the  case  of  a  winding  up  in  Scotland  or 
Ireland  with  the  sanction  of  the  court  — 

a)  To  bring  or  defend  any  action  or  other  legal  proceeding  in  the  name 
and  on  behalf  of  the  company; 

b)  To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beneficial  winding-up  thereof; 

c)  In  the  case  of  a  winding  up  in  England,  to  employ  a  soHcitor  or  other 
agent  to  take  any  proceedings  or  do  any  business  which  the  Hquidator 
is  unable  to  take  or  do  himself;  but  the  sanction  in  this  case  must  be 
obtained  before  the  employment,  except  in  cases  of  urgency,  and  in  those 
cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining 
the  sanction; 

d)  In  the  case  of  a  winding  up  in  Scotland  or  Ireland,  to  appoint  a 
soHcitor  or  law  agent  to  assist  him  in  the  performance  of  his  duties. 

2.  The  Hquidator  in  a  winding  up  by  the  court  shall  have  power,  but  (subject 
to  the  provisions  of  this  section)  in  the  case  of  a  winding  up  in  Scotland 
or  Ireland  only  with  the  sanction  of  the  court  — 

a)  To  seU  the  real  and  personal  property,  and  things  in  action  of  the  com- 
pany by  pubHc  auction  or  private  contract,  with  power  to  transfer  the 
whole  thereof  to  any  person  or  company,  or  to  seU  the  same  in  parcels ; 

b)  To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  com- 
pany, aU  deeds,  receipts,  and  other  documents,  and  for  that  purpose 
to  use,  when  necessary,  the  company's  seal; 

c)  To  prove,  rank,  and  claim  in  the  bankruptcy,  insolvency,  or  sequestration 
of  any  contributory,  for  any  balance  against  his  estate,  and  to  receive 
dividends  in  the  bankruptcy,  insolvency,  or  sequestration  in  respect  of 
that  balance,  as  a  separate  debt  due  from  the  bankrupt  or  insolvent,  and 
rateably  with  the  other  separate  creditors; 

d)  To  draw,  accept,  make,  and  indorse  any  biU  of  exchange  or  promissory 
note  in  the  name  and  on  behalf  of  the  company,  with  the  same  effect  with 
respect  to  the  HabiUty  of  the  company  as  if  the  biU  or  note  had  been 
drawn,  accepted,  made,  or  indorsed  by  or  on  behalf  of  the  company 
in  the  course  of  its  business; 

e)  To  raise  on  the  security  of  the  assets  of  the  company  any  money 
requisite; 
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f )  To  take  out  in  his  official  name,  letters  of  administration  to  any  deceased 
contributory,  and  to  do  in  his  official  name  any  other  act  necessary  for 
obtaining  payment  of  any  money  due  from  a  contributory  or  his  estate 
which  cannot  be  conveniently  done  in  the  name  of  the  company;  and 
in  all  such  cases  the  money  due  shall,  for  the  purpose  of  enabling  the 
Hquidator  to  take  out  the  letters  of  administration  or  recover  the  money, 
be  deemed  to  be  due  to  the  liquidator  himself; 

g)  To  do  all  such  other  things  as  may  be  necessary  for  winding  up  the  affairs 
of  the  company  and  distributing  its  assets. 

3.  The  exercise  by  the  hquidator  in  a  winding  up  by  the  court  in  England 
of  the  powers  conferred  by  this  section  shall  be  subject  to  the  control  of 
the  court,  and  any  creditor  or  contributory  may  apply  to  the  court  with 
respect  to  any  exercise  or  proposed  exercise  of  any  of  those  powers. 

4.  In  the  case  of  a  winding  up  in  Scotland  or  Ireland  the  comt  may  provide 
by  any  order  that  the  hquidator  may  exercise  any  of  the  above  powers, 
except  the  power  to  appoint  a  sohcitor  or  law  agent,  without  the  sanction 
or  intervention  of  the  court. 

5.  Where  a  hquidator  is  provisionally  appointed  by  the  court,  the  court 
may  hmit  and  restrict  his  powers  by  the  order  appointing  him. 

6.  In  a  winding  up  by  the  court  in  Scotland  the  hquidator  shall,  subject 
to  rules  made  under  this  Act,  have  the  same  powers  as  a  trustee  on  a 
bankrupt  estate. 

Meetings  of  creditors  and  contributories  in  English  winding  up. 

152.    1.  When  a  winding  up  order  has  been  made  by  the  court  in  England,  the  official 

receiver  shall  summon  separate  meetings  of  the  creditors  and  contributories 

of  the  company  for  the  purpose  of:  — 

a)  Determining  whether  or  not  an  apphcation  is  to  be  made  to  the  court 
for  appointing  a  hquidator  in  the  place  of  the  official  receiver ;  and 

b)  Determining  whether  or  not  an  apphcation  is  to  be  made  to  the  court 
for  the  appointment  of  a  committee  of  inspection  to  act  with  the  hqui- 
dator, and  who  are  to  be  the  members  of  the  committee  if  appointed. 

2.  The  court  may  make  any  appointment  and  order  required  to  give  effect 
to  any  such  determination,  and,  if  there  is  a  difference  between  the  deter- 
minations of  the  meetings  of  the  creditors  and  contributories  in  respect 
of  any  of  the  matters  mentioned  in  the  foregoing  provisions  of  this  section, 
the  court  shall  decide  the  difference  and  make  such  order  thereon  as  the 
court  may  think  fit. 

3.  In  ease  a  hquidator  is  not  appointed  by  the  court  the  official  receiver  shall 
be  the  hquidator  of  the  company. 

Liquidator  to  give  information  to  official  receiver. 

153.  Where  in  the  winding  up  of  a  company  by  the  court  in  England  a  person 
other  than  the  official  receiver  is  appointed  hquidator  he  shall  give  the  official 
receiver  such  information  and  such  access  to  and  f acUities  for  inspecting  the  books 
and  documents  of  the  company,  and  generally  such  aid  as  may  be  requisite  for  enabhng 
that  officer  to  perform  his  duties  under  this  Act. 

Payments  of  liquidator  in  English  winding  up  into  bank. 

154.  1.  Every  hquidator  of  a  company  which  is  being  wound  up  by  the  court  in 
England  shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,  with 
the  concmrence  of  the  Treasury,  direct,  pay  the  money  received  by  him 
to  the  Companies  Liquidation  Account  at  the  Bank  of  England,  and  the 
Board  shall  furnish  him  with  a  certificate  of  receipt  of  the  money  so 
paid:  —  Provided  that,  if  the  committee  of  inspection  satisfy  the  Board 
of  Trade  that  for  the  purpose  of  carrying  on  the  business  of  the  company 
or  of  obtaining  advances,  or  for  any  other  reason,  it  is  for  the  advantage 
of  the  creditors  or  contributories  that  the  hquidator  should  have  an  account 
with  any  other  bank,  the  Board  shah,  on  the  apphcation  of  the  co  mmittee 
of  inspection,  authorise  the  Hquidator  to  make  his  payments  into  and 
out  of  such  other  bank  as  the  committee  may  select,  and  thereupon  those 
payments  shall  be  made  in  the  prescribed  manner. 
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2.  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in 
any  particular  case  authorise  him  to  retain,  then,  unless  he  explains  the 
retention  to  the  satisfaction  of  the  Board,  he  shall  pay  interest  on  the 
amount  so  retained  in  excess  at  the  rate  of  twenty  per  cent,  per  annum, 
and  shall  be  Uable  to  disallowance  of  all  or  such  part  of  his  remuneration 
as  the  Board  may  think  just,  and  to  be  removed  from  his  office  by  the  Board, 
and  shall  be  hable  to  pay  any  expenses  occasioned  by  reason  of  his  default. 

3.  A  liquidator  of  a  company  which  is  being  wound  up  by  the  court  in 
England  shall  not  pay  any  sums  received  by  him  as  Uquidator  into  his 
private  banking  account. 

Audit  of  liquidator's  accounts  in  English  winding  up. 

155.  1.  Every  Uquidator  of  a  company  which  is  being  wound  up  by  the  court  in  Eng- 
land shall,  at  such  times  as  may  be  prescribed  but  not  less  than  twice  in  each 
year  during  his  tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they  direct, 
an  account  of  his  receipts  and  payments  as  hquidator. 

2.  The  account  shall  be  in  a  prescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

3.  The  Board  shall  cause  the  accoimt  to  be  audited  and  for  the  purpose  of 
the  audit  the  Uquidator  shall  furnish  the  Board  with  such  vouchers  and 
information  as  the  Board  may  require,  and  the  Board  may  at  any  time  re- 
quire the  production  of  and  inspect  any  books  or  accounts  kept  by  the  Uqui- 
dator. 

4.  When  the  account  has  been  audited,  one  copy  thereof  shaU  be  filed  and  kept 
by  the  Board,  and  the  other  copy  shall  be  filed  with  the  court,  and  each  copy 
shall  be  open  to  the  inspection  of  any  creditor,  or  of  any  person  interested. 

5.  The  Board  shaU  cause  the  account  when  audited  or  a  summary  thereof  to  be 
printed,  and  shall  send  a  printed  copy  of  the  account  or  summary  by  post 
to  every  creditor  and  contributory. 

Books  to  be  kept  by  liquidator  in  English  winding  up. 

156.  Every  Uquidator  of  a  company  which  is  being  wound  up  by  the  court 
in  England  shaU  keep,  in  manner  prescribed,  proper  books  in  which  he  shaU  cause 
to  be  made  entries  or  minutes  of  proceedings  at  meetings,  and  of  such  other  matters 
as  may  be  prescribed,  and  any  creditor  or  contributory  may,  subject  tt)  the  con- 
trol of  the  court,  personally  or  by  his  agent  inspect  any  such  books. 

Release  of  liquidators  in  England. 

157.  1.  When  the  Uquidator  of  a  company  which  is  being  wound  up  by  the  coiu-t 
in  England  has  reaUsed  aU  the  property  of  the  company,  or  so  much  thereof 
as  can,  in  his  opinion,  be  reaUsed  without  needlessly  protracting  the  Uquida- 
tion,  and  has  distributed  a  final  dividend,  if  any,  to  the  creditors,  and  ad- 
justed the  rights  of  the  contributories  among  themselves,  and  made  a  final 
return,  if  any,  to  the  contributories,  or  has  resigned,  or  has  been  removed 
from  his  office,  the  Board  of  Trade  shaU,  on  his  application,  cause  a  report 
on  his  accounts  to  be  prepared,  and,  on  his  compl3dng  with  aU  the  require- 
ments of  the  Board,  shall  take  into  consideration  the  report,  and  any  ob- 
jection which  may  be  urged  by  any  creditor,  or  contributory,  or  person 
interested  against  the  release  of  the  Uquidator,  and  shaU  either  grant  or  with- 
hold the  release  accordingly,  subject  nevertheless  to  an  appeal  to  the  High 
Court. 

2.  Where  the  release  of  a  Uquidator  is  withheld  the  court  may,  on  the  appU- 
cation  of  any  creditor,  or  contributory,  or  person  interested,  make  such 
order  as  it  thinks  just,  charging  the  Uquidator  with  the  consequences  of 
any  act  or  default  which  he  may  have  done  or  made  contrary  to  his  duty. 

3.  An  order  of  the  Board  of  Trade  releasing  the  Uquidator  shaU  discharge 
him  from  all  UabiUty  in  respect  of  any  act  done  or  default  made  by  him 
in  the  administration  of  the  affairs  of  the  company,  or  otherwise  in  relation 
to  his  conduct  as  Uquidator,  but  any  such  order  may  be  revoked  on  proof 
that  it  was  obtained  by  fraud  or  by  suppression  or  concealment  of  any 
material  fact. 
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4.  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his 
release  shall  operate  as  a  removal  of  him  from  his  office. 

Exercise  and  control  ot  liquidator's  powers  in  England. 

158.  1.  Subject  to  the  provisions  of  this  Act,  the  Hquidator  of  a  company  which  is 

being  wound  up  by  the  court  in  England,  shall,  in  the  administration  of 
the  assets  of  the  company  and  in  the  distribution  thereof  among  its  cre- 
ditors, have  regard  to  any  directions  that  may  be  given  by  resolution  of 
the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee 
of  inspection,  and  any  directions  given  by  the  creditors  or  contributories 
at  any  general  meeting  shaU  in  case  of  conflict  be  deemed  to  override  any 
directions  given  by  the  committee  of  inspection. 

2.  The  Hquidator  may  summon  general  meetings  of  the  creditors  or  con- 
tributories for  the  purpose  of  ascertaining  their  wishes,  and  it  shall  be  his 
duty  to  summon  meetings  at  such  times  as  the  creditors  or  contributories, 
by  resolution,  either  at  the  meeting  appointing  the  hquidator  or  otherwise, 
may  direct,  or  whenever  requested  in  writing  to  do  so  by  one  tenth  in 
value  of  the  creditors  or  contributories  as  the  case  may  be. 

3.^  The  hquidator  may  apply  to  the  court  in  manner  prescribed  for  directions 
in  relation  to  any  particular  matter  arising  under  the  winding  up. 

4.  Subject  to  the  provisions  of  this  Act,  the  hquidator  shall  use  his  own  dis- 
cretion in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

5.  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  hquidator,  that 
person  may  apply  to  the  court,  and  the  court  may  confirm,  reverse,  or 
modify  the  act  or  decision  complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  just. 

Control  ot  Board  of  Trade  over  liquidators  in  England. 

159.  1.  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  of  liqiiidators  of 

companies  which  are  being  wound  up  by  the  court  in  England,  and,  if  a 
Hquidator  does  not  faithfully  perform  his  duties  and  duly  observe  aU  the  re- 
quirements imposed  on  him  by  statute,  rules,  or  otherwise  with  respect  to 
the  performance  of  his  duties,  or  if  any  complaint  is  made  to  the  Board  by 
any  creditor  or  contributory  in  regard  thereto,  the  Board  shaU.  inquire  into 
the  matter,  -and  take  such  action  thereon  as  they  may  think  expedient. 

2.  The  Board  may  at  any  time  require  any  hquidator  of  a  company  which 
is  being  wound  up  by  the  court  in  England  to  answer  any  inquiry  in  re- 
lation to  any  winding  up  in  which  he  is  engaged,  and  may,  if  the  Board 
think  fit,  apply  to  the  court  to  examine  him  or  any  other  person  on  oath 
concerning  the  winding  up. 

3.  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books 
and  vouchers  of  the  Hquidator. 

Committee  of  Inspection,  Special  Manager,  Receiver. 

Committee  of  Inspection  in  English  winding  up. 

160.11.  A  committee  of  inspection  appointed  in  pursuance  of  this  Act  shall  con- 
sist of  creditors  and  contributories  of  the  company  or  persons  holding 
general  powers  of  attorney  from  creditors  or  contributories  in  such  pro- 
portions as  may  be  agreed  on  by  the  meetings  of  creditors  and  contri- 
butories, or  as,  in  case  of  difference,  may  be  determined  by  the  court. 

2.  The  committee  shaU  meet  at  such  times  as  they  from  time  to  time  appoint, 
and,  failing  such  appointment  at  least  once  a  month;  and  the  Hquidator 
or  any  member  of  the  committee  may  also  caU  a  meeting  of  the  committee 
as  and  when  he  thinks  necessary. 

3.  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting, 
but  shall  not  act  unless  a  majority  of  the  committee  are  present. 

4.  Any  member  of  the  committee  may  resign  by  notice  in  writing  signed 
by  him  and  dehvered  to  the  liquidator. 

5.  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the 
committee  without  the  leave  of  those  members  who  together  with  himself 
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represent  the  creditors  or  contributories,  as  tlie  case  may  be,  his  office 
shall  thereupon  become  vacant. 

6.  Any  member  of  the  committee  may  be  removed  by  an  ordinary  resolution 
at  a  meeting  of  creditors  (if  he  represents  creditors),  or  of  contributories 
(if  he  represents  contributories)  of  which  seven  days'  notice  has  been  given, 
stating  the  object  of  the  meeting. 

7.  On  a  vacancy  occvirring  in  the  committee  the  liquidator  shall  forthwith 
summon  a  meeting  of  creditors  or  of  contributories,  as  the  case  may  re- 
quire, to  fill  the  vacancy,  and  the  meeting  may,  by  resolution,  re-appoint 
the  same  or  appoint  another  creditor  or  contributory  to  fUl  the  vacancy. 

8.  The  continuing  members  of  the  committee,  if  not  less  than  two,  may  act 
notwithstanding  any  vacancy  in  the  committee. 

9.  If  there  is  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or 
permission  by  this  Act  authorised  or  required  to  be  done  of  given  by  the 
committee  may  be  done  or  given  by  the  Board  of  Trade  on  the  appli- 
cation of  the  liquidator. 

Power  In  England  to  appoint  special  manager. 

161.  1.  Where  the  official  receiver  becomes  the  hquidator  of  a  company,  whether 
provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature  of  the 
estate  or  business  of  the  company,  or  the  interests  of  the  creditors  or 
contributories  generally,  require  the  appointment  of  a  special  manager  of 
the  estate  or  business  of  the  company  other  than  himself,  apply  to  the 
court  to,  and  the  court  may  on  such  apphcation,  appoint  a  special  manager 
thereof  to  act  during  such  time  as  the  court  may  direct,  with  such  powers, 
including  any  of  the  powers  of  a  receiver  or  manager,  as  may  be  entrusted 
to  him  by  the  court. 

2.  The  special  manager  shall  give  such  security  and  account  in  such  manner 
as  the  Board  of  Trade  direct. 

3.  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by 
the  court. 

Power  in  England  to  appoint  official  receiver  as  receiver  for  debenture  holders  or  creditors. 

162.  Where  an  apphcation  is  made  to  the  court  to  appoint  a  receiver  on  behaH 
of  the  debenture  holders  or  other  creditors  of  a  company  which  is  being  wound 
up  by  the  court  in  England  the  official  receiver  may  be  so  appointed. 

Ordinary  Powers  of  Court. 

Settlement  of  list  of  contributories  and  application  of  assets. 

163.  1.  As  soon  as  may  be  after  making  a  winding-up  order,  the  court  shall  settle 
a  hst  of  contributories,  with  power  to  rectify  the  register  of  members  in 
all  cases  where  rectification  is  required  in  pursuance  of  this  Act,  and  shall 
cause  the  assets  of  the  company  to  be  collected,  and  appUed  in  discharge 
of  its  habihties. 
2.  In  settling  the  hst  of  contributories,  the  court  shall  distinguish  between 
persons  who  are  contributories  in  their  own  right  and  persons  who  are  con- 
tributories as  being  representatives  of  or  hable  to  the  debts  of  others. 

Power  to  require  delivery  of  property. 

164.  The  court  may,  at  any  time  after  making  a  winding-up  order,  require 
any  contributory  for  the  time  being  settled  on  the  hst  of  contributories,  and  any 
trustee,  receiver,  banker,  agent,  or  officer  of  the  company  to  pay,  deHver,  convey, 
surrender,  or  transfer  forthwith,  or  within  such  time  as  the  court  directs,  to  the 
Hquidator  any  money,  property,  or  books  and  papers  in  his  hands  to  which  the 
company  is  prima  facie  entitled. 
Power  to  order  payment  of  debts  by  contributory. 

165.  1.  The  court  may,  at  any  time  after  making  a  winding-up  order,  make  an 
order  on  any  contributory  for  the  time  being  settled  on  the  hst  of  contri- 
butories to  pay,  in  manner  directed  by  the  order,  any  money  due  from  him  or 
from  the  estate  of  the  person  whom  he  represents  to  the  company,  exclusive 
of  any  money  payable  by  him  or  the  estate  by  virtue  of  any  call  in  pursuance 
of  this  Act. 
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2.  The  court  in  making  such  an  order  may,  in  the  case  of  an  unlimited  com- 
pany, allow  to  the  contributory  by  way  of  set-off  any  money  due  to  him 
or  to  the  estate  which  he  represents  from  the  company  on  any  independent 
deahng  or  contract  with  the  company,  but  not  any  money  due  to  lum  as  a 
member  of  the  company  in  respect  of  any  dividend  or  profit ;  and  may,  in 
the  case  of  a  limited  company,  make  to  any  director  or  manager  whose 
habUity  is  unhmited  or  to  his  estate  the  like  allowance. 

3.  But  in  the  case  of  any  company,  whether  limited  or  unhmited,  when  all 
the  creditors  are  paid  in  fuU,  any  money  due  on  any  account  whatever 
to  a  contributory  from  the  company  may  be  allowed  to  him  by  way  of 
set-off  against  any  subsequent  call. 

Power  of  court  to  make  calls. 

166.  1.  The  court  may,  at  any  time  after  making  a  winding-up  order,  and  either 

before  or  after  it  has  ascertained  the  sufficiency  of  the  assets  of  the  com- 
pany, make  calls  on  and  order  payment  thereof  by  all  or  any  of  the  contri- 
butories  for  the  time  being  settled  on  the  Ust  of  the  contributories  to  the 
extent  of  their  habihty,  for  payment  of  any  money  which  the  court  con- 
siders necessary  to  satisfy  the  debts  and  Uabilities  of  the  company,  and 
the  costs,  charges,  and  expenses  of  winding  up,  and  for  the  adjustment  of 
the  rights  of  the  contributories  among  themselves. 
2.  In  making  a  call  the  court  may  take  into  consideration  the  probabihty 
that  some  of  the  contributories  may  partly  or  whoUy  fail  to  pay  the  call. 

Power  to  order  payment  into  bank. 

167.  1.  The  court  may  order  any  contributory,  purchaser  or  other  person  from 

whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of  Eng- 
land or  any  branch  thereof  to  the  account  of  the  hquidator  instead  of  to 
the  hquidator,  and  any  such  order  may  be  enforced  in  the  same  manner 
as  if  it  had  directed  payment  to  the  hquidator. 
2.  All  moneys  and  securities  paid  or  dehvered  into  the  Bank  of  England  or 
any  branch  thereof  in  the  event  of  a  winding  up  by  the  court  shall  be  sub- 
ject in  aU  respects  to  the  orders  of  the  court. 

Order  on  contributory  conclusive  evidence. 

168.  1.  An  order  made  by  the  court  on  a  contributory  shall  (subject  to  any  right 

of  appeal)  be  conclusive  evidence  that  the  money,  if  any,  thereby  appear- 
ing to  be  due  or  ordered  to  be  paid  is  due. 
2.  All  other  pertinent  matters  stated  in  the  order  shall  be  taken  to  be 
truly  stated  as  against  all  persons,  and  in  aU  proceedings,  except  proceed- 
ings against  the  real  estate  of  a  deceased  contributory,  in  which  case  the 
order  shall  be  only  prima  facie  evidence  for  the  purpose  of  charging  his 
real  estate,  unless  his  heirs  or  devisees  were  on  the  list  of  contributories 
at  the  time  of  the  order  being  made. 

Power  to  exclude  creditors  not  proving  in  time. 

169.  The  court  may  fix  a  time  or  times  within  which  creditors  are  to  prove 
their  debts  or  claims ,  or  to  be  excluded  from  the  benefit  of  any  distribution 
made  before  those  debts  are  proved. 

Adjustment  of  rights  of  contributories. 

170.  The  court  shall  adjust  the  rights  of  the  contributories  among  themselves, 
and  distribute  any  surplus  among  the  persons  entitled  thereto. 

Power  to  order  costs. 

171.  The  court  may,  in  the  event  of  the  assets  being  insufficient  to  satisfy 
the  habihties,  make  an  order  as  to  the  payment  out  of  the  assets  of  the  costs, 
charges,  and  expenses  incurred  in  the  winding  up  in  such  order  of  priority  as  the 
court  thinks  just. 

Dissolution  of  company. 

172.  1.  When  the  affairs  of  a  company  have  been  completely  wound  up,  the  court 
shall  make  an  order  that  the  company  be  dissolved  from  the  date  of  the 
order,  and  the  company  shall  be  dissolved  accordingly. 
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2.  The  order  shall  be  reported  by  the  Uquidator  to  the  registrar  of  companies 
who  shall  make  in  his  books  a  minute  of  the  dissolution  of  the  company. 

3.  If  the  liquidator  makes  default  in  complying  with  the  requirements  of  this 
section  he  shall  be  hable  to  a  fine  not  exceeding  five  pounds  for  every 
day  during  which  he  is  in  default. 

Delegation  to  Uquidator  of  certain  powers  of  court  In  England. 

173.  General  rules  may  be  made  for  enabUng  or  requiring  all  or  any  of  the 
powers  and  duties  conferred  and  imposed  on  the  court  in  England  by  this  Act, 
in  respect  of  the  matters  following,  to  be  exercised  or  performed  by  the  liquidator 
as  an  officer  of  the  court,  and  subject  to  the  control  of  the  court;  that  is  to  say,  the 
powers  and  duties  of  the  court  in  respect  of  — 

a)  Holding  and  conducting  meetings  to  ascertain  the  wishes  of  creditors  and 
contributories; 

b)  Setthng  lists  of  contributories  and  rectifying  the  register  of  members  where 
required,  and  collecting  and  applying  the  assets; 

c)  Requiring  dehvery  of  property  or  documents  to  the  liqtiidator; 

d)  Making  calls; 

e)  Fixing  a  time  within  which  debts  and  claims  must  be  proved: 
Provided  that  the  liquidator  shall  not,   without  the  special  leave  of  the  court, 
rectify  the  register  of  members,  and  shall  not  make  any  call  without  either  the 
special  leave  of  the  court  or  the  sanction  of  the  committee  of  inspection. 

Extraordinary  Powers  of  Court. 
Power  to  summon  persons  suspected  of  having  property  of  company. 

174.  1.  The  court  may,  after  it  has  made  a  winding-up  order,  summon  before  it  any 

officer  of  the  company  or  person  known  or  suspected  to  have  in  his  possession 
any  property  of  the  company  or  supposed  to  be  indebted  to  the  company, 
or  any  person  whom  the  court  deems  capable  of  giving  information  con- 
cerning the  trade,  deahngs,  affairs,  or  property  of  the  company. 

2.  The  court  may  examine  him  on  oath  concerning  the  same,  either  by  word 
of  mouth  or  on  written  interrogatories,  and  may  reduce  his  answers  to 
writing  and  require  him  to  sign  them. 

3.  The  court  may  require  him  to  produce  any  books  and  papers  in  his  custody 
or  power  relating  to  the  company ;  but  where  he  claims  any  Hen  on  books 
or  papers  produced  by  him,  the  production  shall  be  without  prejudice 
to  that  hen,  and  the  court  shall  have  jurisdiction  in  the  winding  up  to 
determine  all  questions  relating  to  that  hen. 

4.  If  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for 
his  expenses,  refuses  to  come  before  the  court  at  the  time  appointed,  not 
having  a  lawful  impediment  (made  known  to  the  court  at  the  time  of  its 
sitting,  and  allowed  by  it),  the  court  may  cause  him  to  be  apprehended, 
and  brought  before  the  court  for.  examination. 

Power  in  England  to  order  public  examination  of  promoters,  directors,  &c. 

175.  1.  When  an  order  has  been  made  in  England  for  winding  up  a  company  by 

the  court,  and  the  official  receiver  has  made  a  further  report  under  this 
Act  stating  that  in  his  opinion  a  fraud  has  been  committed  by  any  person 
in  the  promotion  or  formation  of  the  company,  or  by  any  director  or  other 
officer  of  the  company  in  relation  to  the  company  since  its  formation,  the 
court  may,  after  consideration  of  the  report,  direct  that  any  person,  who 
has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has 
been  a  director,  or  officer  of  the  company,  shall  attend  before  the  court  on 
a  day  appointed  by  the  court  for  that  purpose,  and  be  pubHcly  examined 
as  to  the  promotion  or  formation,  or  the  conduct  of  the  business  of  the 
company,  or  as  to  his  conduct  and  deahngs  as  director  or  officer  thereof. 

2.  The  official  receiver  shall  take  part  in  the  examination,  and  for  that  pur- 
pose may,  if  specially  authorised  by  the  Board  of  Trade  in  that  behalf,  em- 
ploy a  sohcitor  with  or  without  coimseL 

3.  The  hquidator,  where  the  official  receiver  is  not  the  hquidator,  and  any 
creditor  or  contributory,  may  also  take  part  in  the  examination  either 
personally  or  by  sohcitor  or  counsel. 
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4.  The  court  may  put  such  questions  to  the  person  examined  as  the  court 
thinks  fit. 

5.  The  person  examined  shall  be  examined  on  oath,  and  shall  answer  all  such 
questions  as  the  court  may  put  or  allow  to  be  put  to  him. 

6.  A  person  ordered  to  be  examined  under  this  section  shall  at  his  own  cost, 
before  his  examination,  be  furnished  with  a  copy  of  the  official  receiver's 
report,  and  may  at  his  own  cost  employ  a  soUcitor  with  or  without  counsel, 
who  shall  be  at  Uberty  to  put  to  him  such  questions  as  the  court  may  deem 
just  for  the  purpose  of  enabUng  him  to  explain  or  qualify  any  answers  given 
by  him :  Provided  that  if  he  is,  in  the  opinion  of  the  court,  exculpated  from 
any  charges  made  or  suggested  against  him,  the  court  may  allow  him  such 
costs  as  in  its  discretion  it  may  think  fit. 

7.  Notes  of  the  examination  shall  be  taken  down  in  writing,  and  shall  be  read 
over  to  or  by,  and  signed  by,  the  person  examined,  and  may  thereafter  be 
used  in  evidence  against  him,  and  shall  be  open  to  the  inspection  of  any 
creditor  or  contributory  at  all  reasonable  times. 

8.  The  court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to 
time. 

9.  An  examination  under  this  section  may,  if  the  court  so  directs,  and  subject 
to  general  rules,  be  held  before  any  judge  of  county  courts,  or  before  any 
officer  of  the  Supreme  Court,  being  an  official  referee,  master,  or  registrar 
in  bankruptcy,  or  before  any  district  registrar  of  the  High  Court  named 
for  the  purpose  by  the  Lord  Chancellor,  or  in  the  case  of  companies  being 
wound  up  by  a  palatine  court,  before  a  registrar  of  that  courtj  and  the 
powers  of  the  court  under  this  section  as  to  the  conduct  of  the  examination, 
but  not  as  to  costs  ,\  may  be  exercised  by  the  person  before  whom  the 
examination  is  held. 

Power  to  arrest  absconding  contributory. 

176.  The  court,  at  any  time  either  before  or  after  making  a  winding-up  order, 
on  proof  of  probable  cause  for  beheving  that  a  contributory  is  about  to  quit  the 
United  Kingdom,  or  otherwise  to  abscond,  or  to  remove  or  conceal  any  of  his  pro- 
perty for  the  purpose  of  evading  payment  of  calls,  or  of  avoiding  examination  re- 
specting the  affairs  of  the  company,  may  cause  the  contributory  to  be  arrested,  and 
his  books  and  papers  and  moveable  personal  property  to  be  seized,  and  him  and 
them  to  be  safely  kept  until  such  time  as  the  court  may  order. 

Powers  ot  court  cumulative. 

177.  Any  powers  by  this  Act  conferred  on  the  court  shall  be  in  addition  to 
and  not  in  restriction  of  any  existing  powers  of  instituting  proceedings  against  any 
contributory  or  debtor  of  the  company,  or  the  estate  of  any  contributory  or  debtor, 
for  the  recovery  of  any  call  or  other  sums. 

Enforcement  of  and  Appeal  from  Orders. 

Power  to  enforce  orders. 

178.  1.  Orders  made  by  the  High  Court  in  England  or  Ireland  under  this  Act  may 
be  enforced  in  the  same  manner  as  orders  made  in  any  action  pending 
therein. 
2.  For  the  purposes  of  this  Part  of  this  Act  the  court  exercising  the  stannaries 
jurisdiction  shall,  in  addition  to  its  ordinary  powers,  have  the  same  power 
of  enforcing  any  orders  made  by  it  as  the  High  Court  in  England  has  in 
relation  to  matters  within  its  jurisdiction;  and,  for  the  last-mentioned  pur- 
poses, the  jurisdiction  of  the  judge  of  the  court  exercising  the  stannaries 
jurisdiction  shall  be  deemed  to  be  co-extensive  in  local  limits  with  the 
jurisdiction  of  the  High  Court  in  England. 

Order  for  calls  on  contributories  In  Scotland. 

179.  Where  an  order,  interlocutor,  or  decree  has  been  made  in  Scotland  for 
winding  up  a  company  by  the  court,  it  shall  be  competent  to  the  coxurt,  on  pro- 
duction by  the  hquidators  of  a  list  certified  by  them  of  the  names  of  the  con- 
tributories Uable  in  payment  of  any  calls,  and  of  the  amount  due  by  each  contri- 
butory, and  of  the  date  when  the  same  became  due,  to  pronounce  forthwith  a 
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decree  against  those  contributories  for  payment  of  the  sums  so  certified  to  be  due, 
with  interest  from  the  said  date  till  payment,  at  the  rate  of  five  per  cent,  per 
annum  in  the  same  way  and  to  the  same  effect  as  if  they  had  severally  consented 
to  registration  for  execution,  on  a  charge  of  six  days,  of  a  legal  obligation  to  pay 
those  calls  and  interest;  and  the  decree  may  be  extracted  immediately,  and  no 
suspension  thereof  shall  be  competent,  except  on  caution  or  consignation,  unless 
with  special  leave  of  the  court. 

Enforcement  ot  orders  throughout  United  Kingdom. 

180.  1.  Any  order  made  by  court  in  England  for  or  in  the  course  of  winding  up''a 

company  shall  be  enforced  in  Scotland  and  Ireland  in  the  courts  that 
would  respectively  have  jurisdiction  in  respect  of  that  company  if  re- 
gistered in  Scotland  or  Ireland,  and  in  the  same  manner  in  all  respects 
as  if  the  order  had  been  made  by  those  courts. 

2.  In  hke  manner  orders,  interlocutors,  and  decrees  made  by  the  court  in  Scot- 
land for  or  in  the  course  of  winding  up  a  company  shaU  be  enforced  in 
England  and  Ireland,  and  orders  made  by  the  court  in  Ireland  for  or  in 

V  the  course  of  winding  up  a  company  shall  be  enforced  in  England  and 
Scotland,  by  the  courts  which  would  respectively  have  jurisdiction  in  re- 
spect of  that  company  if  registered  in  that  part  of  the  United  Kingdom 
where  the  order  is  required  to  be  enforced,  and  in  the  same  manner  in  aU 
respects  as  if  the  order  had  been  made  by  those  courts. 

3.  Where  any  order,  interlocutor,  or  decree  made  by  one  court  is  required  to 
be  enforced  by  another  court,  an  office  copy  of  the  order,  interlocutor,  or 
decree  shall  be  produced  to  the  proper  officer  of  the  court  required  to  en- 
force the  same,  and  the  production  of  an  office  copy  shall  be  sufficient 
evidence  of  the  order,  interlocutor,  or  decree,  and  thereupon  the  last- 
mentioned  court  shall  take  the  requisite  steps  in  the  matter  for  enforcing 
the  order,  interlocutor,  or  decree,  in  the  same  manner  as  if  it  had  been 
made  by  that  court. 

Appeals  from  order. 

181.  1.  Subject  to  rules  of  court,  an  appeal  from  any  order  or  decision  made  or 

given  in  the  winding  up  of  a  company  by  the  court  under  this  Act  shaU 
lie  in  the  same  manner  and  subject  to  the  same  conditions  as  an  appeal 
from  any  order  or  decision  of  the  court  in  cases  within  its  ordinary  juris- 
diction. 

2.  Provided,  in  regard  to  orders  or  judgments  pronounced  in  Scotland  by  the 
Lord  Ordinary  on  the  Bills  in  vacation,  that  — 

i)  No  order  or  judgment  under  the  provisions  of  this  Act  specified  in  the 
First  Part  of  the  Fourth  Schedule  to  this  Act  shah  be  subject  to  review, 
reduction,  suspension,  or  stay  of  execution;  and  , 

ii)  Every  other  order  or  judgment  (except  as  herein-after  mentioned)  shall 
be  subject  to  review  only  by  reclaiming  note,  in  common  form,  presen- 
ted within  fourteen  days  from  the  date  of  the  order  or  judgment :  Pro- 
vided that  orders  or  judgments  under  the  provisions  of  this  Act  specified 
in  the  Second  Part  of  the  Fourth  Schedule  to  this  Act  shall,  from  the 
dates  of  those  orders  or  judgments,  and  notwithstanding  any  reclaiming 
note  against  them,  be  carried  out  and  receive  effect  until  the  reclaiming 
note  is  disposed  of  by  the  court. 

3.  Provided  also,  in  regard  to  orders  or  judgments  pronounced  in  Scotland  by 
a  permanent  Lord  Ordinary  to  whom  a  winding-up  has  been  remitted,  that 
any  such  order  or  judgment  shall  be  subject  to  review  only  by  reclaiming 
note  in  common  form,  presented  within  fourteen  days  from  the  date  of  the 
order  or  judgment,  but,  should  a  reclaiming  note  not  be  presented  and 
moved  during  session,  the  provisions  of  this  section  in  regard  to  orders  or 
judgments  pronounced  by  the  Lord  Ordinary  on  the  bills  in  vacation  shall 
apply  to  the  order  or  judgment. 

4.  Nothing  in  this  section  shall  affect  the  provisions  of  this  Act  in  reference 
to  decrees  in  Scotland  for  payment  of  calls  in  the  winding  up  of  companies, 
whether  voluntarily  or  by  or  subject  to  the  supervision  of  the  court. 
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Voluntary  Winding  Up. 
circumstances  In  which  company  may  be  wound  up  voluntarily. 

182.  A  company  may  be  wound  up  voluntarily: 

1.  When  the  period  (if  any)  fixed  for  the  duration  of  the  company  by  the 
articles  expires,  or  the  event  (if  any)  occurs,  on  the  occurrence  of  which 
the  articles  provide  that  the  company  is  to  be  dissolved,  and  the  company 
in  general  meeting  has  passed  a  resolution  requiring  the  company  to  be 
wound  up  voluntarily. 

2.  If  the  company  resolves  by  special  resolution  that  the  company  be  wound 
up  voluntarily. 

3.  If  the  company  resolves  by  extraordinary  resolution  to  the  effect  that  it 
cannot  by  reason  of  its  liabihties  continue  its  business,  and  that  it  is  ad- 
visable to  wind  up. 

Commencement  of  voluntary  winding  up. 

183.  A  voluntary  winding  up  shall  be  deemed  to  commence  at  the  time  of  the 
passing  of  the  resolution  authorising  the  winding  up. 

Effect  of  voluntary  winding  up  on  status  of  company. 

184.  When  a  company  is  wound  up  voluntarily  the  company  shall,  from  the 
commencement  of  the  winding  up,  cease  to  carry  on  its  business,  except  so  far  as 
may  be  required  for  the  beneficial  winding  up  thereof.  —  Provided  that  the  corporate 
state  and  corporate  powers  of  the  company  shall,  notwithstanding  anything  to  the 
contrary  in  its  articles,  continue  until  it  is  dissolved. 

Notice  of  resolution  to  wind  up  voluntarily. 

185.  When  a  company  has  resolved  by  special  or  extraordinary  resolution  to 
wind  up  voluntarily,  it  shall  give  notice  of  the  resolution  by  advertisement  in 
the  Gazette. 

Consequences  of  voluntary  winding  up. 

186.  The  following  consequences  shall  ensue  on  the  voluntary  winding  up  of 
a  company: 

1.  The  property  of  the  company  shall  be  appUed  in  satisfaction  of  its  liabilities 
pari  passu,  and,  subject  thereto,  shall,  unless  the  articles  otherwise  provide, 
be  distributed  among  the  members  according  to  their  rights  and  interests 
in  the  company. 

2.  The  company  in  general  meeting  shall  appoint  one  or  more  liquidators  for 
the  purpose  of  winding  up  the  affairs  and  distributing  the  assets  of  the 
company,  and  may  fix  the  remuneration  to  be  paid  to  him  or  them. 

3.  On  the  appointment  of  a  liquidator  all  the  powers  of  the  directors  shall 
cease,  except  so  far  as  the  company  in  general  meeting,  or  the  liquidator, 
sanctions  the  continuance  thereof. 

4.  The  liquidator  may,  without  the  sanction  of  the  court,  exercise  all  powers 
by  this  Act  given  to  the  liquidator  in  a  winding  up  by  the  court. 

5.  The  liquidator  may  exercise  the  powers  of  the  court  under  this  Act  of  set- 
tUng  a  list  of  contributories,  and  of  making  calls,  and  shall  pay  the  debts 
of  the  company,  and  adjust  the  rights  of  the  contributories  among  themselves. 

6.  The  list  of  contributories  shall  be  prima  facie  evidence  of  the  liability  of 
the  persons  named  therein  to  be  contributories. 

7.  When  several  liqtiidators  are  appointed,  every  power  hereby  given  may 
be  exercised  by  such  one  or  more  of  them  as  may  be  determined  at  the 
time  of  their  appointment,  or  in  default  of  such  determination  by  any  num- 
ber not  less  than  two. 

8.  If  from  any  cause  whatever  there  is  no  liquidator  acting,  the  court  may,  on 
the  apphcation  of  a  contributory,  appoint  a  liquidator. 

9.  The  court  may,  on  cause  shown,  remove  a  Uquidator,  and  appoint  another 
liquidator. 

Notice  by  liquidator  of  his  appointment. 

187.  1.  The  liquidator  in  a  voluntary  winding-up  shall,  within  twenty-one  days 
after  his  appointment,  file  with  the  registrar  of  companies  a  notice  of  his 
appointment  in  the  form  prescribed  by  the  Board  of  Trade. 
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2.  If  the  liquidator  fails  to  comply  with  the  requirements  of  this  section  he 
sha,ll  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues. 

TUghts  of  creditors  In  a  voluntary  winding-up. 

188.  1.  Every  hquidator  appointed  by  a  company  in  a  voluntary  winding-up  shall, 

within  seven  days  from  his  appointment,  send  notice  by  post  to  all  per- 
sons who  appear  to  him  to  be  creditors  of  the  company  that  a  meeting  of 
the  creditors  of  the  company  will  be  held  on  a  date,  not  being  less  than 
fo\irteen  nor  more  than  twenty-one  days  after  his  appointment,  and  at  a 
place  and  hour,  to  be  specified  in  the  notice,  and  shall  also  advertise 
notice  of  the  meeting  once  in  the  Gazette  and  once  at  least  in  two  local 
newspapers  circulating  in  the  district  where  the  registered  office  or  principal 
place  of  business  of  the  company  was  situate. 

2.  At  the  meeting  to  be  held  in  pursuance  of  the  foregoing  provisions  of  this 
section  the  creditors  shall  determine  whether  an  application  shall  be  made 
to  the  court  for  the  appointment  of  any  person  as  Hquidator  in  the  place  of 
or  jointly  with  the  liquidator  appointed  by  the  company,  or  for  the  appoint- 
ment of  a  committee  of  inspection,  and,  if  the  creditors  so  resolve,  an  apph- 
cation  may  be  made  accordingly  to  the  court  at  any  time,  not  later  than 
fourteen  days  after  the  date  of  the  meeting,  by  any  creditor  appointed 
for  the  purpose  at  the  meeting. 

3.  On  any  such  appUcation  the  court  may  make  an  order  either  for  the  remo- 
val of  the  hquidator  appointed  by  the  company  and  for  the  appointment 
of  some  other  person  as  liquidator  or  for  the  appointment  of  some  other 
person  to  act  as  hquidator  jointly  with  the  hquidator  appointed  by  the 
company,  or  for  the  appointment  of  a  committee  of  inspection  either 
together  with  or  without  any  such  appointment  of  a  hquidator  or  such 
other  order  as,  having  regard  to  the  interests  of  the  creditors  and  contri- 
butories  of  the  company,  may  seem  just. 

4.  No  appeal  shah,  he  from  any  order  of  the  court  upon  an  apphcation  under 
this  section. 

5.  The  court  shall  make  such  order  as  to  the  costs  of  the  application  as  it 
may  think  fit,  and  if  it  is  of  opinion  that,  having  regard  to  the  interests 
of  the  creditors  in  the  liquidation,  there  were  reasonable  grounds  for  the 
apphcation,  may  order  the  costs  of  the  appUcation  to  be  paid  out  of  the 
assets  of  the  company,  notwithstanding  that  the  apphcation  is  dismissed  or 
otherwise  disposed  of  adversely  to  the  apphcant. 

Power  to  fill  vacancy  in  office  of  liquidator. 

189.  1.  If  a  vacancy  occurs  by  death,  resignation,  or  otherwise  in  the  office  of 

hquidator  appointed  by  the  company  in  a  voluntary  winding  up,  the  com- 
pany in  general  meeting  may,  subject  to  any  arrangement  with  its  creditors, 
fill  the  vacancy. 

2.  For  that  purpose  a  general  meeting  may  be  convened  by  any  contributory 
or,  if  there  were  more  hquidators  than  one,  by  the  continuing  hquidators. 

3.  The  meeting  shall  be  held  in  manner  prescribed  by  the  articles,  or  in  such 
manner  as  may,  on  apphcation  by  any  contributory  or  by  the  continuing 
hquidators,  be  determined  by  the  court. 

Delegation  of  autliority  to  appoint  liquidators. 

190.  1.  A  company  about  to  be,  or  in  course  of  being,  wound  up  voluntarily  may, 

by  extraordinary  resolution,  delegate  to  its  creditors,  or  to  any  committee 
of  them,  the  power  of  appointing  hquidators  or  any  of  them,  and  of  supplying 
vacancies  among  the  hquidators,  or  enter  into  any  arrangement  with  re- 
spect to  the  powers  to  be  exercised  by  the  hquidators,  and  the  manner  in 
which  they  are  to  be  exercised. 
2.  Any  act  done  by  creditors  in  pursuance  of  any  such  delegated  power  shall 
have  the  same  effect  as  if  it  had  been  done  by  the  company. 

Arrangement  wlien  binding  on  creditors. 

191.  1.  Any  arrangement  entered  into  between  a  company  about  to  be,  or  in  the 

course  of  being,  wound  up  voluntarily  and  its  creditors  shall,  subject  to 
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any  right  of  appeal  under  this  section,  be  binding  on  the  company  if 
sanctioned  by  an  extraordinary  resolution,  and  on  the  creditors  if  acceded 
to  by  three  fourths  in  number  and  value  of  the  creditors. 
2.  Any  creditor  or  contributory  may,  within  three  weeks  from  the  completion 
of  the  arrangement,  appeal  to  the  court  against  it,  and  the  court  may 
thereupon,  as  it  thinks  just,  amend,  vary,  or  confirm  the  arrangement. 

Power  of  liquidator  to  accept  shares  &c.  as  consideration  for  sale  of  property  of  company. 

192.  1.  Where  a  company  is  proposed  to  be,  or  is  in  course  of  being,  wound  up 

altogether  voluntarily,  and  the  whole  or  part  of  its  business  or  property 
is  proposed  to  be  transferred  or  sold  to  another  company  (in  this  section 
called  the  transferee  company),  the  Uquidator  of  the  first-mentioned  com- 
pany (in  this  section  called  the  transferor  company)  may,  with  the  sanction 
of  a  special  resolution  of  that  company,  conferring  either  a  general  authority 
on  the  liquidator  or  an  authority  in  respect  of  any  particular  arrangement, 
receive  in  compensation  or  part  compensation  for  the  transfer  or  sale,  shares, 
pohcies,  or  other  hke  interests  in  the  transferee  company,  for  distribution 
among  the  members  of  the  transferor  company,  or  may  enter  into  any 
other  arrangement  whereby  the  members  of  the  transferor  company  may, 
in  lieu  of  receiving  cash,  shares,  policies,  or  other  like  interests,  or  in 
addition  thereto,  participate  in  the  profits  of  or  receive  any  other  benefit 
from  the  transferee  company. 

2.  Any  sale  or  arrangement  in  pursuance  of  this  section  shall  be  binding  on 
the  members  of  the  transferor  company. 

3.  If  any  member  of  the  transferor  company  who  did  not  vote  in  favour  of 
the  special  resolution  at  either  of  the  meetings  held  for  passing  and  con- 
firming the  same  expresses  his  dissent  therefrom  in  writing  addressed  to 
the  hquidator,  and  left  at  the  registered  office  of  the  company  within 
seven  days  after  the  confirmation  of  the  resolution,  he  may  require  the 
Uquidator  either  to  abstain  from  carrying  the  resolution  into  effect,  or  to 
purchase  his  interest  at  a  price  to  be  determined  by  agreement  or  by  arbi- 
tration in  manner  provided  by  this  section. 

4.  If  the  hquidator  elects  to  purchase  the  member's  interest,  the  purchase 
money  must  be  paid  before  the  company  is  dissolved,  and  be  raised  by  the 
hquidator  in  such  manner  as  may  be  determined  by  special  resolution. 

5.  A  special  resolution  shall  not  be  invaUd  for  the  purposes  of  this  section  by 
reason  that  it  is  passed  before  or  concurrently  with  a  resolution  for  wind- 
ing up  the  company,  or  for  appointing  liquidators;  but,  if  an  order  is 
made  within  a  year  for  winding  up  the  company  by  or  subject  to  the  super- 
vision of  the  court,  the  special  resolution  shall  not  be  vaUd  unless  sanctioned 
by  the  court. 

6.  For  the  purposes  of  an  arbitration  under  this  section  the  provisions  of  the 
Companies  Clauses  Consohdation  Act,  1845,  or,  in  the  case  of  a  winding- 
up  in  Scotland,  the  Companies  Clauses  Consohdation  (Scotland)  Act,  1845, 
with  respect  to  the  settlement  of  disputes  by  arbitration,  shall  be  incorpo- 
rated with  this  Act;  and  in  the  construction  of  those  provisions  this  Act 
shall  be  deemed  to  be  the  special  Act,  and  "the  company"  shall  mean 
the  transferor  company  and  any  appointment  by  the  said  incorporated  pro- 
visions directed  to  be  made  under  the  hand  of  the  secretary,  or  any  two 
of  the  directors,  may  be  made  under  the  hand  of  the  hquidator,  or,  if  there 
is  more  than  one  hquidator,  then  of  any  two  or  more  of  the  liquidators. 

.  Power  to  apply  to  court. 

193.  1.  Where  a  company  is  being  wound  up  voluntarily  the  hquidator  or  any 

contributory  or  creditor  may  apply  to  the  court  to  determine  any  question 
arising  in  the  winding  up,  or  to  exercise,  as  respects  the  enforcing  of  calls, 
or  any  other  matter,  all  or  any  of  the  powers  which  the  court  might  exer- 
cise if  the  company  were  being  wound  up  by  the  court. 
2.  The  court,  if  satisfied  that  the  determination  of  the  question  or  the  required 
exercise  of  power  wiU  be  just  and  beneficial,  may  accede  wholly  or  par- 
tially to  the  apphcation  on  such  terms  and  conditions  as  the  court  thinks 
fit,  or  may  make  such  other  order  on  the  apphcation  as  the  court  thinks  just. 
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Power  of  liquidator  to  call  general  meeting. 

194.  1.  Where  a  company  is  being  wound  up  voluntarily,  the  liquidator  may 

summon  general  meetings  of  the  company  for  the  purpose  of  obtaining 
the  sanction  of  the  company  by  special  or  extraordinary  resolution,  or 
for  any  other  purposes  he  may  think  fit. 
2.  In  the  event  of  the  winding  up  continuing  for  more  than  one  year,  the 
hquidator  shall  summon  a  general  meeting  of  the  company  at  the  end  of 
the  first  year  from  the  commencement  of  the  winding  up,  and  of  each 
succeeding  year,  or  as  soon  thereafter  as  may  be  convenient,  and  shaU  lay 
before  the  ineeting  an  account  of  his  acts  and  deaUngs  and  of  the  conduct 
of  the  winding  up  during  the  preceding  year. 

Final  meeting  and  dissolution. 

195.  1.  In  the  case  of  every  voluntary  winding-up,  as  soon  as  the  affairs  of  the 

company  are  fuUy  wound  up,  the  liquidator  shall  make  up  an  account  of 
the  winding  up,  showing  how  the  winding  up  has  been  conducted  and 
the  property  of  the  company  has  been  disposed  of;  and  thereupon  shall 
call  a  general  meeting  of  the  company  for  the  purpose  of  laying  before 
it  the  account,  and  giving  any  explanation  thereof. 

2.  The  meeting  shall  be  called  by  advertisement  in  the  Gazette,  specifying 
the  time,  place,  and  object  thereof,  and  pubUshed  one  month  at  least 
before  the  meeting. 

3.  Within  one  week  after  the  meeting,  the  hquidator  shall  make  a  return 
to  the  registrar  of  bompanies  of  the  holding  of  the  meeting,  and  of  its 
date,  and  in  default  of  so  doing  shall  be  hable  to  a  fine  not  exceeding  five 
pounds  for  every  day  during  which  the  default  continues. 

4.  The  registrar  on  receiving  the  return  shall  forthwith  register  it,  and  on 
the  expiration  of  three  months  from  the  registration  of  the  return  the 
company  shall  be  deemed  to  be  dissolved:  Provided  that  the  court  may, 
on  the  apphcation  of  the  hquidator  or  of  any  other  person  who  appears 
to  the  court  to  be  interested,  make  an  order  deferring  the  date  at  which 
the  dissolution  of  the  company  is  to  take  effect  for  such  time  as  the  court 
thinks  fit. 

5.  It  shall  be  the  duty  of  the  person  on  whose  apphcation  an  order  of  the  court 
under  this  section  is  made,  within  seven  days  after  the  making  of  the 
order,  to  file  with  the  registrar  an  office  copy  of  the  order,  and  if  that 
person  fails  so  to  do  he  shall  be  hable  to  a  fine  not  exceeding  five  pounds 
for  every  day  during  which  the  default  continues. 

Costs  of  voluntary  liquidation. 

196.  AH  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary 
winding  up  of  a  company,  including  the  remuneration  of  the  hquidator,  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

Saving  for  rights  of  creditors  and  contributories. 

197.  The  voluntary  winding  up  of  a  company  shall  not  bar  the  right  of  any 
creditor  or  contributory  to  have  it  wound  up  by  the  court,  if  the  court  is  of 
opinion  in  the  case  of  an  application  by  a  creditor,  that  the  rights  of  the  creditor, 
in  the  case  of  an  apphcation  by  a  contributory,  that  the  rights  of  the  contribu- 
tories wiU  be  prejudiced  by  a  voluntary  winding  up. 

Power  of  court  to  adopt  proceedings  of  voluntary  winding  up. 

198.  Where  a  company  is  being  wound  up  voluntarily,  and  an  order  is  made 
for  winding  up  by  the  court,  the  court  may  if  it  thinks  fit  by  the  same  or  any 
subsequent  order  provide  for  the  adoption  of  aU  or  any  of  the  proceedings  in  the 
voluntary  winding  up. 

Winding  Up  subject  to  Supervision  of  Court. 
Power  to  order  winding  up  subject  to  supervision. 

199.  When  a  company  has  by  special  or  extraordinary  resolution  resolved 
to  wind  up  voluntarily,  the  court  may  make  an  order  that  the  voluntary  winding 
up  shall  continue  but  subject  to  such  supervision  of  the  court,  and  with  such  hberty 
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for  creditors,  contributories,  or  others  to  apply  to  the  court,  and  generally  on  such 
terms  and  conditions  as  the  court  thinks  just. 

Effect  of  petition  for  winding  up  subject  to  supervision. 

200.  A  petition  for  the  continuance  of  a  voluntary  winding  up  subject  to  the 
supervision  of  the  court  shall,  for  the  purpose  of  giving  jiuisdiction  to  the  court 
over  actions,  be  deemed  to  be  a  petition  for  winding  up  by  the  court. 

tiouTt  may  liave  regard  to  wislies  of  creditors  and  contributories. 

201.  The  court  may,  in  deciding  between  a  winding  up  by  the  court  and  a 
winding  up  subject  to  supervision,  in  the  appointment  of  hquidators,  and  in  aU 
■other  matters  relating  to  the  winding  up  subject  to  supervision,  have  regard  to 
the  wishes  of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient 
«vidence. 

Power  for  court  to  appoint  or  remove  liquidators. 

202.  1.  Where  an  order  is  made  for  a  winding  up  subject  to  supervision,  the  court 

may  by  the  same  or  any  subsequent  order  appoint  any  additional  liquidator. 

2.  A  hquidator  appointed  by  the  court  under  this  section  shall  have  the  same 
powers,  be  subject  to  the  same  obUgations,  and  in  all  respects  stand  in 
the  same  position  as  if  he  had  been  appointed  by  the  company. 

3.  The  court  may  remove  any  liqvddator  so  appointed  by  the  court,  or  any 
liquidator  continued  under  the  supervision  order,  and  fill  any  vacancy 
occasioned  by  the  removal,  or  by  death  or  resignation. 

Effect  of  supervision  order. 

203.  1.  Where  an  order  is  made  for  a  winding  up  subject  to  supervision,   the 

hquidator  may,  subject  to  any  restrictions  imposed  by  the  court,  exercise 
aU  his  powers,  without  the  sanction  or  intervention  of  the  court,  in  the 
same  manner  as  if  the  company  were  being  wound  up  altogether  voluntarily. 
2.  A  winding  up  subject  to  the  supervision  of  the  court  is  not  a  winding  up 
by  the  court  for  the  purpose  of  the  following  provisions  of  this  Act,  namely, 
those  contained  in  sections  one  hundred  and  forty-seven,  one  hundred 
and  forty-eight,  bne  hundred  and  forty-nine,  except  subsection  (10),  one 
hundred  and  fifty-two,  one  hundred  and  fifty-three,  one  hundred  an 
fifty-four,  one  hundred  and  fifty-five,  one  hundred  and  fifty-six,  one 
hundred  and  fifty-seven,  one  hundred  and  fifty-eight,  one  hundred  and 
fifty-nine,  one  hundred  and  sixty,  one  hundred  and  sixty-one,  one  hundred 
and  sixty-two,  one  hundred  and  seventy-three,  and  one  hundred  and 
seventy-five,  but  subject  as  aforesaid,  an  order  for  a  winding  up  sub- 
ject to  supervision  shall  for  all  purposes,  including  the  staying  of  actions 
and  other  proceedings,  the  making  and  enforcement  of  calls,  the  power  in 
Scotland  to  remit  the  winding  up  to  a  permanent  Lord  Ordinary,  and  the 
exercise  of  all  other  powers,  be  deemed  to  be  an  order  for  wining  up  by 
the  covirt. 

Appointment  of  voluntary  liquidator  as  liquidator  in  winding  up  by  court  in  Scotland  or  Ireland. 
204.  Where  an  order  has  been  made  in  Scotland  or  Ireland  for  winding  up  a 
company  subject  to  supervision,  and  an  order  is  afterwards  made  for  winding  up  by 
the  court,  the  comrt  may  by  the  last- mentioned  or  by  any  subsequent  order  appoint 
any  person  who  is  then  hquidator,  either  provisionally  or  permanently,  and  either 
with  or  without  any  other  person,  to  be  hquidator  in  the  winding  up  by  the  court. 

Supplemental  Provisions. 

Avoidance  of  transfers,  &c.  after  commencement  of  winding  up. 

205.  1.  In  the  case  of  voluntary  winding  up,  every  transfer  of  shares,  except 
transfers  made  to  or  with  the  sanction  of  the  hquidator,  and  every  alter- 
ation in  the  status  of  the  members  of  the  company  made  after  the 
commencement  of  the  winding  up,  shall  be  void. 
2.  In  the  case  of  a  winding  up  by  or  subject  to  the  supervision  of  the  court, 
every  disposition  of  the  property  (including  things  in  action)  of  the  com- 
pany, and  every  transfer  of  shares,  or  alteration  in  the  status  of  its 
members,  made  after  the  commencement  of  the  winding  up,  shall  unless 
the  court  otherwise  orders,  be  void. 
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Debts  ot  all  descriptions  to  be  proved. 

206.  In  every  winding  up  (subject  in  the  case  of  insolvent  companies  to  the 
apphcation  in  accordance  with  the  provisions  of  this  Act  of  the  law  of  bankruptcy), 
all  debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shalL 
be  admissible  to  proof  against  the  company,  a  just  estimate  being  made,  so  far 
as  possible,  of  the  value  of  such  debts  or  claims  as  may  be  subject  to  any  con- 
tingency or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a. 
certain  value. 

Application  ol  bankruptcy  rules  In  winding  up  of  insolvent  English  and  Irish  companies. 

207.  In  the  winding  up  of  an  insolvent  company  registered  in  England  or 
Ireland  the  same  rules  shall  prevail  and  be  observed  with  regard  to  the  respective 
rights  of  secured  and  unsecured  creditors  and  to  debts  provable  and  to  the  valua- 
tion of  annuities  and  future  and  contingent  Habihties  as  are  in  force  for  the  time 
being  under  the  law  of  bankruptcy  in  England  or  Ireland,  as  the  case  may  be, 
with  respect  to  the  estates  of  persons  adjudged  bankrupt;  and  all  persons  who  in, 
any  such  case  would  be  entitled  to  prove  for  and  receive  dividends  out  of  the 
assets  of  the  company  may  come  in  under  the  winding  up,  and  make  surih  claims 
against  the  company  as  they  respectively  are  entitled  to  by  virtue  of  this  section.. 

Ranlting  ot  claims  in  Scotland. 

208.  In  the  winding  up  of  a  company  registered  in  Scotland,  the  general  and 
special  rules  in  regard  to  voting  and  ranking  for  payment  of  dividends  provided  by- 
sections  forty-nine  to  sixty-six  of  the  Bankruptcy  (Scotland)  Act,  1856,  or  any  other- 
rules  in  regard  thereto  which  may  be  in  force  for  the  time  being  in  the  sequestration 
of  the  estates  of  bankrupts  in  Scotland,  shall,  so  far  as  is  consistent  with  this  Act, 
apply  to  creditors  of  the  company  voting  in  matters  relating  to  the  winding  up, 
and  ranking  for  payment  of  dividends;  and  for  this  purpose  sequestration  shall 
be  taken  to  mean  winding  up,  trustee  to  mean  Uquidator,  and  sheriff  to  mean 
the  court. 

Prelerential  payments. 

209.    1.  In  a  winding  up  there  shall  be  paid  in  priority  to  aU  other  debts:  — 

a)  AU  parochial  or  other  local  rates  due  from  the  company  at  the  date 
hereinafter  mentioned,  and  having  become  due  and  payable  within. 
twelve  months  next  before  that  date,  and  all  assessed  taxes,  land  tax, 
property  or  income  tax  assessed  on  the  company  up  to  the  fifth  day  of 
April  next  before  that  date,  and  not  exceeding  in  the  whole  one  year's 
assessment; 

b)  AU  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered 
to  the  company  during  four  months  before  the  said  date,  not  ex- 
ceeding fifty  pounds;  and 

c)  AU  wages  of  any  workman  or  labourer  not  exceeding  twenty-five 
pounds,  whether  payable  for  time  or  for  piece  work,  in  respect  of  ser- 
vices rendered  to  the  comJ)any  during  two  months  before  the  said 
date:  Provided  that  where  any  labourer  in  husbandry  has  entered 
into  a  contract  for  the  payment  of  a  portion  of  his  wages  in  a  lump 
sum  at  the  end  of  the  year  of  hiring,  he  shaU  have  priority  in  respect 
of  the  whole  of  such  sum,  or  a  part  thereof,  as  the  court  may  decide  to 
be  due  under  the  contract,  proportionate  to  the  time  of  service  up  to  the 
said  date;  and 

d)  Unless  the  company  is  being  wound  up  voluntarily  merely  for  the  pur- 
poses of  reconstruction  or  of  amalgamation  with  another  company, 
aU  amounts  (not  exceeding  in  any  individual  case  one  hundred  pounds) 
due  in  respect  of  compensation  under  the  Workmen's  Compensation  Act,, 
1906,  the  habiUty  wherefor  accrued  before  the  said  date,  subject  never- 
theless to  the  provisions  of  section  five  of  that  Act. 

2.  The  foregoing  debts  shaU  — 

a)  Rank  equaUy  among  themselves  and  be  paid  In  fuU,  unless  the  assets 
are  insufficient  to  meet  them,  in  which  case  they  shaU  abate  in  equal 
proportions;  and 
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b)  In  the  case  of  a  company  registered  in  England  or  Ireland,  so  far  as  the 
assets  of  the  company  available  for  payment  of  general  creditors  are 
insufficient  to  meet  them,  have  priority  over  the  claims  of  holders  of 
debentm-es  under  any  floating  charge  created  by  the  company,  and  be 
paid  accordingly  out  of  any  property  comprised  in  or  subject  to  that 
charge. 

3.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs 
and  expenses  of  the  winding  up,  the  foregoing  debts  shall  be  discharged 
forthwith  so  far  as  the  assets  are  sufficient  to  meet  them. 

4.  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained 
on  any  goods  or  effects  of  the  company  within  three  months  next  before 
the  date  of  a  winding-up  order,  the  debts  to  which  priority  is  given  by  this 
section  shall  be  a  first  charge  on  the  goods  or  effects  so  distrained  on,  or 
the  proceeds  of  the  sale  thereof:  Provided  that  in  respect  of  any  money 
paid  under  any  such  charge  the  landlord  or  other  person  shall  have  the 
same  rights  of  priority  as  the  person  to  whom  the  payment  is  made. 

5.  The  date  herein-before  in  this  section  referred  to  is  — 

a)  In  the  case  of  a  company  ordered  to  be  wound  up  compulsorily  which 
had  not  previously  commenced  to  be  wound  up  voluntarily,  the  date 
of  the  winding-up  order;  and 

b)  In  any  other  case,  the  date  of  the  commencement  of  the  winding  up. 

Fraudulent  preference. 

210.  1.  Any  conveyance,  mortgage,  dehvery  of  goods,  payment,  execution,  or 
other  act  relating  to  property  which  would,  if  made  or  done  by  or  against 
an  individual,  be  deemed  in  his  bankruptcy  a  fraudulent  preference, 
shall,  if  made  or  done  by  or  against  a  company,  be  deemed,  in  the  event 
of  its  being  wound  up,  a  fraudulent  preference  of  its  creditors,  and  be  in- 
vahd  accordingly. 

2.  For  the  purposes  of  this  section  the  presentation  of  a  petition  for  winding 
up  in  the  case  of  a  winding  up  by  or  subject  to  the  supervision  of  the  court, 
and  a  resolution  for  winding  up  in  the  case  of  a  voluntary  winding  up, 
shall  be  deemed  to  correspond  with  the  act  of  bankruptcy  in  the  case 
of  an  individual. 

3.  Any  conveyance  or  assignment  by  a  company  of  aU  its  property  to  trustees 
for  the  benefit  of  all  its  creditors  shall  be  void  to  aU  intents. 

Avoidance  of  certain  attachments,  executions,  &c.  in  case  of  company  registered  in  England  or 
Ireland. 

211.  Where  any  company  (being  a  company  registered  in  England  or  Ireland) 
is  being  wound  up  by  or  subject  to  the  supervision  of  the  court,  any  attachment, 
sequestration,  distress,  or  execution  put  in  force  against  the  estate  or  effects  of 
the  company  the  commencement  of  the  winding-up  shall  be  void  to  aU  intents. 

Effect  of  floating  charge. 

212.  Where  a  company  is  being  wound  up,  a  floating  charge  on  the  under- 
taking or  property  of  the  company  created  within  three  months  of  the  commence- 
ment of  the  winding-up  shall,  unless  it  is  proved  that  the  company  immediately 
after  the  creation  of  the  charge  was  solvent,  be  invahd,  except  to  the  amount  of 
any  cash  paid  to  the  company  at  the  time  of  or  subsequently  to  the  creation  of, 
and  in  consideration  for,  the  charge,  together  with  interest  on  that  amount  at 
the  rate  of  five  per  cent,  per  annum. 

Effect  in  case  of  company  registered  in  Scotland  of  diligence  within  60  days  of  winding  up  by  or 
subject  to  supervision  of  court. 

213.  In  the  winding  up,  by  or  subject  to  the  supervision  of  the  court,  of  a 
company  registered  in  Scotland,  the  following  provisions  shall  have  effect : 

1.  The  winding  up  shall,  in  the  case  of  a  winding  up  by  the  court  as  at  its 
commencement,  and  in  the  case  of  a  winding  up  subject  to  supervision 
as  at  the  date  of  the  presentation  of  the  petition  on  which  the  super- 
vision order  is  pronounced,  be  equivalent  to  an  arrestment  in  execution 
and  decree  of  forthcoming,  and  to  an  executed  or  completed  poinding ;  and 
no  arrestment  or  poinding  of  the  funds  or  effects  of  the  company,  exe- 
cuted on  or  after  the  sixtieth  day  prior  to  the  commencement  of  the 
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winding  up  by  the  court,  or  to  the  presentation  of  the  petition  on  which 
a  supervision  order  is  made,  as  the  case  may  be,  shall  be  effectual;  and 
those  funds  or  effects,  or  the  proceeds  of  those  effects,  if  sold,  shall  be 
made  forthcoming  to  the  hquidator :  Provided  that  any  arrester  or  poinder 
before  the  date  of  the  winding  up,  or  of  the  petition,  as  the  case  may  be, 
who  is  thus  deprived  of  the  benefit  of  his  diligence,  shaU  have  preference 
out  of  those  funds  or  effects  for  the  expense  bona  fide  incurred  by  him 
in  such  diligence. 

2.  The  winding  up  shall,  as  at  the  respective  dates  aforesaid,  be  equivalent 
to  a  decree  of  adjudication  of  the  heritable  estates  of  the  company  for 
payment  of  the  whole  debts  of  the  company,  principal  and  interest, 
accumulated  at  the  said  dates  rep^ctively,  subject  to  such  preferable 
heritable  rights  and  securities  as  existed  at  the  said  dates  and  are  vaUd 
and  unchallengeable,  and  the  right  to  poind  the  ground  herein-after  pro- 
vided. 

3.  The  provisions  of  sections  one  hundred  and  twelve  to  one  hundred  and 
seventeen,  and  of  section  one  hundred  and  twenty,  of  the  Bankruptcy 
(Scotland)  Act,  1856,  shall,  so  far  as  is  consistent  with  this  Act,  apply  to 
the  reaUsation  of  heritable  estates  affected  by  such  heritable  rights  and  se- 
curities as  aforesaid;  and  for  the  purposes  of  this  Act  the  words  "sequestra- 
tion" and  "trustee"  occurring  in  those  sections  shall  mean  respectively  "win- 
ding up"  and  "Hquidator" ;  and  the  expression  "the  Lord  Ordinary  or  the 
court"  shall  mean  "the  com-t"  as  defined  by  this  Act  with  respect  to  Scot- 
land. 

4.  No  poinding  of  the  ground  which  has  not  been  carried  into  execution  by 
sale  of  the  effects  sixty  days  before  the  respective  dates  aforesaid  shall,  ex- 
cept to  the  extent  herein-after  provided,  be  available  in  any  question  with 
the  hquidator:  Provided  that  no  creditor  who  holds  a  security  over  the 
heritable  estate  preferable  to  the  right  of  the  hquidator  shall  be  prevented 
from  executing  a  poinding  of  the  ground  after  the  respective  date  saforesaid, 
but  that  poinding  shall  in  competition  with  the  liquidator  be  available 
only  for  the  interest  on  the  debt  for  the  current  half-yearly  term,  and  for 
the  arrears  of  interest  for  one  year  immediately  before  the  commence- 
ment of  that  term. 

General  scheme  of  liquidation  may  be  sanctioned. 

214.    1.  The  Hquidator  may,  with  the  sanction  following  (that  is  to  say)  — 

a)  In  the  case  of  a  winding  up  by  the  court  in  England,  with  the  sanction 
either  of  the  court  or  of  the  committee  of  inspection; 

b)  In  the  case  of  a  winding  up  by  the  court  in  Scotland  or  Ireland,  and 
in  the  case  of  any  winding  up  subject  to  supervision,  with  the  sanction 
of  the  court;  and 

c)  In  the  case  of  a  voluntary  winding  up,  with  the  sanction  of  an  extra- 
ordinary resolution  of  the  company, 

do  the  foUowing  things  or  any  of  them: 

i)  Pay  any  classes  of  creditors  in  fuU; 

ii)  Make  any  compromise  or  arrangement  with  creditors  or  persons 
claiming  to  be  creditors,  or  having  or  aUeging  themselves  to  have  any 
claim,  present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages  against  the  company,  or  whereby  the  company  may 
be  rendered  Hable; 
in)  Compromise  all  caUs  and  HabiHties  to  calls,  debts,  and  HabiUties 
capable  of  resulting  in  debts,  and  aU  claims,  present  or  future,  certain 
or  contingent,  ascertained  or  sounding  only  in  damages,  subsisting 
or  supposed  to  subsist  between  the  company  and  a  contributory,  or 
alleged  contributory,  or  other  debtor  or  person  apprehending  HabiHty 
to  the  company,  and  aU  questions  in  any  way  relating  to  or  affecting 
the  assets  or  the  winding  up  of  the  company,  on  such  terms  as  may 
be  agreed,  and  take  any  security  for  the  discharge  of  any  such  call, 
debt,  HabiHty  or  claim,  and  give  a  complete  (Hscharge  in  respect 
thereof. 
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2.  In  the  case  of  a  winding  up  by  the  court  in  England  the  exercise  by  the 
Hquidator  of  the  powers  of  this  section  shall  be  subject  to  the  control  of 
the  court,  and  any  creditor  or  contributory  may  apply  to  the  court  with 
respect  to  any  exercise  or  proposed  exercise  of  any  of  those  powers. 

Power  of  court  to  assess  damages  against  delinquent  directors,  &c. 

215.  1.  Where  in  the  course  of  winding  up  a  company  it  appears  that  any  person 
who  has  taken  part  in  the  formation  or  promotion  of  the  company,  or 
any  'past  or  present  director,  manager,  or  hquidator,  or  any  officer  of 
the  company,  has  misapphed  or  retained  or  become  Uable  or  accountable 
for  any  money  or  property  of  the  company,  or  been  guilty  of  any  misfea- 
sance or  breach  of  trust  in  relation  to  the  company,  the  court  may,  on  the 
appUcation  of  the  official  receiver,  or  of  the  liquidator,  or  of  any  creditor 
or  contributory,  examine  into  the  conduct  of  the  promoter,  director, 
manager,  hquidator,  or  officer,  and  compel  him  to  repay  or  restore  the 
money  or  property  or  any  part  thereof  respectively  with  interest  at  such 
rate  as  the  court  thinks  just,  or  to  contribute  such  sum  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of  the  misappUcation,  retainer, 
misfeasance,  or  breach  of  trust  as  the  court  thinks  just. 

2.  This  section  shall  apply  notwithstanding  that  the  offence  is  one  for  which 
the  offender  may  be  criminally  responsible. 

3.  Where  in  the  case  of  a  winding-up  in  England  an  order  for  payment 
of  money  is  made  under  this  section,  the  order  shall  be  deemed  to  be  a- 
final  judgment  within  the  meaning  of  paragraph  (g)  of  subsection  (1) 
of  section  four  of  the  Bankruptcy  Act,  1883. 

4.  So  much  of  this  section  as  refers  to  promoters,  and  to  property  of  a 
company  other  than  money,  shall  not  apply  to  a  winding  up  in  Scotland 
or  Ireland. 

Penalty  for  falsification  of  books.  - 

216.  If  any  director,  officer,  or  contributory  of  any  company  being  wound  up 
destroys,  mutilates,  alters,  or  falsifies  any  books,  papers,  or  securities,  or  makes 
or  is  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  register,  book 
of  account,  or  document  belonging  to  the  company  with  intent  to  defraud  or 
deceive  any  person,  he  shall  be  guilty  of  a  misdemeanour,  and  be  hable  to  im- 
prisonment for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

Prosecution  of  delinquent  directors,  &c. 

217.  1.  If  it  appears  to  the  court  in  the  course  of  a  winding  up  by  or  subject  to 
the  supervision  of  the  court  that  any  past  or  present  director,  manager, 
officer,  or  member  of  the  company  has  been  guilty  of  any  offence  in 
relation  to  the  company  for  which  he  is  criminally  responsible,  the  court 
may  on  the  apphcation  of  any  person  interested  in  the  winding  up, 
or  of  its  own  motion,  direct  the  hquidator  to  prosecute  for  the  offence, 
and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the 
company. 
2.  If  it  appears  to  the  hquidator  in  the  course  of  a  voluntary  winding  up 
that  any  past  or  present  director,  manager,  officer,  or  member  of  the 
company  has  been  guilty  of  any  offence  in  relation  to  the  company  for 
which  he  is  criminally  responsible,  the  hquidator,  with  the  previous 
sanction  of  the  court,  may  prosecute  the  offender,  and  all  expenses  pro- 
perly incurred  by  him  in  the  prosecution  shall  be  payable  out  of  the 
assets  of  the  company  in  priority  to  all  other  habihties. 

Penalty  on  perjury. 

218.  If  any  person,  on  examination  on  oath  authorised  under  this  Act,  or 
in  any  affidavit  or  deposition  in  or  about  the  winding  up  of  any  company  or  other- 
wise in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly  gives  false 
evidence,  he  shah  be  hable  to  the  penalties  for  wilful  perjury. 

Meetings  to  ascertain  wishes  of  creditors  or  contributories. 

219.  1.  Where  by  this  Act  the  court  is  authorised,  in  relation  to  winding  up,  to 
have  regard  to  the  wishes  of  creditors  or  contributories,  as  proved  to  it  by 
any  sufficient  evidence,  the  court  may,  if  it  thinks  fit,  for  the  purpose  of 
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ascertaining  those  wishes,  direct  meetings  of  the  creditors  or  contributories 
to  be  called,  held,  and  conducted  in  such  manner  as  the  court  directs, 
and  may  appoint  a  person  to  act  as  chairman  of  any  such  meeting  and 
to  report  the  result  thereof  to  the  court. 

2.  In  the  case  of  creditors,  regard  shall  be  had  to  the  value  of  each  credi- 
tor's debt. 

3.  In  the  case  of  contributories,  regard  shall  be  had  to  the  number  of  votes 
conferred  on  each  contributory  by  the  articles. 

Books  ol  company  to  be  evidenee. 

220.  Where  any  company  is  being  wound  up,  all  books  and  papers  of  the 
company  and  of  the  Uquidators  shall,  as  between  the  contributories  of  the  com- 
pany, be  prima  facie  evidence  of  the  truth  of  aU  matters  purporting  to  be  therein 
recorded. 

Inspection  ol  books. 

221.  After  an  order  for  a  winding  up  by  or  subject  to  the  supervision  of  the 
court,  the  court  may  make  such  order  for  inspection  by  creditors  and  contri- 
butories of  the  company  of  its  books  and  papers  as  the  court  thinks  just,  and 
any  books  and  papers  in  the  possession  of  the  company  may  be  inspected  by 
creditors  or  contributories  accordingly,  but  not  further  or  otherwise. 

Disposal  of  books  and  papers  of  company, 

222.  1.  When  a  company  has  been  wound  up  and  is  about  to  be  dissolved,  the 

books  and  papers  of  the  company  and  of  the  Uquidators  may  be  disposed 
of  as  follows  (that  is  to  say): 

a)  In  the  case  of  a  winding  up  by  or  subject  to  the  supervision  of  the  court 
in  such  way  as  the  comt  directs; 

b)  In  the  case  of  a  volimtary  winding  up  in  such  way  as  the  company  by 
extraordinary  resolution  directs. 

2.  After  five  years  from  the  dissolution  of  the  company  no  responsibiUty 
shall  rest  on  the  company,  or  the  Uquidators,  or  any  person  to  whom 
the  custody  of  the  books  and  papers  has  been  committed,  by  reason 
of  the  same  not  being  forthcoming  to  any  person  claiming  to  be  interested 
therein. 
Power  of  court  to  declare  dissolution  of  company  void. 

223.  1.  Where  a  company  has  been  dissolved,  the  court  may  at  any  time  within 

two  years  of  the  date  of  the  dissolution,  on  an  appUcation  being  made  for 
the  purpose  by  the  Uquidator  of  the  company  or  by  any  other  person  who 
appears  to  the  court  to  be  interested,  make  an  order,  upon  such  terms 
as  the  court  thinks  fit,  declaring  the  dissolution  to  have  been  void,  and 
thereupon  such  proceedings  may  be  taken  as  might  have  been  taken  if 
the  company  had  not  been  dissolved. 
2.  It  shaU  be  the  duty  of  the  person  on  whose  appUcation  the  order  was  made, 
within  seven  days  after  the  making  of  the  order,  to  file  with  the  registrar 
of  companies  an  office  copy  of  the  order,  and  if  that  person  fails  so  to  do 
he  shaU  be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues. 
Information  as  to  pending  liquidations  in  England. 

224.  1.  Where  a  company  is  being  wound  up  in  England,  if  the  winding  up  is  not 

concluded  within  one  year  after'  its  commencement,  the  Uquidator  shaU, 
at  such  intervals  as  may  be  prescribed,  until  the  winding  up  is  concluded, 
send  to  the  registrar  of  companies  a  statement  in  the  prescribed  form 
and  containing  the  prescribed  particulars  with  respect  to  the  proceedings 
in  and  position  of  the  liquidation. 
2.  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of 
the  company  shaU  be  entitled,  by  himself  or  by  his  agent,  at  aU  reason- 
able times,  on  payment  of  the  prescribed  fee,  to  inspect  the  statement, 
and  to  receive  a  copy  thereof  or  extract  therefrom;  but  any  person  un- 
truthfuUy  so  stating  himself  to  be  a  creditor  or  contributory  shall  be 
guilty  of  a  contempt  of  court,  and  shall  be  punishable  accordingly  on 
the  appUcation  of  the  Uquidator  or  of  the  official  receiver. 
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3.  If  a  liquidator  fails  to  comply  with  the  requirements  of  this  section  he 
shall  be  Uable  to  a  fine  not  exceeding  fifty  pounds  for  each  day  during 
which  the  default  continues. 

4.  If  it  appears  from  any  such  statement  or  otherwise  that  a  liquidator  has 
in  his  hands  or  under  his  control  any  money  representing  unclaimed 
or  undistributed  assets  of  the  company  which  have  remained  unclaimed 
or  undistributed  for  six  months  after  the  date  of  their  receipt,  the  liqui- 
dator shall  forthwith  pay  the  same  to  the  Companies  Liquidation  Account 
at  the  Bank  of  England,  and  shall  be  entitled  to  the  prescribed  certi- 
ficate of  receipt  for  the  money  so  paid,  and  that  certificate  shall  be  an 
effectual  discharge  to  him  in  respect  thereof. 

5.  For  the  purpose  of  ascertaining  and  getting  in  any  money  payable  into 
the  Bank  of  England  in  pursuance  of  this  section,  the  hke  powers  may 
be  exercised,  and  by  the  like  authority,  as  are  exerciseable  under  section 
one  hundred  and  sixty- two  of  the  Bankruptcy  Act,  1883,  for  the  purpose 
of  ascertaining  and  getting  in  the  sums,  funds,  and  dividends  referred 
to  in  that  section. 

6.  Any  person  claiming  to  be  entitled  to  any  money  paid  into  the  Bank  of 
England  in  pursuance  of  this  section  may  apply  to  the  Board  of  Trade 
for  payment  of  the  same,  and  the  Board  may,  on  a  certificate  by  the 
Uquidator  that  the  person  claiming  is  entitled,  make  an  order  for  the 
payment  to  that  person  of  the  sum  due. 

7.  Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  respect 
of  any  claim  made  in  pursuance  of  this  section  may  appeal  to  the 
High  Court. 

Judicial  notice  ol  signature  of  officers. 

225.  In  aU  proceedings  under  this  Part  of  this  Act,  all  courts,  judges,  and 
persons  judicially  acting,  and  all  officers,  judicial  or  ministerial,  of  any  court,  or 
employed  in  enforcing  the  process  of  any  court,  shall  take  judicial  notice  of  the 
signature  of  any  officer  of  the  High  Court  in  England  or  Ireland,  or  of  the  Court 
of  Session  in  Scotland,  or  of  the  registrar  of  the  court  exercising  the  stannaries 
jurisdiction,  and  also  of  the  official  seal  or  stamp  of  the  several  offices  of  the 
High  Court  in  England  or  Ireland,  Court  of  Session,  or  court  exercising  the 
stannaries  jurisdiction,  appended  to  or  impressed  on  any  document  made,  issued, 
or  signed  iinder  the  provisions  of  this  Part  of  this  Act,  or  any  official  copy  thereof. 

Special  commission  for  receiving  evidence. 

226.  1.  The  judges  of  the  county  courts  in  England  who  sit  at  places  more  than 

twenty  miles  from  the  Gieneral  Post  Office,  and  the  judge  exercising  the 
bankruptcy  jurisdiction  of  the  High  Court  in  Ireland  and  the  assistant 
barristers  and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scot- 
land, shall  be  commissioners  for  the  purpose  of  taking  evidence  under 
this  Act,  where  a  company  is  wound  up  in  any  part  of  the  United  King- 
dom, and  the  court  may  refer  the  whole  or  any  part  of  the  examination 
of  any  witnesses  under  this  Act  to  any  person  hereby  appointed  commis- 
sioner, although  he  is  out  of  the  jurisdiction  of  the  court  that  made  the 
winding-up  order. 

2.  Every  commissioner  shall,  in  addition  to  any  powers  which  he  might 
lawfully  exercise  as  a  judge  of  a  county  court,  judge  of  the  High  Court, 
assistant  barrister  or  recorder,  or  sheriff,  have  in  the  matter  so  referred 
to  him  aU  the  same  powers  of  summoning  and  examining  witnesses,  of 
requiring  the  production  or  deUvery  of  documents,  of  punishing  defaults 
by  witnesses,  and  of  allowing  costs  and  expenses  to  witnesses,  as  the 
court  which  made  the  winding-up  order. 

3.  The  examination  so  taken  shall  be  returned  or  reported  to  the  court  which 
made  the  order  in  such  manner  as  that  court  directs. 

Court  may  order  examination  of  persons  in  Scotland. 

227.  1.  The  court  may  direct  the  examination  in  Scotland  of  any  person  for  the 

time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not, 
in  regard  to  the  trade,  deahngs,  affairs,  or  property  of  any  company  in 
course  of  being  wound  up,  or  of  any  person  being  a  contributory  of  the 
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company,  so  far  as  the  company  may  be  interested  therein  by  reason  of 
his  being  a  contributory;  and  the  order  or  commission  to  take  the  exami- 
nation shall  be  directed  to  the  sheriff  of  the  county  in  which  the  person 
to  be  examined  is  residing  or  happens  to  be  for  the  time ;  and  the  sheriff 
shall  summon  that  person  to  appear  before  him  at  a  time  and  place  to 
be  specified  in  the  summons  for  examination  on  oath  as  a  witness  or  as 
a  haver,  and  to  produce  any  books  or  papers  called  for  which  are  in  his 
possession  or  power. 

2.  The  sheriff  may  take  the  examination  either  orally  or  on  written  inter- 
rogatories, and  shall  report  the  same  in  writing  in  the  usual  form  to 
the  court;  and  shall  transmit  with  the  report  the  books  and  papers 
produced,  if  the  originals  thereof  are  required  and  specified  by  the  order 
or  commission,  or  otherwise  copies  thereof  or  extracts  therefrom  authen- 
ticated by  the  sheriff. 

3.  If  any  person  so  summoned  fails  to  appear  at  the  time  and  place  speci- 
fied, or  refuses  to  be  examined  or  to  make  the  production  required,  the 
sheriff  shall  proceed  against  him  as  a  witness  or  haver  duly  cited  and 
faihng  to  appear  or  refusing  to  give  evidence  or  make  production  may 
be  proceeded  against  by  the  law  of  Scotland. 

4.  The  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and  the  witness 
shall  be  entitled  to  such  and  the  Uke  allowances,  as  sheriffs  when  acting 
as  commissioners  under  appointment  from  the  Court  of  Session  and  as 
witnesses  and  havers  are  entitled  to  in  the  hke  cases  according  to  the 
law  and  practice  of  Scotland. 

5.  If  any  objection  is  stated  to  the  sheriff  by   the  witness,  either   on  the 
ground  of  his  incompetency  as  a  witness,   or   as  to  the  production  re- 
quired, or  on  any  other  ground,  the  sheriff  may,  if  he  thinks  fit,  report- 
the  objection  to  the  court,   and  suspend  the  examination  of  the  witness 
until  it  has  been  disposed  of  by  the  court. 

Affidavits,  &c.  in  United  Kingdom  and  colonies. 

228.  1.  Any  affidavit  required  to  be  sworn  under  the  provisions  or  for  the  pur- 

poses of  this  Part  of  this  Act  may  be  sworn  in  Great  Britain  or  Ireland, 
or  elsewhere  within  the  dominions  of  His  Majesty,  before  any  court,  judge, 
or  person  lawfully  authorised  to  take  and  receive  affidavits  or  before  any 
of  His  Majesty's  consuls  or  vice-consuls  in  any  place  outside  His  Majesty's 
dominions. 
2.  AH  courts,  judges,  justices,  commissioners,  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case 
may  be)  of  any  such  court,  judge,  person,  consul,  or  vice-consul  attached, 
appended,  or  subscribed  to  any  such  affidavit,  or  to  any  other  document 
to  be  used  for  the  purposes  of  this  Part  of  this  Act. 

Companies  U<iuidation  Account  defined. 

229.  1.  An  accoimt,  called  the  Companies  Liquidation  Account,  shall  be  kept  by 

the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  received 
by  the  Board  in  respect  of  proceedings  under  this  Act  in  connexion 
with  the  winding  up  of  companies  in  England  shall  be  paid  to  that  account. 
2.  AU  payments  out  of  money  standing  to  the  credit  of  the  Board  of  Trade 
in  the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of 
England  in  the  prescribed  manner. 

investment  of  surplus  funds  on  general  account. 

230.  1.  Whenever  the  cash  balance  standing  to  the  credit  of  the  Companies  Liqui- 

dation Account  is  in  excess  of  the  amount  which  in  the  opinion  of  the 
Board  of  Trade  is  required  for  the  time  being  to  answer  demands  in 
respect  of  companies'  estates,  the  Board  shall  notify  the  excess  to  the 
Treasury,  and  shall  pay  over  the  whole  or  any  part  of  that  excess  as 
the  Treasury  may  require,  to  the  Treasury,  to  such  account  as  the  Treasury 
may  direct,  and  the  Treasury  may  invest  the  sums  paid  over,  or  any  part 
thereof,  in  Government  securities,  to  be  placed  to  the  credit  of  the  said 
account. 
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2.  When  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  Board 
of  Trade,  required  to  answer  any  demands  in  respect  of  companies'  estates, 
the  Board  shall  notify  to  the  Treasury  the  amount  so  required,  and  the 
Treasury  shall  thereupon  repay  to  the  Board  such  sum  as  may  be  re- 
quired to  the  credit  of  the  Companies  Liquidation  Account,  and  for  that 
purpose  may  direct  the  sale  of  such  part  of  the  said  securities  as  may  be 
necessary. 

3.  The  dividends  on  investments  under  this  section  shall  be  paid  to  such 
account  as  the  Treasury  may  direct,  and  regard  shall  be  had  to  the  amount 
thus  derived  in  fixing  the  fees  payable  in  respect  of  proceedings  in  the 
winding  up  of  companies  in  England. 

Separate  accounts  of  particular  estates. 

231.  1.  An  account  shall  be  kept  by  the  Board  of  Trade  of  the  receipts  and  pay- 
ments in  the  winding  up  of  each  company  in  England,  and,  when  the 
cash  balance  standing  to  the  credit  of  the  account  of  any  company  is  in 
excess  of  the  amount  which,  in  the  opinion  of  the  committee  of  inspection, 
is  required  for  the  time  being-  to  answer  demands  in  respect  of  that 
company's  estate,  the  Board  shall,  on  the  request  of  the  committee, 
invest  the  amount  not  so  required  in  Government  securities,  to  be  placed 
to  the  credit  of  the  said  account  for  the  benefit  of  the  company. 

2.  When  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  committee 
of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of 
the  company,  the  Board  of  Trade  shall,  on  the  request  of  the  committee, 
raise  such  sum  as  may  be  required  by  the  sale  of  such  part  of  the  said 
securities  as  may  be  necessary. 

3.  The  dividends  on  investments  under  this  section  shall  be  paid  to  the  credit 
of  the  company. 

4.  When  the  balance  at  the  credit  of  any  company's  account  in  the  hands 
of  the  Board  of  Trade  exceeds  two  thousand  pounds,  and  the  hquidator 
gives  notice  to  the  Board  that  the  excess  is  not  required  for  the  pur- 
poses of  the  Hquidation,  the  company  shall  be  entitled  to  interest  on  the 
excess  at  the  rate  of  two  per  cent,  per  annum. 

Certain  receipts  and  fees  to  be  applied  in  aid  of  expenditure. 

232.  The  Treasury  may  issue  to  the  Board  of  Trade  in  aid  of  the  votes  of  Par- 
hament,  out  of  the  receipts  arising  in  respect  of  the  winding  up  of  companies  in 
England  from  fees,  fee  stamps,  and  dividends  on  investments  by  the  Treasury 
under  this  Act,  any  sums  which  may  be  necessary  to  meet  the  charges  estimated 
by  the  Board  in  respect  of  salaries  and  expenses  under  this  Act  in  relation  to  the 
winding  up  of  companies  in  England. 

Officers  and  remuneration. 

233.  1.  The  Board  of  Trade  may,  with  the  approval  of  the  Treasury,  appoint  such 

additional  officers  as  may  be  required  by  the  Board  for  the  execution 
as  respects  England  of  this  Part  of  this  Act,  and  may  remove  any  person 
so  appointed. 

2.  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  officer  of,  or 
person  attached  to,  the  Board  performing  any  duties  under  this  Part  of 
this  Act  in  relation  to  the  winding  up  of  companies  in  England,  and  may 
vary,  increase,  or  diminish  that  remuneration  as  they  tMnk  fit. 

3.  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  person  (other 
than  an  officer  of  the  Board  of  Trade)  performing  any  duties  under  this 
Act  in  relation  to  the  winding  up  of  companies  in  England,  and  may 
vary,  increase,  or  diminish  that  remuneration  as  he  thinks  fit. 

Annual  accounts  of  English  winding  up. 

234.  1.  The  Treasury  shall  annually  cause  to  be  prepared  and  laid  before  both 

Houses  of  Parliament  an  account  for  the  year  ending  with  the  thirty-first 
day  of  March,  showing  the  receipts  and  expenditure  during  that  year  in  re- 
spect of  proceedings  under  this  Act  in  relation  to  the  winding  up  of  com- 
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panies  in  England,  and  the  provisions  of  section  twenty -eight  of  the 
Supreme  Court  of  Judicature  Act,  1875,  shall  apply  to  the  account  as 
if  the  account  had  been  required  by  that  section. 
2.  The  accounts  of  the  Board  of  Trade  under  this  Act  in  relation  to  the 
winding  up  of  companies  in  England  shall  be  audited  in  such  manner  as 
the  Treasury  direct,  and,  for  the  purpose  of  the  account  to  be  laid  before 
Parliament,  the  Board  shall  make  such  returns  and  give  such  information 
as  the  Treasury  direct. 

Returns  by  officers  in  English  winding  up. 

235.  The  officers  of  the  courts  acting  in  the  winding  up  of  companies  in  Eng- 
land shall  make  to  the  Board  of  Trade  such  returns  of  the  business  of  their  re- 
spective courts  and  offices,  at  such  times  and  in  such  manner  and  form  as  may  be 
prescribed,  and  from  those  returns  the  Board  shall  cause  books  to  be  prepared 
which  shall,  under  the  regulations  of  the  Board,  be  open  for  pubhc  information 
and  searches. 

Proceedings  of  Board  of  Trade. 

236.  1.  All  documents  purporting  to  be  orders  or  certificates  made  or  issued  by 

the  Board  of  Trade  for  the  purposes  of  this  Act  and  to  be  sealed  with  the 
seal  of  the  Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  of 
the  Board,  or  any  person  authorised  in  that  behalf  by  the  President  of  the 
Board,  shall  be  received  in  evidence  and  deemed  to  be  such  orders  or  certi- 
ficates without  further  proof  unless  the  contrary  is  shown. 
2.  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of 
the  Board,  shall  be  conclusive  evidence  of  the  fact  so  certified. 

Rules  and  Fees. 

Rules  and  fees  for  winding  up  in  England. 

237.  1.  The  Lord  Chancellor  may,  with  the  concurrence  of  the  President  of  the 

Board  of  Trade,  make  general  rules  for  carrying  into  effect  the  objects  of 
this  Act  so  far  as  relates  to  the  winding  up  of  companies  in  England. 

2.  AU  general  rules  made  under  this  section  shall  be  laid  before  ParUament 
within  three  weeks  after  they  are  made,  if  ParUament  is  then  sitting, 
and,  if  Parliament  is  not  sitting,  within  three  weeks  after  the  beginning 
of  the  next  session  of  ParUament,  and  shaU  be  judicially  noticed,  and  shall 
have  effect  as  if  enacted  by  this  Act. 

3.  There  shall  be  paid  in  respect  of  proceedings  under  this  Act  in  relation  to 
the  winding  up  of  companies  in  England  such  fees  as  the  Lord  Chancellor 
may,  with  the  sanction  of  the  Treasury,  direct,  and  the  Treasury  may 
direct  by  whom  and  in  what  manner  the  same  are  to  be  coUected  and 
accounted  for,  and  to  what  account  they  are  to  be  paid. 

4.  All  rules  made  and  directions  given  by  the  Lord.  ChanceUor  under  this  section 
shall  be  adopted  by  the  authority  for  the  time  being  empowered  to  make 
rules  for  regulating  the  practice  or  procedure  in  the  chancery  court  of 
the  county  palatine  of  Lancaster,  but  as  so  adopted  shall  have  effect  with 
the  substitution  of  the  words  "vice-chanceUor"  for  the  word  "judge,"  and 
of  the  word  "registrar"  for  the  word  "master,"  and  of  the  words  "chambers 
of  the  registrar"  for  the  words  "chambers  of  the  judge"  and  "judge's  cham- 
bers," and  any  directions  as  to  the  remuneration  to  be  allowed  to  officers  of 
that  court  in  respect  of  proceedings  tmder  this  Act  shall  be  subject  to  the 
sanction  of  the  Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster. 

5.  The  authority  having  power  to  make  rules  or  give  directions  under  this 
section  may,  by  any  such  rules  or  directions,  repeal,  alter,  or  amend  any 
rules  made  and  directions  given  by  the  Uke  authority  under  the  Com- 
panies (Winding  Up)  Act,  1890  (53  &  54  Vict.  c.  63),  which  are  in  force 
at  the  commencement  of  this  Act. 

Powers  to  make  rules  of  procedure. 

238.  1.  Subject  to  the  provisions  of  this  Act  with  respect  to  rules  and  fees  in  relation 

to  the  winding  up  of  companies  in  England,  rules  of  procedure  for  the 
purposes  of  this  Act,  including  rules  as  to  costs  and  fees,  may  be  made  — 
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a)  As  regards  the  High  Court  in  England,  by  the  authority  having  power 
to  make  rules  for  the  Supreme  Court  in  England; 

b)  As  regards  the  Court  of  Session,  by  act  of  sederunt; 

c)  As  regards  the  High  Court  in  Ireland,  by  the  authority  having  power  to 
make  rules  for  the  Supreme  Court  in  Ireland; 

d)  As  regards  the  court  exercising  the  stannaries  jurisdiction,  by  the  authori- 
ty having  power  to  make  rules  for  county  courts  in  England. 

2.  The  authority  having  power  to  make  rules  under  this  section  may  by  any 
such  rules  repeal,  alter,  or  amend  any  rules  made  by  the  Uke  authority 
under  the  Companies  Act,  1862,  or  any  Act  amending  the  same,  which  are 
in  force  at  the  commencement  of  this  Act. 

Special  Provisions  as  to  Stannaries. 

Attachment  of  debt  due  to  contributory  on  winding  up  in  stannaries  court. 

239.  When  several  companies  are  in  course  of  liquidation  by  or  under  the 
superintendence  of  the  Court  exercising  the  stannaries  jurisdiction  and  acting  under 
that  jurisdiction,  if  it  appears  to  the  judge  that  a  person  who  is  a  contributory 
of  one  of  the  companies  is  also  a  creditor  claiming  a  debt  against  one  of  the  other 
companies,  the  judge  may  (if  after  inquiry  he  thinks  fit)  direct  that  the  debt,  when 
allowed,  shall  be  attached,  and  payment  thereof  to  the  creditor  suspended  for  a  time 
certain  as  a  security  for  payment  of  any  calls  that  are  or  may  in  course  of  hquidation 
become  due  from  him  to  the  company  of  which  he  is  a  contributory ;  and  the  amount 
thereof  shaU  be  apphed  to  such  payment  in  due  course:  Provided  that  such  an 
order  of  attachment  shall  not  prejudice  any  claim  which  the  company  so  indebted 
to  the  creditor  may  have  against  him  by  way  of  set  off,  counterclaim,  or  otherwise, 
or  any  lawful  claim  of  lien  or  specific  charge  on  the  debt  in  favour  of  any  third 
person. 

Preferential  payments  in  stannaries  cases. 

240.  In  the  appUcation  to  companies  within  the  stannaries  of  the  provisions 
of  this  Act  with  respect  to  preferential  payments,  the  following  modifications  shall 
be  made: 

1.  In  the  case  of  a  clerk  or  servant  of  such  a  company,  the  priority  with  re- 
spect to  wages  and  salary  given  by  this  Act  shall  be  given  to  the  extent  of 
three  months  only,  instead  of  four  months,  and  shall  not  extend  to  the 
principal  agent,  manager,  purser,  or  secretary. 

2.  All  wages  in  relation  to  the  mine  of  a  miner,  artizan,  or  labourer  employed 
in  or  about  the  mine,  including  all  earnings  by  a  miner  arising  from  any 
description  of  piece  or  other  work,  or  as  a  tributer  or  otherwise,  but  not 
exceeding  an  amount  equal  to  three  months'  wages,  shall  be  included  amongst 
the  payments  which  are,  under  this  Act,  to  be  made  in  priority  to  other  debts. 

3.  Wages  of  any  miner,  artizan,  or  labourer  unpaid  at  the  commencement  of 
the  winding  up,  and,  subject  to  the  provisions  of  section  five  of  the 
Workmen's  Compensation  Act,  1906,  all  amounts  (not  exceeding  in  any 
individual  case  one  hundred  pounds)  due  in  respect  of  compensation  under 
that  Act  payable  to  a  miner  or  the  dependants  of  a  miner  the  liabUity  where- 
for  accrued  before  the  commencement  of  the  winding-up,  shall,  to  the  extent 
aforesaid,  be  paid  by  the  liquidator  forthwith  in  priority  to  all  costs,  except 
(in  the  case  of  a  winding-up  by  the  court)  such  costs  of  and  incidental  to  the 
making  of  the  winding-up  order  as  in  the  opinion  of  the  court  have  been 
properly  incurred,  and  to  all  claims  by  mortgagees,  execution  creditors,  or 
any  other  persons,  except  the  claims  of  clerks  and  servants  in  respect  of 
their  wages  or  salary,  and,  subject  as  aforesaid,  the  court  may,  by  order, 
charge  the  whole  or  any  part  of  the  assets  of  the  company,  in  priority  to 
aU  claims  and  to  aU  existing  mortgages  or  charges  thereon,  with  the 
payment  of  a  sum  sufficient  to  discharge  the  said  wages  and  amounts 
due  in  respect  of  compensation,  with  interest  at  a  rate  not  exceeding  five 
per  cent,  per  annum,  and  this  charge  may  be  made  in  favour  of  any  person 
who  is  willing  to  advance  the  requisite  amount  or  any  part  thereof;  and  as 
soon  as  the  said  sum  has  been  so  advanced,  the  said  wages  and  amounts  due 
in  respect  of  compensation  shall  be  paid  without  delay  so  far  as  the  amount 
advanced  extends,  and  in  such  order  of  payment  as  the  court  directs. 
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Provisions  as  to  mine  club  funds. 

241.  1.  On  the  winding  up  of  a  company  within  the  stannaries,  contributions  of 

the  miners,  artizans,  or  labourers  for  the  purpose  of  a  mine  club,  or 
accident,  or  sick,  or  benefit  fund  shall  not  be  deemed  to  be,  or  be  apphed 
as,  part  of  the  assets  of  the  company  in  hquidation  of  the  debts  of  the  com- 
pany or  otherwise,  but  shall  be  accounted  for  by  the  purser  or  any  other 
person  in  possession  of  the  fund  to  the  liquidator,  and  shall  be  recoverable 
by  him,  and  be  applied  in  accordance  with  the  rules  of  the  club. 
2.  Where  the  company  is  being  wound  up  voluntarily,  the  hquidator  or  any 
person  claiming  to  be  entitled  to  any  such  contributions  or  fund  may  apply 
to  the  court  for  directions,  or  to  determine  any  question  arising  in  the 
matter  in  the  same  manner  as  if  the  company  were  being  wound  up  by 
the  court. 

Removal  of  Defunct  Companies  from  Register. 
Registrar  may  strike  defunct  company  off  register. 

242.  1.  Where  the  registrar  of  companies  has  reasonable  cause  to  beheve  that  a 

company  is  not  carrying  on  business  or  in  operation,  he  shall  send  to  the 
company  by  post  a  letter  inquiring  whether  the  company  is  carrying  on 
business  or  in  operation. 

2.  If  the  registrar  does  not  within  one  month  of  sending  the  letter  receive  any 
answer  thereto,  he  shall  within  fourteen  days  after  the  expiration  of  the 
month  send  to  the  company  by  post  a  registered  letter  referring  to  the 
first  letter,  and  stating  that  no  answer  thereto  has  been  received,  and  that 
if  an  answer  is  not  received  to  the  second  letter  within  one  month  from 
the  date  thereof,  a  notice  wUl  be  pubhshed  in  the  Gazette  with  a  view  to 
striking  the  name  of  the  company  off  the  register. 

3.  If  the  registrar  either  receives  an  answer  from  the  company  to  the  effect 
that  it  is  not  carrying  on  business  or  in  operation,  or  does  not  within  one 
month  after  sending  the  second  letter  receive  any  answer,  he  may  pubhsh 
in  the  Gazette,  and  send  to  the  company  by  post,  a  notice  that  at  the  ex- 
piration of  three  months  from  the  date  of  that  notice  the  name  of  the 
company  mentioned  therein  will,  unless  cause  is  shown  to  the  contrary, 
be  struck  off  the  register  and  the  company  will  be  dissolved. 

4.  If,  in  any  case  where  a  company  is  being  wound  up,  the  registrar  has 
reasonable  cause  to  beheve  either  that  no  hquidator  is  acting,  or  that  the 
affairs  of  the  company  are  fully  wound  up,  and  the  returns  required  to 
be  made  by  the  hquidator  have  not  been  made  for  a  period  of  six  conse- 
cutive months  after  notice  by  the  registrar  demanding  the  returns  has  been 
sent  by  post  to  the  company,  or  to  the  hquidator  at  his  last  known  place 
of  business,  the  registrar  may  pubhsh  in  the  Gazette  and  send  to  the  com- 
pany a  hke  notice  as  is  provided  in  the  last  preceding  subsection. 

5.  At  the  expiration  of  the  time  mentioned  in  the  notice  the  registrar  may, 
unless  cause  to  the  contrary  is  previously  shown  by  the  company,  strike 
its  name  off  the  register,  and  shall  pubhsh  notice  thereof  in  the  Gazette, 
and  on  the  pubhcation  in  the  Gazette  of  this  notice  the  company  shall  be 
dissolved :  Provided  that  the  habihty  (if  any)  of  every  director,  managing 
officer,  and  member  of  the  company  shall  continue  and  may  he  enforced 
as  if  the  company  had  not  been  dissolved. 

6.  If  a  company  or  any  member  or  creditor  thereof  feels  aggrieved  by  the 
company  having  been  struck  off  the  register,  the  court  on  the  apphcation 
of  the  company  or  member  or  creditor  may,  if  satisfied  that  the  company 
was  at  the  time  of  the  striking  off  carrying  on  business  or  in  operation,  or 
otherwise  that  it  is  just  that  the  company  be  restored  to  the  register,  order 
the  name  of  the  company  to  be  restored  to  the  register,  and  thereupon  the 
company  shall  be  deemed  to  have  continued  in  existence  as  if  its  name  had 
not  been  struck  off;  and  the  court  may  by  the  order  give  such  directions 
and  make  such  provisions  as  seem  just  for  placing  the  company  and  aU 
other  persons  in  the  same  position  as  nearly  as  may  be  as  if  the  name  of 
the  company  had  not  been  struck  off. 
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7.  A  letter  or  notice  under  this  section  may  be  addressed  to  the  company  at 
its  registered  office,  or,  if  no  office  has  been  registered,  to  the  care  of  some 
director  or  officer  of  the  company,  or,  if  there  is  no  director  or  officer  of 
the  company  whose  name  and  address  are  known  to  the  registrar  of  com- 
panies, may  be  sent  to  each  of  the  persons  who  subscribed  the  memo- 
randum, addressed  to  him  at  the  address  mentioned  in  the  memorandum. 

Part  V.    Registration  Office  and  Fees. 

Registration  offices  in  England,  Scotland,  and  Ireland. 

243.    1.  For  the  purposes  of  the  registration  of  companies  under  this  Act,  there 

shall  be  offices  in  England,  Scotland,  and  Ireland,  at  such  places  as  the 

Board  of  Trade  think  fit. 

2.  The  Board  of  Trade  may  appoint  such  registrars,  assistant  registrars, 
clerks,  and  servants  as  the  Board  think  necessary  for  the  registration  of 
companies  under  this  Act,  and  may  make  regulations  with  respect  to  their 
duties;  and  may  remove  any  persons  so  appointed. 

3.  The  salaries  of  the  persons  appointed  under  this  section  shall  be  fixed  by 
the  Board  of  Trade  with  the  concurrence  of  the  Treasury,  and  shall  be 
paid  out  of  money  provided  by  Parliament. 

4.  The  Board  of  Trade  may  require  that  the  office  of  the  registrar  of  the 
court  exercising  in  respect  of  the  winding  up  of  companies  the  stannaries 
jurisdiction  shall  be  one  of  the  offices  for  the  registration  of  companies 
within  that  jurisdiction. 

5.  The  Board  may  direct  a  seal  or  seals  to  be  prepared  for  the  authentication 
of  documents  required  for  or  connected  with  the  registration  of  companies. 

6.  Any  person  may  inspect  the  documents  kept  by  the  registrar  on  payment 
of  such  fees  as  may  be  appointed  by  the  Board  of  Trade,  not  exceeding 
one  shilUng  for  each  inspection;  and  any  person  may  require  a  certifi- 
cate of  the  incorporation  of  any  company,  or  a  copy  or^  extract  of  any 
other  document  or  any  part  of  any  other  document,  to  be  certified  by 
the  registrar,  on  payment  for  the  certificate,  certified  copy,  or  extract,  of 
such  fees  as  the  Board  of  Trade  may  appoint,  not  exceeding  five  shillings  for 
a  certificate  of  incorporation,  and  not  exceeding  sixpence  for  each  folio  of  a 
certified  copy  or  extract,  or  in  Scotland  for  each  sheet  of  two.hundred  words. 

7.  A  copy  of  or  extract  from  any  document  kept  and  registered  at  any  of  the 
offices  for  the  registration  of  companies  in  England,  Scotland,  or  Ireland, 
certified  to  be  a  true  copy  under  the  hand  of  the  registrar  or  an  assistant 
registrar  (whose  official  position  it  shall  not  be  necessary  to  prove)  shall  in 
all  legal  proceedings  be  admissible  in  evidence  as  of  equal  vaUdity  with  the 
original  document. 

8.  Whenever  any  act  is  by  this  Act  directed  to  be  done  to  or  by  the  registrar 
of  companies,  it  shall,  until  the  Board  of  Trade  otherwise  directs,  be  done 
in  England  to  or  by  the  existing  registrar  of  joint  stock  companies,  or 
in  his  absence  to  or  by  such  person  as  the  Board  may  for  the  time  being 
authorise;  in  Scotland  to  or  by  the  existing  registrar  of  joint  stock  com- 
panies in  Scotland;  and  in  Ireland  to  or  by  the  existing  assistant  registrar 
of  joint  stock  companies  for  Ireland,  or  to  or  by  such  person  as  the  Board 
may  for  the  time  being  authorise  in  Scotland  or  Ireland,  in  the  absence  of 
the  registrar  or  assistant  registrar;  but,  in  the  event  of  the  Board  altering 
the  constitution  of  the  existing  registry  offices  or  any  of  them,  any  such 
act  shall  be  done  to  or  by  such  officer  and  at  such  place  with  reference  to 
the  local  situation  of  the  registered  offices  of  the  companies  to  be  re- 
gistered as  the  Board  may  appoint. 

Fees. 

244.    I.  There  shall  be  paid  to  the  registrar  in  respect  of  the   several  matters 

mentioned  in  Table  B.  in  the  Frist  Schedule  to  this  Act  the  several  fees 

therein  specified,  or  such  smaller  fees  as  the  Board  of  Trade  may  from 

time  to  time  direct. 
2.  All  fees  paid  to  the  registrar  in  pursuance  of  this  Act  shall  be  paid  into  the 

Exchequer. 
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Part  VI.   Application  of  Act  to  Companies  formed  and  registered  under 

former  Companies  Acts. 

Application  of  Act  to  companies  formed  under  former  Companies  Acts. 

245.  In  the  application  of  this  Act  to  existing  companies,  it  shall  apply  in 
the  same  manner  in  the  case  of  a  Umited  company,  other  than  a  company  Umited 
by  guarantee,  as  if  the  company  had  been  formed  and  registered  under  this  Act  as 
a  company  limited  by  shares;  in  the  case  of  a  company  Umited  by  guarantee,  as  if 
the  company  had  been  formed  and  registered  under  this  Act  as  a  company  Umited 
by  guarantee;  and  in  the  case  of  a  company  other  than  a  Umited  company,  as  if 
the  company  had  been  formed  and  registered  under  this  Act  as  an  unUmited  com- 
pany: Provided  that  reference,  express  or  impUed,  to  the  date  of  registration  shall 
be  construed  as  a  reference  to  the  date  at  which  the  company  was  registered  under 
the  Joint  Stock  Companies  Acts,  or  under  the  Companies  Act,  1862,  as  the  case 
may  be. 

Application  of  Act  to  companies  registered  under  former  Companies  Acts. 

246.  This  Act  shall  apply  to  every  company  registered  but  not  formed  under 
the  Joint  Stock  Companies  Acts,  or  the  Companies  Act,  1862,  in  the  same  manner 
as  it  is  herein- after  in  this  Act  declared  to  apply  to  companies  registered  but  not 
formed  under  this  Act:  Provided  that  reference,  express  or  impUed,  to  the  date 
of  registration  shaU  be  construed  as  a  reference  to  the  date  at  which  the  company 
was  registered  vmder  the  Joint  Stock  Companies  Acts,  or  the  Companies  Act,  1862, 
as  the  case  may  be. 

Application  of  Act  to  companies  re-registered  under  Companies  Act,  1879. 

247.  This  Act  shaU  apply  to  every  unUmited  company  registered  in  pur- 
suance of  the  Companies  Act,  1879,  as  a  Umited  company,  in  the  same  manner 
as  it  appUes  to  an  unUmited  company  registered  in  pursuance  of  this  Act  as  a 
Umited  company:  Provided  that  reference,  express  or  impUed,  to  the  date  of 
registration  shaU  be  construed  as  a  reference  to  the  date  at  which  the  company 
was  registered  as  a  Umited  company  under  the  Companies  Act,  1879. 

Mode  of  transferring  shares. 

248.  A  company  registered  under  the  Joint  Stock  Companies  Acts  may  cause 
its  shares  to  be  transferred  in  manner  hitherto  in  use,  or  in  such  other  manner  as  the 
company  may  direct. 

Part  VII.     Companies  authorised  to  register  under  this  Act. 

Companies  capable  of  being  registered. 

249.    1.  With  the  exceptions  and  subject  to  the  provisions  mentioned  and  contained 

in  this  section: 

i)  Any  company  consisting  of  seven  or  more  members,  which  was  in 
existence  on  the  second  day  of  November  eighteen  hundred  and  sixty- 
two,  including  any  company  registered  under  the  Joint  Stock  Companies 
Acts;  and 

ii)  Any  company  formed  after  the  date  aforesaid,  whether  before  or  after 
the  commencement  of  this  Act,  in  pursuance  of  any  Act  of  ParUament 
other  than  this  Act,  or  of  letters  patent,  or  being  a  company  within 
the  stannaries,  or  being  otherwise  duly  constituted  by  law,  and 
consisting  of  seven  or  more  members; 

may  at  any  time  register  under  this  Act  as  an  unUmited  company,  or  as 

a  company  Umited  by  shares,  or  as  a  company  Umited  by  guarantee ;  and 

the  registration  shaU  not  be  invaUd  by  reason  that  it  has  taken  place 

with  a  view  to  the  company  being  wound  up. 
2.  Provided  as  follows: 

a)  A  company  having  the  UabiUty  of  its  members  Umited  by  Act  of  Par- 
Uament or  letters  patent,  and  not  being  a  joint  stock  company  as  herein-  " 
after  defined,  shall  not  register  in  pursuance  of  this  section; 

b)  A  company  having  the  UabiUty  of  its  members  Umited  by  Act  of 
ParUament  or  letters  patent  shaU  not  register  in  pursuance  of  this 
section  as  an  unUmited  company  or  as  a  company  Umited  by  guarantee; 
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c)  A  company  that  is  not  a  joint  stock  company  as  hereinafter  defined  shall 
not  register  in  pursuance  of  this  section  as  a  company  limited  by  shares; 

d)  A  company  shall  not  register  in  pursuance  of  this  section  without  the 
assent  of  a  majority  of  such  of  its  members  as  are  present  in  person 
or  by  proxy  (in  cases  where  proxies  are  allowed  by  the  regulations  of 
the  company)  at  a  general  meeting  summoned  for  the  purpose; 

e)  Where  a  company  not  having  the  Uability  of  its  members  limited  by 
Act  of  ParUament  or  letters  patent  is  about  to  register  as  a  Hmited 
company,  the  majority  required  to  assent  as  aforesaid  shall  consist  of 
not  less  than  three-fourths  of  the  members  present  in  person  or  by 
proxy  at  the  meeting; 

f )  Where  a  company  is  about  to  register  as  a  company  hmited  by  guarantee, 
the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  reso- 
lution declaring  that  each  member  undertakes  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  its  being  wound  up  while  he  is 
a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and 
habilities  of  the  company  contracted  before  he  ceased  to  be  a  member, 
and  of  the  costs  and  expenses  of  winding  up,  and  for  the  adjustment 
of  the  rights  of  the  contributories  among  themselves,  such  amount  as 
may  be  required,  not  exceeding  a  specified  amount. 

3.  In  computing  any  majority  under  this  section  when  a  poU  is  demanded 
regard  shall  be  had  to  the  number  of  votes  to  which  each  member  is  entitled 
according  to  the  regulations  of  the  company. 

4.  A  company  registered  under  the  Companies  Act,  1862,  shall  not  be  registered 
in  pursuance  of  this  section. 

Definition  of  joint  stock  company^ 

250.  For  the  purpose  of  this  Part  of  this  Act,  as  far  as  relates  to  registration 
of  companies  as  companies  hmited  by  shares,  a  joint  stock  company  means  a  com- 
pany having  a  permanent  paid-up  or  nominal  share  capital  of  fixed  amount  divided 
into  shares,  also  of  fixed  amount,  or  held  and  transferable  as  stock,  or  divided  and 
held  partly  in  one  way  and  partly  in  the  other,  and  formed  on  the  principle  of 
having  for  its  members  the  holders  of  those  shares  or  that  stock,  and  no  other 
persons ;  and  such  a  company  when  registered  with  hmited  habihty  under  this  Act 
shall  be  deemed  to  be  a  company  limited  by  shares. 

Liability  ot  banlc  of  issue  unlimited  in  respect  of  notes. 

251.  1.  A  bank  of  issue  registered  under  this  Act  as  a  hmited  company  shall  not  be 
entitled  to  hmited  habUity  in' respect  of  its  notes;  and  the  members  thereof 
shall  be  liable  in  respect  of  its  notes  in  the  same  manner  as  if  it  had  been 
registered  as  unlimited ;  but  if,  in  the  event  of  the  company  being  wound 
up,  the  general  assets  are  insufficient  to  satisfy  the  claims  of  both  the 
note-holders  and  the  general  creditors,  then  the  members,  after  satisfying 
the  remaining  demands  of  the  note-holders,  shall  be  hable  to  contribute 
towards  payment  of  the  debts  of  the  general  creditors  a  sum  equal  to  the 
amount  received  by  the  note-holders  out  of  the  general  assets. 

2.  For  the  purposes  of  this  section  the  expression  "the  general  assets"  means  the 
funds  available  for  payment  of  the  general  creditor  as  well  as  the 
note-holder. 

3.  Any  bank  of  issue  registered  under  this  Act  as  a  hmited  company  may 
state  on  its  notes  that  the  hmited  liabihty  does  not  extend  to  its  notes, 
and  that  the  members  of  the  company  are  hable  in  respect  of  its  notes 
in  the  same  manner  as  if  it  had  been  registered  as  an  unhmited  company. 

Requirements  for  registration  by  joint  stoclc  companies. 

252.  Before  the  registration  in  pursuance  of  this  Part  of  this  Act  of  a  joint  stock 
company  there  shall  be  dehvered  to  the  registrar  the  following  documents  (that  is 
to  say): 

1.  A  hst  showing  the  names,  addresses,  and  occupations  of  all  persons  who 
on  a  day  named  in  the  hst,  not  being  more  than  six  clear  days  before  the 
day  of  registration,  were  members  of  the  company,  with  the  addition  of 
the  shares  or  stock  held  by  them  respectively,  distinguishing,  in  cases 
where  the  shares  are  numbered,  each  share  by  its  number; 
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2.  A  copy  of  any  Act  of  Parliament,  royal  charter,  letters  patent,  deed  of 
settlement,  contract  of  copartnery,  cost  book  regulations,  or  other  instrument 
constituting  or  regulating  the  company;  and 

3.  If  the  company  is  intended  to  be  registered  as  a  limited  company,  a 
statement  specifying  the  foUowing  particulars  (that  is  to  say): 

a)  The  nominal  share  capital  of  the  company  and  the  number  of  shares 
into  which  it  is  divided,  or  the  amount  of  stock  of  which  it  consists ; 

b)  The  number  of  shares  taken  and  the  amount  paid  on  each  share; 

c)  The  name  of  the  company,  with  the  addition  of  the  word  "limited"  as 
the  last  word  thereof;  and 

d)  In  the  case  of  a  company  intended  to  be  registered  as  a  company  Umited 
by  guarantee,   the  resolution  declaring  the  amount  of  the  guarantee. 

Requirements  for  registration  by  other  than  joint  stock  companies. 

253.  Before  the  registration  in  pursuance  of  this  Part  of  this  Act  of  any  company 
not  being  a  joint  stock  company,  there  shall  be  delivered  to  the  registrar: 

1.  A  list  showing  the  names,  addresses,  and  occupations  of  the  directors  or 
other  managers  (if  any)  of  the  company;  and 

2.  A  copy  of  any  Act  of  Parhament,  letters  patent,  deed  of  settlement,  contract 
of  copartnery,  cost  book  regulations,  or  other  instrument  constituting 
or  regulating  the  company;  and 

3.  In  the  case  of  a  company  intended  to  be  registered  as  a  company  limited  by 
guarantee,  a  copy  of  the  resolution  declaring  the  amount  of  the  guarantee. 

Authentication  of  statements  of  existing  companies. 

254.  The  Hsts  of  members  and  directors  and  any  other  particulars  relating  to 
the  company  required  to  be  dehvered  to  the  registrar  shall  be  verified  by  a  statutory 
declaration  of  any  two  or  more  directors  or  other  principal  officers  of  the  company. 

Registrar  may  require  evidence  as  to  nature  of  company. 

255.  The  registrar  may  require  such  evidence  as  he  thinks  necessary  for  the 
purpose  of  satisfying  himself  whether  any  company  proposing  to  be  registered  is 
or  is  not  a  joint  stock  company  as  hereinbefore  defined. 

On  registration  of  banking  company  with  limited  liability,  notice  to  be  given  to  customers. 

256.  1.  Where  a  banking  company  which  was  in  existence  on  the  seventh  day  of 
August  eighteen  hundred  and  sixty-two  proposes  to  register  as  a  Umited 
company,  it  shall,  at  least  thirty  days  before  so  registering,  give  notice 
of  its  intention  so  to  register  to  every  person  who  has  a  banking  account 
with  the  company,  either  by  delivery  of  the  notice  to  him,  or  by  posting 
it  to  him  at,  or  delivering  it  at,  his  last  known  address. 
2.  If  the  company  omits  to  give  the  notice  required  by  this  section,  then  as 
between  the  company  and  the  person  for  the  time  being  interested  in  the 
account  in  respect  of  which  the  notice  ought  to  have  been  given,  and  so 
far  as  respects  the  account  down  to  the  time  at  which  notice  is  given,  but 
not  further  or  otherwise,  the  certificate  of  registration  with  hmited  liabiUty 
shall  have  no  operation. 

Exemption  of  certain  companies  from  payment  of  fees. 

257.  No  fees  shall  be  charged  in  respect  of  the  registration  in  pursuance  of  this 
Part  of  this  Act  of  a  company  if  it  is  not  registered  as  a  Umited  company,  or  if  before 
its  registration  as  a  Umited  company  the  liabiUty  of  the  shareholders  was  Umited 
by  some  other  Act  of  ParUament  or  by  letters  patent.  ;— j 

Addition  of  "limited"  to  name. 

258.  When  a  company  registers  in  pursuance  of  this  Part  of  this  Act  with  Umited 
UabiUty,  the  word  "Umited"  shall  form  and  be  registered  as  part  of  its  name. 

Certificate  of  registration  of  existing  companies. 

259.  On  compUance  with  the  requirements  of  this  Part  of  this  Act  with  respect 
to  registration,  and  on  payment  of  such  fees,  if  any,  as  are  payable  under  Table  B. 
in  the  First  Schedule  to  this  Act,  the  registrar  shall  certify  under  his  hand  that  the 
company  applying  for  registration  is  incorporated  as  a  company  under  this  Act, 
and  in  the  case  of  a  Umited  company  that  it  is  Umited,  and  thereupon  the  company 
shall  be  incorporated,  and  shaU  have  perpetual  succession  and  a  common  seal, 


1100  APPENDIX. 

with  power  to  hold  lands ;  and  any  banking  company  In  Scotland  so  incorporated 
shall  be  deemed  to  be  a  bank  incorporated,  constituted,  or  estabhshed  by  or  under 
Act  of  Parliament. 

Vesting  of  property  on  registration. 

260.  AU  property,  real  and  personal  (including  things  in  action),  belonging  to 
or  vested  in  a  company  at  the  date  of  its  registration  in  pursuance  of  this  part  of 
this  Act,  shall  on  registration  pass  to  and  vest  in  the  company  as  incorporated 
under  this  Act  for  all  the  estate  and  interest  of  the  company  therein. 

Saving  for  existing  liabilities. 

261.  Registration  of  a  company  in  pursuance  of  this  Part  of  this  Act  shall  not 
affect  the  rights  or  habihties  of  the  company  in  respect  of  any  debt  or  obhgation 
incurred,  or  any  contract  entered  into,  by,  to,  with,  or  on  behalf  of,  the  company 
before  registration. 

Continuation  o{  existing  actions. 

262.  All  actions  and  other  legal  proceedings  which  at  the  time  of  the  registration 
of  a  company  in  pursuance  of  this  Part  of  this  Act  are  pending  by  or  against  the 
company,  or  the  pubhc  officer  or  any  member  thereof,  may  be  continued  in  the  same 
manner  as  if  the  registration  had  not  taken  place;  nevertheless  execution  shall 
not  issue  against  the  effects  of  any  individual  member  of  the  company  on  any 
judgment,  decree,  or  order  obtained  in  any  such  action  or  proceeding ;  but,  in  the 
event  of  the  property  and  effects  of  the  company  being  insufficient  to  satisfy  the 
judgment,  decree,  or  order,  an  order  may  be  obtained  for  winding  up  the  company. 

Effect  of  registration  under  Act. 

263.  When  a  company  is  registered  in  pursuance  of  this  Part  of  this  Act: 

1.  All  provisions  contained  in  any  Act  of  Parliament,  deed  of  settlement, 
contract  of  copartnery,  cost  book  regulations,  letters  patent,  or  other  in- 
strument constituting  or  regulating  the  company,  including,  in  the  case 
of  a  company  registered  as  a  company  hmited  by  guarantee,  the  resolution 
declaring  the  amount  of  the  guarantee,  shall  be  deemed  to  be  conditions 
and  regulations  of  the  company,  in  the  same  manner  and  with  the  same 
incidents  as  it  so  much  thereof  as  would,  if  the  company  had  been  formed 
under  this  Act,  have  been  required  to  be  inserted  in  the  memorandum, 
were  contained  in  a  registered  memorandum,  and  the  residue  thereof  were 
contained  in  registered  articles; 

2.  All  the  provisions  of  this  Act  shall  apply  to  the  company,  and  the  members, 
contributories,  and  creditors  thereof,  in  the  same  manner  in  all  respects 
as  if  it  had  been  formed  under  this  Act,  subject  as  follows  (that  is  to  say) : 

a)  The  regulations  in  Table  A.  in  the  First  Schedule  to  this  Act  shall  not 
apply  unless  adopted  by  special  resolution; 

b)  The  provisions  of  this  Act  relating  to  the  numbering  of  shares  shall  not 
apply  to  any  joint  stock  company  whose  shares  are  not  numbered; 

o)  Subject  to  the  provisions  of  this  section  the  company  shall  not  have 
power  to  alter  any  provision  contained  in  any  Act  of  ParUament  relating 
to  the  company; 

d)  Subject  to  the  provisions  of  this  section  the  company  shall  not  have 
power,  without  the  sanction  of  the  Board  of  Trade,  to  alter  any  provision 
contained  in  any  letters  patent  relating  to  the  company; 

e)  The  company  shall  not  have  power  to  alter  any  provision  contained  in 
a  royal  charter  or  letters  patent  with  respect  to  the  objects  of  the 
company; 

f )  In  the  event  of  the  company  being  wound  up,  every  person  shall  be  a 
contributory,  in  respect  of  the  debts  and  Uabilities  of  the  company 
contracted  before  registration,  who  is  liable  to  pay  or  contribute  to  the 
payment  of  any  debt  or  hability  of  the  company  contracted  before 
registration,  or  to  pay  or  contribute  to  the  payment  of  any  sum  for 
the  adjustment  of  the  rights  of  the  members  among  themselves  in  respect 
of  any  such  debt  or  KabiMty;  or  to  pay  or  contribute  to  the  payment 
of  the  costs  and  expenses  of  winding  up  the  company,  so  far  as  relates 
to  such  debts  or  habihties  as  aforesaid;  and  every  contributory  shall 
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be  liable  to  contribute  to  the  assets  of  the  company,  in  the  course  of 
the  winding  up,  all  sums  due  from  him  in  respect  of  any  such  habihty 
as  aforesaid;  and,  in  the  event  of  the  death,  bankruptcy,  or  insolvency, 
of  any  contributory,  or  marriage  of  any  female  contributory,  the  provisions 
of  this  Act  with  respect  to  the  personal  representatives,  heirs,  and  devisees 
of  deceased  contributories,  to  the  trustees  of  bankrupt  or  insolvent  con- 
tributories,  and  to  the  habiUties  of  husbands  and  wives  respectively, 
shall  apply; 

3.  The  provisions  of  this  Act  with  respect  to: 

a)  The  registration  of  an  unlimited  company  as  hmited; 

b)  The  powers  of  an  unhmited  company  on  registration  as  a  hmited  com- 
pany to  increase  the  nominal  amount  of  its  share  capital  and  to  provide 
that  a  portion  of  its  share  capital  shall  not  be  capable  of  being  called 
up  except  in  the  event  of  winding  up; 

c)  The  power  of  a  hmited  company  to  determine  that  a  portion  of  its  share 
capital  shall  not  be  capable  of  being  called  up  except  in  the  event  of 
winding  up; 

shall  apply  notwithstanding  any  provisions  contained  in  any  Act  of  Parlia- 
ment, royal  charter,  deed  of  settlement,  contract  of  copartnery,  cost  book 
regulations,  letters  patent,  or  other  instrument  constituting  or  regulating 
the  company; 

4.  Nothing  in  this  section  shall  authorise  the  company  to  alter  any  such 
provisions  contained  in  any  deed  of  settlement,  contract  of  copartnery, 
cost  book  regulations,  letters  patent,  or  other  instrument  constituting  or 
regulating  the  company,  as  would,  if  the  company  had  originally  been 
formed  under  this  Act,  have  been  required  to  be  contained  in  the  memorandum 
and  are  not  authorised  to  be  altered  by   this  Act; 

5.  Nothing  in  this  Act  shall  derogate  from  any  power  of  altering  its  con- 
stitution or  regulations  which  may  by  virtue  of  any  Act  of  Parhament, 
deed  of  settlement,  contract  of  copartnery,  letters  patent,  or  other  instrument 
constituting  or  regulating  the  company,  be  vested  in  the  company. 

Power  to  substitute  memorandum  and  articles  for  deed  of  settlement. 

264.  1.  Subject  to  the  provisions  of  this  section,  a  company  registered  in  pur- 
suance of  this  Part  of  this  Act  may  by  special  resolution  alter  the  form 
of  its  constitution  by  substituting  a  memorandum  and  articles  for  a  deed 
of  settlement. 

2.  The  provisions  of  this  Act  with  respect  to  confirmation  by  the  court  and 
registration  of  an  alteration  of  the  objects  of  a  company  shall  so  far  as 
applicable  apply  to  an  alteration  under  this  section  with  the  following  modi- 
fications : 

a)  There  shall  be  substituted  for  the  printed  copy  of  the  altered  memo- 
randum required  to  the  delivered  to  the  registrar  of  companies,  a  printed 
copy  of  the  substituted  memorandum  and  articles;  and 

b)  On  the  registration  of  the  alteration  being  certified  by  the  registrar 
the  substituted  memorandum  and  articles  shall  apply  to  the  company 
in  the  same  manner  as  if  it  w;ere  a  company  registered  under  this  Act 
with  that  memorandum  and  those  articles,  and  the  company's  deed 
of  settlement  shall  cease  to  apply  to  the  company. 

3.  An  alteration  under  this  section  may  be  made  either  with  or  without  any 
alteration  of  the  objects  of  the  company  under  this  Act. 

4.  In  this  section  the  expression  "deed  of  settlement"  includes  any  contract  of 
copartnery  or  other  instrument  constituting  or  regulating  the  company,  not 
being  an  Act  of  Parhament,  a  royal  charter,  or  letters  patent. 

Power  of  court  to  stay  or  restrain  proceedings. 

265.  The  provisions  of  this  Act  with  respect  to  staying  and  restraining  actions 
and  proceedings  against  a  company  at  any  time  after  the  presentation  of  a  petition 
for  winding  up  and  before  the  making  of  a  winding-up  order  shaU,  in  the  case  of  a 
company  registered  in  pursuance  of  this  Part  of  this  Act,  where  the  apphcation  to 
stay  or  restrain  is  by  a  creditor,  extend  to  actions  and  proceedings  against  any 
contributory  of  the  company. 
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Actions  stayed  on  winding  up  order. 

266.  Where  an  order  has  been  made  for  winding  up  a  company  registered 
in  pm-suance  of  this  Part  of  this  Act  no  action  or  procee(fing  shall  be  commenced 
or  proceeded  with  against  the  company  or  any  contributory  of  the  company  in  respect 
of  any  debt  of  the  company,  except  by  leave  of  the  court,  and  subject  to  such 
terms  as  the  court  may  impose. 

Part  VIII.    Winding  Up  of  Unregistered  Companies. 

Meaning  of  unregistered  company. 

267.  For  the  purposes  of  this  Part  of  this  Act  the  expression  "unregistered 
company"  shaU  not  include  a  railway  company  incorporated  by  Act  of  ParUament 
(except  in  so  far  as  is  provided  by  the  Abandonment  of  Railways  Act,  1850,  and 
the  Abandonment  of  Railways  Act,  1869,  and  any  Acts  amending  them),  nor  a 
company  registered  under  the  Joint  Stock  Companies  Acts,  or  under  the  Companies 
Act,  1862,  or  under  this  Act,  but,  save  as  aforesaid,  shall  include  any  partnership, 
association,  or  company  consisting  of  more  than  seven  members,  and  any  trustee 
savings  bank  certified  under  the  Trustees  Savings  Banks  Act,  1863,  and  any 
imited  partnership. 

Winding  up  of  unregistered  companies. 

268.  1.  Subject  to  the  provisions  of  this  Part  of  this  Act,  any  unregistered  com- 
pany may  be  wound  up  under  this  Act,  and  all  the  provisions  of  this  Act 
with  respect  to  winding  up  shall  apply  to  an  unregistered  company,  with 
the  following  exceptions  and  additions: 

i)  An  unregistered  company  shall,  for  the  purpose  of  determining  the  court 
having  jiuisdiction  in  the  matter  of  the  winding  up,  be  deemed  to  be 
registered  in  that  part  of  the  United  Kingdom  where  its  principal  place 
of  business  is  situate;  or  if  it  has  a  principal  place  of  business  situate 
in  more  than  one  part  of  the  United  Kingdom,  then  in  each  part  of 
the  United  Kingdom  where  it  has  a  principal  place  of  business;  and 
the  principal  place  of  business  situate  in  that  part  of  the  United  King- 
dom in  which  proceedings  are  being  instituted  shall,  for  all  the  purposes 
of  the  winding  up,  be  deemed  to  be  the  registered  office  of  the  company; 
ii)  No  unregistered  company  shaU  be  wound  up  under  this  Act  voluntarily 

or  subject  to  supervision; 
iii)  The  circumstances  in  which  an  unregistered  company  may  be  wound  up 
are  as  follows  (that  is  to  say) : 

a)  If  the  company  is  dissolved,  or  has  ceased  to  carry  on  business,  or  is 
carrying  on  business  only  for  the  purpose  of  winding  up  its  affairs; 

b)  If  the  company  is  unable  to  pay  its  debts; 

c)  If  the  court  is  of  opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up; 

iv)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  unable  to  pay  its  debts: 

a)  If  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 
indebted  in  a  sum  exceeding  fifty  pounds  then  due,  has  served  on  the 
company,  by  leaving  at  its  principal  place  of  business,  or  by  deUvering 
to  the  secretary  or  some  director,  manager,  or  principal  officer  of 
the  company,  or  by  otherwise  serving  in  such  manner  as  the  court 
may  approve  or  direct,  a  demand  under  his  hand  requiring  the  com- 
pany to  pay  the  sum  so  due,  and  the  company  has  for  three  weeks 
after  the  service  of  the  demand  neglected  to  pay  the  sum,  or  to  se- 
cure or  compound  for  it  to  the  satisfaction  of  the  creditor; 

b)  If  any  action  or  other  proceeding  has  been  instituted  against  any 
member  for  any  debt  or  demand  due,  or  claimed  to  be  due,  from  the 
company,  of  from  him  in  his  character  of  member,  and  notice  in 
writing  of  the  institution  of  the  action  or  proceeding  having  been 
served  on  the  company  by  leaving  the  same  at  its  principal  place 
of  business,  or  by  deUvering  it  to  the  secretary,  or  some  director, 
manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving 
the  same  in  such  manner  as  the  court  may  approve  or  direct,  the 
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company  has  not  within  ten  days  after  service  of  the  notice  paid, 
secured,  or  compounded  for  the  debt  or  demand,  or  procured  the 
action  or  proceeding  to  be  stayed,  or  indemnified  the  defendant  to 
his  reasonable  satisfaction  against  the  action  or  proceeding,  and 
against  all  costs,  damages,  and  expenses  to  be  incurred  by  him  by 
reason  of  the  same; 

c)  If  in  England  or  Ireland  execution  or  other  process  issued  on  a  judg- 
ment, decree,  or  order  obtained  in  any  court  in  favour  of  a  creditor 
against  the  company  or  any  member  thereof  as  such,  or  any  person 
authorised  to  be  sued  as  nominal  defendant  on  behalf  of  the  com- 
pany, is  returned  unsatisfied; 

d)  If  in  Scotland  the  inducise  of  a  charge  for  payment  on  an  extract 
decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest, 
have  expired  without  payment  being  made; 

e)  If  it  is  otherwise  proved  to  the  satisfaction  of  the  court  that  the  com- 
pany is  unable  to  pay  its  debts; 

v)  The  court  having  jurisdiction  to  wind  up  a  railway  company  under  the 
Abandonment  of  Railways  Act,  1850,  and  the  Abandonment  of  Rail- 
ways Act,  1869,  and  the  Acts  amending  them,  shall  be  the  High  Court 
in  England  or  Ireland,  or  the  Court  of  Session  in  Scotland,  according 
as  the  railway  was  authorised  to  be  made  in  England,  Ireland,  or  Scot- 
land, and  the  special  provisions  of  those  Acts  shall  apply  to  the  winding 
up  with  the  substitution  of  references  to  this  Act  for  references  to  the 
Companies  Acts,  1862  and  1867 :  Provided  that,  subject  to  general  rules 
and  to  orders  of  transfer  made,  as  respects  England,  under  the  authority 
of  the  Supreme  Court  of  Judicature  Act,  1873,  and,  as  respects  Ireland, 
under  the  authority  of  the  Supreme  Court  of  Judicature  (Ireland)  Act, 
1877,  the  jurisdiction  of  the  High  Court  in  England  or  Ireland  under 
this  provision  shall  be  exercised  by  the  Chancery  Division  of  that  Court; 
vi)  A  petition  for  winding  up  a  trustee  savings  bank  may  be  presented  by 
the  National  Debt  Commissioners,  or  by  a  commissioner  appointed  under 
the  Trustee  Savings  Baiiks  Act,  1887,  as  well  as  by  any  person  authorised 
under  the  other  provisions  of  this  Act  to  present  a  petition  for  winding 
up  a  company; 
vii)  In  the  case  of  a  Umited  partnership  the  provisions  of  this  Act  with  re- 
spect to  winding  up  shall  apply  with  such  modifications  (if  any)  as 
may  be  provided  by  rules  made  by  the  Lord  Chancellor  with  the  con- 
currence of  the  President  of  the  Board  of  Trade,  and  with  the  substitution 
of  general  partners  for  directors. 
2.  Nothing  in  this  Part  of  this  Act  shall  affect  the  operation  of  any  enactment 
which  provides  for  any  partnership,  association,  or  company,  being  wound 
up,  or  being  wound  up  as  a  company  or  as  an  unregistered  company,  under 
any  enactment  repealed  by  this  Act,  except  that  references  in  any  such 
first-mentioned  enactment  to  any  such  repealed  enactment  shall  be  read 
as  references  to  the  corresponding  provision  (if  any)  of  this  Act. 

Contributories  in  winding  up  of  unregistered  company. 

269.  1.  In  the  event  of  an  unregistered  company  being  wound  up  every  person  shall 
be  deemed  to  be  a  contributory  who  is  Uable  to  pay  or  contribute  to  the 
payment  of  any  debt  or  habihty  of  the  company,  or  to  pay  or  contribute 
to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members 
among  themselves,  or  to  pay  or  contribute  to  the  payment  of  the  costs 
and  expenses  of  winding  up  the  company,  and  every  contributory  shall  be 
liable  to  contribute  to  the  assets  of  the  company  all  sums  due  from  him 
in  respect  of  any  such  UabiUty  as  aforesaid :  Provided  that,  in  the  case  of 
an  unregistered  company  within  the  stannaries,  a  past  member  shall  not 
be  liable  to  contribute  to  the  assets  of  the  company  if  he  has  ceased  to  be 
a  member  for  two  years  or  more  either  before  the  mine  ceased  to  be  worked 
or  before  the  date  of  the  winding-up  order. 
2.  In  the  event  of  the  death,  bankruptcy,  or  insolvency,  of  any  contributory, 
or  marriage  of  any  female  contributory,  the  provisions  of  this  Act  with 
respect  to  the  personal  representatives,  heirs,  and  devisees  of  deceased  con- 
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tributories,  to  the  trustees  of  bankrupt  or  insolvent  contributories,  and  to 
the  liabilities  of  husbands  and  wives  respectively,  shall  apply. 

Power  of  court  to  stay  or  restrain  proceedings. 

270.  The  provisions  of  this  Act  with  respect  to  staying  and  restraining  actions 
And  proceedings  against  a  company  at  any  time  after  the  presentation  of  a  petition 
•for  winding  up  and  before  the  making  of  a  winding  up  order  shall,  in  the  case  of 
an  unregistered  company,  where  the  appHcation  to  stay  or  restrain  is  by  a  creditor, 
extend  to  actions  and  proceedings  against  any  contributory  of  the  company. 

Actions  stayed  on  winding-up  order. 

271.  Where  an  order  has  been  made  for  winding  up  an  unregistered  com- 
pany, no  action  or  proceeding  shall  be  proceeded  with  or  commenced  against  any 
contributory  of  the  company  in  respect  of  any  debt  of  the  company,  except  by  leave 
of  the  court,  and  subject  to  such  terms  as  the  coiu-t  may  impose. 

Jlirections  as  to  property  in  certain  cases. 

272.  If  an  unregistered  company  has  no  power  to  sue  and  be  sued  in  a  common 
name,  or  if  for  any  reason  it  appears  expedient,  the  court  may  by  the  winding-up 
order,  or  by  any  subsequent  order,  direct  that  all  or  any  part  of  the  property,  real 
and  personal  (including  things  in  action),  belonging  to  the  company,  or  to  trustees 
on  its  behalf,  is  to  vest  in  the  liquidator  by  his  official  name,  and  thereupon  the 
property  or  the  part  thereof  specified  in  the  order  shall  vest  accordingly;  and  the 
liquidator  may,  after  giving  such  indemnity  (if  any)  as  the  court  may  direct,  bring 
or  defend  in  his  official  name  any  action  or  other  legal  proceeding  relating  to  that 
-property,  or  necessary  to  be  brought  or  defended  for  the  purposes  of  effectually 
winding  up  the  company  and  recovering  its  property. 

Provisions  of  Part  of  Act  cumulative. 

273.  The  provisions  of  this  Part  of  this  Act  with  respect  to  unregistered  com- 
panies shall  be  in  addition  to  and  not  in  restriction  of  any  provisions  herein-before 
in  this  Act  contained  with  respect  to  winding  up  companies  by  the  court,  and  the 
-court  or  hquidator  may  exercise  any  powers  or  do  any  act  in  the  case  of  un- 
registered companies  which  might  be  exercised  or  done  by  it  or  him  in  winding 
up  companies  formed  and  registered  under  this  Act;  but  an  unregistered  company 
shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  company 
under  this  Act,  and  then  only  to  the  extent  provided  by  this  Part  of  this  Act. 

Part  IX.    Companies  established  outside  the  United  Kingdom. 

Bequirements  as  to  companies  established  outside  the  United  Kingdom. 

:274.  1.  Every  company  incorporated  outside  the  United  Kingdom  which  establishes 
a  place  of  business  in  the  United  Kingdom,  shall  within  one  month  from 
the  estabUshment  of  the  place  of  business,  file  with  the  registrar  of  com- 
panies : 

a)  A  certified  copy  of  the  charter,  statutes,  or  memorandum  and  articles  of 
the  company,  or  other  instrument  constituting  or  defining  the  consti- 
tution of  the  company,  and,  if  the  instrument  is  not  written  in  the 
English  language,  a  certified  translation  thereof; 

b)  A  Ust  of  the  directors  of  the  company; 

c)  The  names  and  addresses  of  some  one  or  more  persons  resident  in  the 
United  Kingdom  authorised  to  accept  on  behalf  of  the  company  service 
of  process  and  any  notices  required  to  be  served  on  the  company;  and, 
in  the  event  of  any  alteration  being  made  in  any  such  instrument  or  in 
the  directors  or  in  the  names  or  addresses  of  any  such  persons  as  afore- 
said, the  company  shall  within  the  prescribed  time  file  with  the  registrar- 
a  notice  of  the  alteration. 

2.  Any  process  or  notice  required  to  be  served  on  the  company  shall  be  suffi- 
ciently served  if  addressed  to  any  person  whose  name  has  been  so  filed  as 
aforesaid  and  left  at  or  sent  by  post  to  the  address  which  has  been  so  filed. 

,3.  Every  company  to  which  this  section  apphes  shall  in  every  year  file  with 

the  registrar  such  a  statement  in  the  form  of  a  balance  sheet  as  would,  if 

it  were  a  company  formed  and  registered  under  this  Act  and  having  a  share 

.  capital,  be  required  under  this  Act  to  be  included  in  the  annual  summary. 
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4.  Every  company  to  which  this  section  applies,  and  which  uses  the  word 
"Limited"  as  part  of  its  name  shall: 

a)  In  every  prospectus  inviting  subscriptions  for  its  shares  or  debentures  in 
the  United  Kingdom  state  the  country  in  which  the  company  is  in- 
corporated; and 

b)  Conspicuously  exhibit  on  every  place  where  it  carries  on  business  in  the 
United  Kingdom  the  name  of  the  company  and  the  country  in  which 
the  company  is  incorporated;  and 

c)  Have  the  name  of  the  company  and  of  the  country  in  which  the  com- 
pany is  incorporated  mentioned  in  legible  characters  in  all  bill-heads 
and  letter  paper,  and  in  all  notices,  advertisements,  and  other  official 
publications  of  the  company. 

5.  If  any  company  to  which  this  section  applies  fails  to  comply  with  any  of 
the  requirements  of  this  section  the  company,  and  every  officer  or  agent 
of  the  company,  shall  be  hable  to  a  fine  not  exceeding  fifty  pounds,  or,  in 
the  case  of  a  continuing  offence,  five  pounds  for  every  day  during  which 
the  default  continues, 

6.  For  the  purposes  of  this  section : 

The  expression  "certified"  means  certified  in  the  prescribed  manner  to  be 
a  true  copy  or  a  correct  translation; 

The  expression  "place  of  business"  includes  a  share  transfer  or  share  re- 
gistration office; 

The  expression  "director"  includes  any  person  occupying  the  position  of 
director,  by  whatever  name  called;  and 

The  expression  "prospectus"  means  any  prospectus,  notice,  circular,  ad- 
vertisement, or  other  invitation,  offering  to  the  pubUc  for  subscription 
or  purchase  any  shares  or  debentures  of  the  company. 

7.  There  shall  be  paid  to  the  registrar  for  registering  any  document  required 
by  this  section  to  be  fQed  with  him  a  fee  of  five  shillings  or  such  smaller 
fee  as  may  be  prescribed. 

Power  of  companies  incorporated  in  Britisli  possessions  to  hold  lands. 

275.  A  company  incorporated  in  a  British  possession  which  has  filed  with  the 
registrar  of  companies  the  documents  and  particulars  specified  in  paragraphs  a,  b, 
and  c  of  subsection  1  of  the  last  foregoing  section  shall  have  the  same  power  to  hold 
lands  in  the  United  Kingdom  as  if  it  were  a  company  incorporated  under  this  Act. 

Part  X.    Supplemental. 

Legal  Proceedings,  Offences,  &c. 
Prosecution  of  offences. 

276.    I.  All  offences  under  this  Act  made  punishable  by  any  fine  may  be  prose- 
cuted under  the  Summary  Jurisdiction  Acts. 
2.  In  Scotland  all  prosecutions  for  offences  or  fines  under  the  provisions  of 
this  Act  relating  to: 

a)  The  appointment  of  directors; 

b)  The  restrictions  on  commencement  of  business  by  a  company; 

c)  Returns  as  to  allotments; 

d)  False  statements  in  respect  of  which  a  penalty  is  provided  by  this  Part 
of  this  Act; 

e)  The  filing  of  copies  of  a  prospectus,  an  order  revoking  the  dissolution, 
or  an  order  sanctioning  the  reorganisation  of  the  share  capital  of  a 
company; 

f)  The  fiUng  of  notice  of  appointment  of  a  hquidator  or  of  the  accounts 
of  a  receiver  or  manager; 

g)  General  meetings; 

h)  Companies  estabUshed  outside  the  United  Kingdom; 
i)  The  issue  of  debentures  and  certificates  of  shares  and  debenture  stock; 
j)  The  issue,  circulation,  and  pubhcation  of  balance  sheets; 
k)  UnquaUfied  persons  acting  as  directors; 

1)  The  inspection  of  registers  of  debenture  holders  and  the  furnishing  of 
copies  of  trust  deeds; 
s  71 
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shall  be  at  the  instance  of  the  Lord  Advocate  or  a  procurator  fiscal  as  the  Lord 
Advocate  may  direct. 

Applications  of  fines. 

277.  The  court  imposing  any  fine  under  this  Act  may  direct  that  the  whole 
or  any  part  thereof  be  appUed  in  or  towards  payment  of  the  costs  of  the  proceedings, 
or  in  or  towards  the  rewarding  the  person  on  whose  information  or  at  whose  suit 
the  fine  is  recovered,  and  subject  to  any  such  direction  all  fines  under  this  Act  shaU, 
notwithstanding  anything  in  any  other  Act,  be  paid  into  the  Exchequer. 

Costs  in  actions  by  certain  limited  companies. 

278.  Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action  or  other 
legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears 
by  credible  testimony  that  there  is  reason  to  believe  that  the  company  will  be 
unable  to  pay  the  costs  of  the  defendant  if  successful  in  his  defence,  require  suffi- 
cient security  to  be  given  for  those  costs,  and  may  stay  aU  proceedings  until  the 
security  is  given. 

Power  ot  court  to  grant  relief  in  certain  cases. 

279.  If  in  any  proceeding  against  a  director,  or  person  occupying  the  position 
of  director,  of  a  company  for  negUgence  or  breach  of  trust  it  appears  to  the  court 
hearing  the  case  that  the  director  or  person  is  or  may  be  hable  in  respect  of  the 
neghgence  or  breach  of  trust,  but  has  acted  honestly  and  reasonably,  and  ought 
fairly  to  be  excused  for  the  negligence  or  breach  of  trust,  that  court  may  reHeve  him, 
either  wholly  or  partly,  from  his  liability  on  such  terms  as  the  court  may  think  proper. 

Jurisdiction  of  stannaries  court. 

280.  1.  In  the  case  of  a  company  subject  to  the  stannaries  jurisdiction,  the  court 
exercising  the  stannaries  jurisdiction  shall  have  and  exercise  the  hke  juris- 
diction and  powers,  as  well  on  the  common  law  as  on  the  equity  side 
thereof,  as  the  Court  of  the  Vice-Warden  of  the  stannaries  possessed  before 
the  commencement  of  the  Stannaries  Court  (Abolition)  Act,  1896,  by  custom, 
usage,  or  statute  in  the  case  of  unincorporated  companies,  but  only  so  far 
as  is  consistent  with  the  provisions  of  this  Act  and  with  the  constitution 
of  companies  as  prescribed  or  required  by  this  Act. 

2.  For  the  purpose  of  giving  fuUer  effect  to  that  jurisdiction,  aU  process 
issuing  out  of  the  said  court,  and  all  orders,  rules,  demands,  notices, 
warrants,  and  summonses  required  or  authorised  by  the  practice  of  the 
court  to  be  served  on  any  company,  whether  registered  or  not  registered, 
or  on  any  member  or  contributory  thereof,  or  on  any  officer,  agent,  di- 
rector, manager,  or  servant  thereof,  may  be  served  in  any  part  of  England 
without  any  special  order  of  the  judge  for  that  purpose,  or  by  such  special 
order  may  be  served  in  any  part  of  the  British  Islands,  on  such  terms 
and  conditions  as  the  court  may  think  fit:  Provided  that  no  such  ser- 
vice of  process  out  of  the  limits  of  the  stannaries  in  any  suit  or  plaint  on 
the  common  law  side  of  the  court  shall  be  effected  without  the  special  order 
of  the  judge  made  on  a  statement  of  the  nature  and  object  of  the  suit  or 
plaint. 

3.  All  decrees,  orders,  and  judgments  of  the  said  court  may  be  enforced  in 
the  samer  manner  in  which  decrees,  orders,  and  judgments  of  the  Court 
of  the  Vice- Warden  of  the  stannaries  could  before  its  aboUtion  have  been 
by  law  enforced,  whether  witliin  or  beyond  the  stannaries. 

Penalty  for  false  statement. 

281.  If  any  person  in  any  return,  report,  certificate,  balance  sheet,  or  other 
document,  required  by  or  for  the  purposes  of  any  of  the  provisions  of  this  Act 
specified  in  the  Fifth  Schedule  hereto,  wilfully  makes  a  statement  false  in  any 
material  particular,  knowing  it  to  be  false,  he  shall  be  gulity  of  a  misdemeanour, 
and  shall  be  hable  on  conviction  on  indictment  to  imprisonment  for  a  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  and  on  summary  conviction  to  im- 
prisonment for  a  term  not  exceeding  four  months,  with  or  without  hard  labour,  and 
in  either  case  to  a  fine  in  lieu  of  or  in  addition  to  such  imprisonment  as  aforesaid: 
Provided  that  the  fine  imposed  on  summary  conviction  shall  not  exceed  one 
hundred  pounds. 
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Penalty  for  Improper  use  of  word  "Limited". 

282.  If  any  person  or  persons  trade  or  carry  on  business  under  any  name  or 
title  of  which  "Limited"  is  the  last  word,  that  person  or  those  persons  shall,  unless 
duly  incorporated  with  limited  liability,  be  Uable  to  a  fine  not  exceeding  five 
pounds  for  every  day  upon  which  that  name  or  title  has  been  used. 

Report  by  Board  of  Trade. 
Annual  report  by  Board  of  Trade.  ^.f, 

283.  The  Board  of  Trade  shall  cause  a  general  annual  report  of  matters  within 
this  Act  to  be  prepared  and  laid  before  both  Houses  of  Parhament. 

Authentication  of  Documents  issued  by  Board  of  Trade. 

Authentication  of  documents  issued  by  Board  of  Trade. 

284.  Any  approval,  sanction,  or  Ucence,  or  revocation  of  Ucence  which  under 
this  Act  may  be  given  or  made  by  the  Board  of  Trade  may  be  under  the  hand 
of  a  sectretary  or  assistant  secretary  of  the  Board,  or  of  any  person  authorised 
in  that  behalf  by  the  President  of  the  Board. 

Interpretation,  &c. 

Interpretation. 

285.  In  this  Act,  unless  the  context  otherwise  requires,  the  following  expressions 
have  the  meanings  hereby  assigned  to  them,  that  is  to  say: 

"Existing  company"  means  a  company  formed  and  registered  under  the  Joint 
Stock  Companies  Acts,  or  under  the  Companies  Act,  1862; 

"Company"  means  a  company  formed  and  registered  under  this  Act  or  an 
existing  company; 

"Articles"  means  the  articles  of  association  of  a  company,  as  originally  framed 
or  as  altered  by  special  resolution,  including,  so  far  as  they  apply  to  the 
company,  the  regulations  contained  (as  the  case  may  be)  in  Table  B.  in 
the  Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856,  or  in  Table 
A.  in  the  First  Schedule  annexed  to  the  Companies  Act,  1862,  or  in  that 
Table  as  altered  in  pursuance  of  section  seventy-one  of  that  Act,  or  in 
Table  A.  in  the  First  Schedule  to  this  Act; 

"Memorandum"  means  the  memorandum  of  association  of  a  company,  as 
originally  framed  or  as  altered  in  pursuance  of  the  provisions  of  this  Act; 

"Document"  includes  summons,  notice,  order,  and  other  legal  process,  and 
registers ; 

"Share"  means  share  in  the  share  capital  of  the  company,  and  includes  stock 
except  where  a  distinction  between  stock  and  shares  is  expressed  or  imphed; 

"Debenture"  includes  debenture  stock; 

"Books  and  papers"  and  "books  or  papers"  include  accounts,  deeds,  writings, 
and  documents; 

"The  registrar  of  companies",  or,  when  used  in  relation  to  registration  of 
companies,  "the  registrar",  means  the  registrar  or  other  officer  performing 
under  this  Act  the  duty  of  registration  of  companies  in  England,  Scotland, 
or  Ireland,  or  in  the  stannaries,  as  the  case  requires; 

"The  court"  used  in  relation  to  a  company  means  the  court  having  jurisdiction 
to  wind  up  the  company; 

"Joint  Stock  Companies  Acts"  means  the  Joint  Stock  Companies  Act,  1856, 
the  Joint  Stock  Companies  Acts,  1856,  1857,  the  Joint  Stock  Banking 
Companies  Act,  1857,  and  the  Act  to  enable  Joint  Stock  Banking  Com- 
panies to  be  formed  on  the  principle  of  limited  liability,  or  any  one  or 
more  of  those  Acts,  as  the  case  may  require;  but  does  not  include  the 
Act  passed  in  the  eighth  year  of  the  reign  of  Her  Majesty  Queen  Victoria, 
chapter  one  hundred  and  ten,  intituled  An  Act  for  the  Registration,  In- 
corporation, and  Regulation  of  Joint  Stock  Companies; 

"The  Gazette"  means,  as  respects  companies  registered  in  England,  the 
London  Gazette;  as  respects  companies  registered  in  Scotland,  the  Edin- 
burgh Gazette ;  and  as  respects  companies  registered  in  Ireland,  the  Dublin 
Gazette ; 
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"Real  and  personal",  as  respects  Scotland,  means  heritable  and  moveable; 
"General  rules"  means  general  rules  made  under  this  Act,  and  includes  forms; 
"Prescribed"  means,  as  respects  the  provisions  of  this  Act  relating  to  the 

winding-up  of  companies,  prescribed  by  general  rules,  and  as  respect  the 

other  provisions  of  this  Act,  prescribed  by  the  Board  of  Trade; 
"Company  within  the  stannaries"  means  a  company  engaged  in  or  formed 

for  working  mines  within  the  stannaries; 
"The  court  exercising   the  stannaries  jurisdiction"  used  in  relation  to  any 

proceedings  means  the  county  court  in  which  the  jurisdiction  formerly 

exercised  by  the   court  of  the  vice-warden  of  the  stannaries  in  respect 

of  those  proceedings  is  for  the  time  being  vested. 
"Director"  includes  any  person  occupying  the  position  of  director  by  whatever 

name  called; 
"Prospectus"  means  any  prospectus,  notice,  circular,  advertisement,  or  other 

invitation,  offering  to  the  public  for  subscription  or  purchase  any  shares  or 

debentures  of  a  company. 

Repeal  of  Acts  and  Transitional  Provisions. 
Repeal  of  Acts  and  savings. 
286.   1.  The  Acts  mentioned  in  the  First  Part  of  the  Sixth  Schedule  to  this  Act 

are  hereby  repealed  to  the  extent  specified  in  the  third  column  of  that  Part : 

Provided  that  the  repeal  shall  not  affect: 

a)  The  incorporation  of  any  company  registered  under  any  enactment 
hereby  repealed;  nor 

b)  Table  B.  in  the  Schedule  annexed  to  the  Joint  Stock  Companies  Act, 
1856,  or  any  part  thereof,  so  far  as  the  same  applies  to  any  company 
existing  at  the  commencement  of  this  Act;  nor 

c)  Table  A.  in  the  First  Schedule  annexed  to  the  Companies  Act,  1862,  or 
any  part  thereof  (either  as  originally  contained  in  that  Schedule  or 
as  altered  in  pursuance  of  section  seventy-one  of  that  Act)  so  far  as 
the  same  applies  to  any  company  existing  at  the  commencement  of 
this  Act;  nor 

d)  The  continuance  in  force  of  the  enactments  set  out  in  the  Second 
Pa,rt  of  the  Sixth  Schedule  to  this  Act,  being  the  enactments  continued 
in  force  by  section  two  hundred  and  five  of  the  Companies  Act,  1862. 

2.  The  mention  of  particular  matters  in  this  section  or  in  any  other  section 
of  this  Act  shall  not  prejudice  the  general  application  of  section  thirty-eight 
of  the  Interpretation  Act,  1889,  with  regard  to  the  effect  of  repeals. 

Saving  ot  pending  proceedings  for  winding  up. 

287.  The  provisions  of  this  Act  with  respect  to  winding  up  shall  not  apply  to 
any  company  of  which  the  winding  up  has  commenced  before  the  commencement 
of  this  Act,  but  every  such  company  shall  be  wound  up  in  the  same  manner  and  with 
the  same  incidents  as  if  this  Act  had  not  passed,  and,  for  the  purposes  of  the  winding 
up  the  Act  or  Acts  under  which  the  winding  up  commenced  shall  be  deemed  jto 
remain  in  fuU  force. 

Saving  of  deeds. 

288.  Every  conveyance,  mortgage,  or  other  deed,  made  before  the  commen- 
cement of  this  Act  in  pursuance  of  any  enactment  hereby  repealed,  shall  be  of 
the  same  force  as  if  this  Act  had  not  passed,  and  for  the  purposes  of  that  deed 
the  repealed  enactment  shall  be  deemed  to  remain  in  full  force. 

Former  registration  offices,  registers,  official  receivers,  &c.  continued. 

289.  1.  The  offices  existing  at  the  commencement  of  this  Act  in  England,  Scot- 
land, and  Ireland  for  registration  of  joint  stock  companies  shall  be  conti- 
nued as  if  they  had  been  established  under  this  Act. 

2.  Registers  of  companies  kept  in  any  such  existing  offices  shall  respectively 
be  deemed  part  of  the  registers  of  companies  to  be  kept  under  this  Act. 

3.  The  existing  registrars,  assistant  registrars,  officers,  clerks,  and  servants 
in  those  offices  shall  during  the  pleasure  of  the  Board  of  Trade  hold  the 
offices  and  receive  the  salaries  Mtherto  held  and  received  by  them,  but 
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subject  to  any  regulations  of  the  Board  of  Trade  with  regard  to  the  exe- 
cuting of  their  duties. 

4.  The  existing  official  receivers  and  officers  of  the  Board  of  Trade  appointed 
for  the  execution  of  the  Companies  (Winding  Up)  Act,  1890,  shall  during 
the  pleasure  of  the  Board  of  Trade  hold  the  offices  and  receive  the  salaries 
or  remuneration  hitherto  held  and  received  by  them. 

5.  Persons,  other  than  officers  of  the  Board  of  Trade,  performing  any  duties 
under  the  Companies  (Winding  Up)  Act,  1890,  and  receiving  therefor  any 
salary  or  remuneration  by  the  direction  of  the  Lord  Chancellor,  shall  during 
his  pleasure  receive  the  salaries  or  remuneration  hitherto  received  by  them. 

6.  The  Companies  Liquidation  Account  under  this  Act  shall  be  deemed  to  be 
in  continuation  of  the  Companies  Liquidation  Account  under  the  Com- 
panies (Winding  Up)  Act,  1890. 

Saving  for  existing  rules  of  procedure,  &c. 

290.  Until  revoked  and  except  as  varied  under  the  powers  of  this  Act,  the 
general  rules  and  orders,  and  scales  of  fees,  under  the  Companies  (Winding  Up) 
Act,  1890,  in  force  at  the  commencement  of  this  Act,  and  the  rules  of  court  in 
force  at  the  commencement  of  this  Act  in  England,  Scotland,  and  Ireland  respect- 
ively with  respect  to  the  procedure  for  reduction  of  capital,  and  to  winding  up 
companies,  and  the  practice  and  procedure  for  winding  up  companies  in  England, 
Scotland,  and  Ireland  respectively  in  force  at  the  commencement  of  this  Act,  shall, 
so  far  as  they  are  not  inconsistent  with  this  Act,  continue  in  force. 

Substitution  of  provisions  of  this  Act  for  provisions  of  repealed  Acts. 

291.  Where  any  enactment  repealed  by  this  Act  is  mentioned  or  referred  to 
in  any  document,  that  document  shall  be  read  as  if  the  corresponding  provision 
(if  any)  of  this  Act  were  therein  mentioned  or  referred  to  and  substituted  for  the 
repealed  enactment. 

Saving  for  28  &  29  Vict.  c.  78.  s.  3. 

292.  Nothing  in  this  Act  shall  affect  the  power  of  a  company  to  alter  its 
memorandum  under  the  provisions  of  section  three  of  the  Mortgage  Debenture 
Act,  1865. 

Saving  for  Life  Assurance  Companies  Acts.  33  &  34  Vict.  c.  61.  34  &  35  Vict.  c.  58.  35  &  36  Vict, 
e.  41. 

293.  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Life  Assurance  Com- 
panies Acts,  1870  to  1872^),  except  that  references  in  those  Acts  to  any  provision 
of  the  Companies  Act,  1862,  shall  be  read  as  references  to  the  corresponding 
provision  of  this  Act. 

Saving  for  34  &  35  Viet.  c.  31.  s.  5. 

294.  Nothing  in  this  Act  shall  affect  the  provisions  of  section  five  of  the  Trade 
Union  Act,  1871,  except  that  the  reference  in  that  section  to  the  Companies  Acts, 
1862  and  1867,  shall  be  read  as  a  reference  to  this  Act. 

Short  title. 

295.  This  Act  may  be  cited  as  the  Companies  (ConsoMdation)  Act,  1908. 

Commencement  of  Act. 

296.  This  Act  shall  come  into  operation  on  the  first  day  of  April  nineteen 
himdred  and  nine. 


Schedules. 


First  Schedule. 
Table  A.     Regulations  for  Management  of   a  Company  Limited  by  Shares. 

Prdiminari/. 
1.  In  these  regulations,  unless  the  context  otherwise  requires,  expressions  defined  in  the 
Companies  (Consolidation)  Act,  1908,  or  any  statutory  modification  thereof  in  force  at  the  date 

1)  See  now  9  Edw.  VII  o.  49,  infra. 
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at  which,  these  regulations  become  binding  on  the  company,  shall  have  the  meanings  so  defined; 
and  words  importing  the  singular  shall  include  the  plural,  and  vieoe  versa,  and  words  importing 
the  masculine  gender  shall  include  females,  and  words  importing  persons  shall  include  bodies 
corporate. 

iBitsinessA 
2,  The  directors  shall  have  regard  to  the  restrictions  on  the  commencement  of  business 
imposed  by  section  eighty-seven  of  the  Companies  (Consolidation)  Act,  1908,  if,  and  so  far  as, 
those  restrictions  are  binding  upon  the  company. 

&3I^  Shares. 

^f  3.  Subject  to  the  provisions,  if  any,  in  that  behalf  of  the  memorandum  of  association  of 
the  company,  and  without  prejudice  to  any  special  rights  previously  conferred  on  the  holders  of 
existing  shares  in  the  company,  any  share  iu  the  company  may  be  issued  with  such  preferred, 
deferred,  or  other  special  rights,  or  such  restrictions,  whether  in  regard  to  dividend,  voting, 
return  of  share  capital,  or  otherwise,  as  the  company  may  from  time  to  time  by  special  resolution 
determine. 

4.  If  at  any  time  the  share  capital  is  divided  into  different  classes  of  shares,  the  rights 
attached  to  any  class  (unless  otherwise  provided  by  the  terms  of  issue  of  the  shares  of  that  class) 
may  be  varied  with  the  consent  in  writing  of  the  holders  of  three-fourths  of  the  issued  shares  of 
that  class,  or  with  the  sanction  of  an  extraordinary  resolution  passed  at  a  separate  general  meeting 
of  the  holders  of  the  shares  of  the  class.  To  every  such  separate  general  meeting  the  provisions 
of  these  regulations  relating  to  general  meetings  shall  mutatis  mutandis  apply,  but  so  that  the 
necessary  quorum  shall  be  two  persons  at  least  holding  or  representing  by  proxy  one-third  of 
the  issued  shares  of  the  class. 

5.  No  share  shall  be  offered  to  the  public  for  subscription  except  upon  the  terms  that  the 
amount  payable  on  application  shall  be  at  least  five  per  cent,  of  the  nominal  amount  of  the 
share;  and  the  directors  shall,  as  regards  any  allotment  of  shares,  duly  comply  with  such  of  the 
provisions  of  sections  eighty-five  and  eighty-eight  of  the  Companies  (Consolidation)  Act,  1908, 
as  may  be  applicable  thereto. 

6.  Every  person  whose  name  is  entered  as  a  member  in  the  register  of  members  shall, 
without  payment,  be  entitled  to  a  certificate  under  the  common  seal  of  the  company  specifying 
the  share  or  shares  held  by  him  and  the  amount  paid  up  thereon,  provided  that  in  respect  of  a 
share  or  shares  held  jointly  by  several  persons  the  company  shall  not  be  bound  to  issue  more 
than  one  certificate,  and  delivery  of  a  certificate  for  a  share  to  one  of  several  joint  holders  shall 
be  sufficient  delivery  to  all. 

7.  If  a  share  certificate  is  defaced,  lost,  or  destroyed,  it  may  be  renewed  on  payment  of 
such  fee,  if  any,  not  exceeding  one  shilling,  and  on  such  terms,  if  any,  as  to  evidence  and  indem- 
nity as  the  directors  think  fit. 

8.  No  part  of  the  funds  of  the  company  shall  be  employed  in  the  purchase  of,  or  in  loans 
upon  the  security  of,  the  company's  shares. 

Lien. 

9.  The  company  shall  have  a  lien  on  every  share  (not  being  a  fully-paid  share)  for  all  moneys 
(whether  presently  payable  or  not)  called  or  payable  at  a  fixed  time  in  respect  of  that  share, 
and  the  company  shall  also  have  a  lien  on  all  shares  (other  than  fully-paid  shares)  standing 
registered  in  the  name  of  a  single  person,  for  all  moneys  presently  payable  by  him  or  his  estate 
to  the  company;  but  the  directors  may  at  any  time  declare  any  share  to  be  wholly  or  in  part 
exempt  from  the  provisions  of  this  clause.  The  company's  lien,  if  any,  on  a  share  shall  extend 
to  all  dividends  payable  thereon. 

10.  The  company  may  sell,  in  such  manner  as  the  directors  think  fit,  any  shares  on  which 
the  company  has  a  lien,  but  no  sale  shall  be  made  unless  some  sum  in  respect  of  which  the  lien 
exists,  is  presently  payable,  nor  until  the  expiration  of  fourteen  days  after  a  notice  in  writing, 
stating  and  demanding  payment  of  such  part  of  the  amount  in  respect  of  which  the  lien  exists 
as  is  presently  payable,  has  been  given  to  the  registered  holder  for  the  time  being  of  the  share, 
or  the  person  entitled  by  reason  of  his  death  or  bankruptcy  to  the  share. 

11.  The  proceeds  of  the  sale  shall  be  applied  in  payment  of  such  part  of  the  amount  in 
respect  of  which  the  lien  exists  as  is  presently  payable,  and  the  residue  shall  (subject  to  a  like 
lien  for  sums  not  presently  payable  as  existed  upon  the  shares  prior  to  the  sale)  be  paid  to  the 
person  entitled  to  the  shares  at  the  date  of  the  sale.  The  purchaser  shall  be  registered  as  the 
holder  of  the  shares,  and  he  shall  not  be  bound  to  see  to  the  application  of  the  purchase  money, 
nor  shall  his  title  to  the  shares  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings 
in  reference  to  the  sale. 

Calls  on  Shares. 

12.  The  directors  may  from  time  to  time  make  calls  upon  the  members  in  respect  of  any 
moneys  iinpaid  on  their  shares,  provided  that  no  call  shall  exceed  one-fourth  of  the  nominal 
amount  of  the  share,  or  be  payable  at  less  than  one  month  from  the  last  call;  and  each  member 
shall  (subject  to  receiving  at  least  fourteen  days'  notice  specifying  the  time  or  times  of  payment) 
pay  to  the  company  at  the  time  or  times  so  specified  the  amount  called  on  his  shares. 
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13.  The  joint  holders  of  a  share  shall  be  jointly  and  severally  liable  to  pay  all  calls  in 
respect  thereof. 

14.  If  a  sum  called  in  respect  of  a  share  is  not  paid  before  or  on  the  day  appointed  for 
payment  thereof,  the  person  from  whom  the  sum  is  due  shall  pay  interest  upon  the  sum  at  the 
rate  of  five  pounds  per  cent,  per  annum  from  the  day  appointed  for  the  payment  thereof  to  the 
time  of  the  actual  payment,  but  the  directors  shall  be  at  liberty  to  waive  payment  of  that  interest 
wholly  or  in  part. 

15.  The  provisions  of  these  regulations  as  to  payment  of  interest  shall  apply  in  the  case 
of  non-payment  of  any  sum  which,  by  the  terms  of  issue  of  a  share,  becomes  payable  at  a  fixed 
time,  whether  on  account  of  the  amount  of  the  share,  or  by  way  of  premium,  as  if  the  same  had 
become  payable  by  virtue  of  a  call  duly  made  and  notified. 

16.  The  directors  may  make  arrangements  on  the  issue  of  shares  for  a  difference  between 
the  holders  in  the  amount  of  calls  to  be  paid  and  in  the  times  of  pajonent. 

17.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the 
same  all  or  any  part  of  the  moneys  uncalled  and  unpaid  upon  any  shares  held  by  him;  and  upon 
all  or  any  of  the  moneys  so  advanced  may  (until  the  same  would,  but  for  such  advance,  become 
presently  payable)  pay  interest  at  such  rate  (not  exceeding,  without  the  sanction  of  the  company 
in  general  meeting,  six  per  cent.)  as  may  be  agreed  upon  between  the  member  paying  the  sum  in 
advance  and  the  directors. 

Transfer  and  Transmission  of  Shares. 

18.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed  both  by  the 
transferor  and  transferee,  and  the  transferor  shall  be  deemed  to  remain  a  holder  of  the  share 
until  the  name  of  the  transferee  is  entered  in  the  register  of  members  in  respect  thereof. 

19.  Shares  in  the  company  shall  be  transferred  in  the  following  form,  or  in  any  usual  or 
common  form  which  the  directors  shall  approve: 

I,  A.B.  of  in  consideration  of  the  sum  of  £  paid  to  me  by 

CD.  of  .  (hereinafter  called  "the  said  transferee")  do  hereby  transfer 

to  the  said  transferee  the  share  [or  shares]  numbered  in  the  undertaking 

called  the  Company  Limited,  to  hold  unto  the  said  transferee,  his 

executors,  administrators,  and  assigns,  subject  to  the  several  conditions  on  which  I  held 
the  same  at  the  time  of  the  execution  thereof:  and  I,  the  said  transferee,  do  hereby  agree 
to  take  the  said  share  [or  shares]  subject  to  the  conditions  aforesaid.  As  witness  our 
hands  the  day  of 

Witness  to  the  signatures  of,   &c. 

20.  The  directors  may  decline  to  register  any  transfer  of  shares,  not  being  fully-paid  shares 
to  a  person  of  whom  they  do  not  approve,  and  may  also  decline  to  register  any  transfer  of  shares 
on  which  the  company  has  a  lien.  The  directors  may  also  suspend  the  registration  of  transfers 
during  the  fourteen  days  immediately  preceding  the  ordinary  general  meeting  in  each  year. 
The  dii-ectors  may  decline  to  recognise  any  instrument  of  transfer  unless  — 

a)  a  fee  not  exceeding  two  shillings  and  sixpence  is  paid  to  the  company  in  respect  thereof, 
and 

b)  the  instrument  of  transfer  is  accompanied  by  the  certificate  of  the  shares  to  which  it 
relates,  and  such  other  evidence  as  the  directors  may  reasonably  require  to  show  the 
right  of  the  transferor  to  make  the  transfer. 

21.  The  executors  or  administrators  of  a  deceased  sole  holder  of  a  share  shall  be  the  only 
persons  recognised  by  the  company  as  having  any  title  to  the  share.  In  the  case  of  a  share  regis- 
tered in  the  names  of  two  or  more  holders,  the  survivors  or  survivor,  or  the  executors  or  adminis- 
trators of  the  deceased  survivor,  shall  be  the  only  persons  recognised  by  the  company  as  having 
any  title  to  the  share. 

22.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death  or  bankruptcy 
of  a  member  shall,  upon  such  evidence  being  produced  as  may  from  to  time  be  required  by  the 
directors,  have  the  right,  either  to  be  registered  as  a  member  in  respect  of  the  share  or,  instead 
of  being  registered  himself,  to  make  such  transfer  of  the  share  as  the  deceased  or  bankrupt  person 
could  have  made;  but  the  directors  shall,  in  either  case,  have  the  same  right  to  decline  or  suspend 
registration  as  they  would  have  had  in  the  case  of  a  transfer  of  the  share  by  the  deceased  or 
bankrupt  person  before  the  death  or  bankruptcy. 

23.  A  person  becoming  entitled  to  a  share  by  reason  of  the  death  or  bankruptcy  of  the 
holder  shall  be  entitled  to  the  same  dividends  and  other  advantages  to  which  he  would  be  entitled 
if  he  were  the  registered  holder  of  the  share,  except  that  he  shall  not,  before  being  registered  as 
a  member  in  respect  of  the  share,  be  entitled  in  respect  of  it  to  exercise  any  right  conferred  by 
membership  in  relation  to  meetings  of  the  company. 

Forfeiture  of  Shares. 

24.  If  a  member  fails  to  pay  any  call  or  instalment  of  a  call  on  the  day  appointed  for 
payment  thereof,  the  directors  may,  at  any  time  thereafter  during  such  time  as  any  part  of  such 
call  or  instalment  remains  unpaid,  serve  a  notice  on  him  requiring  payment  of  so  much  of  the 
call  or  instalment  as  is  impaid,  together  with  any  interest  which  may  have  accrued. 

25.  The  notice  shall  name  a  further  day  (not  earlier  than  the  expiration  of  fourteen  days 
from  the  date  of  the  notice)  on  or  before  which  the  payment  required  by  the  notice  is  to  be  made. 
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and  shall  state  that  in  the  event  of  nonpa3nnent  at  or  before  the  time  appointed  the  shares  in 
respect  of  which  the  call  was  made  will  be  liable  to  be  forfeited. 

26.  If  the  requirements  of  any  such  notice  as  aforesaid  are  not  complied  with,  any  share 
in  respect  of  which  the  notice  has  been  given  may  at  any  time  thereafter,  before  the  payment 
required  by  the  notice  has  been  made,  be  forfeited  by  a  resolution  of  the  directors  to  that  effect. 

27.  A  forfeited  share  may  be  sold  or  otherwise  disposed  of  on  such  terms  and  in  such  manner 
as  the  directors  think  fit,  and  at  any  time  before  a  sale  or  disposition  the  forfeiture  may  be 
cancelled  on  such  terms  as  the  directors  think  fit. 

28.  A  person  whose  shares  have  been  forfeited  shall  cease  to  be  a  member  iq  respect  of  the 
forfeited  shares,  but  shall,  notwithstanding,  remain  liable  to  pay  to  the  company  all  moneys 
which,  at  the  date  of  forfeiture,  were  presently  payable  by  him  to  the  company  in  respect  of 
the  shares,  but  his  liability  shall  cease  if  and  when  the  company  receive  payment  in  full  of  the 
nominal  amount  of  the  shares. 

29.  A  statutory  declaration  in  writing  that  the  declarant  is  a  director  of  the  company, 
and  that  a  share  in  the  company  has  been  duly  forfeited  on  a  date  stated  in  the  declaration, 
shall  be  conclusive  evidence  of  the  facts  therein  stated  as  against  all  persons  claiming  to  be 
entitled  to  the  share,  and  that  declaration,  and  the  receipt  of  the  company  for  the  consideration, 
if  any,  given  for  the  share  on  the  sale  or  disposition  thereof  shall  constitute  a  good  title  to  the 
share,  and  the  person  to  whom  the  share  is  sold  or  disposed  of  shall  be  registered  as  the  holder 
of  the  share  and  shall  not  be  bound  to  see  to  the  application  of  the  purchase  money,  if  any, 
nor  shall  his  title  to  the  share  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings 
in  reference  to  the  forfeiture,  sale  or  disposal  of  the  share. 

30.  The  provisions  of  these  regulations  as  to  forfeiture  shall  apply  in  the  case  of  nonpayinent 
of  any  sum  which,  by  the  terms  of  issue  of  a  share,  becomes  payable  at  a  fixed  time,  whether 
on  account  of  the  amount  of  the  share,  or  by  way  of  premium,  as  if  the  same  had  been  payable 
by  virtue  of  a  call  duly  made  and  notified. 

Conversion  of  Shares  into  Stock. 

31.  The  directors  may,  with  the  sanction  of  the  company  previously  given  in  general 
meeting,  convert  any  paid-up  shares  into  stock,  and  may  with  the  like  sanction  reconvert  any 
stock  into  paid-up  shares  of  any  denomination. 

32.  The  holders  of  stock  may  transfer  the  same,  or  any  part  thereof,  in  the  same  manner, 
and  subject  to  the  same  regulations,  as,  and  subject  to  which,  the  shares  from  which  the  stock 
arose  might  previously  to  conversion  have  been  transferred,  or  as  near  thereto  as  circumstances 
admit;  but  the  directors  may  from  time  fix  the  minimum  amount  of  stock  transferable,  and 
restrict  or  forbid  the  transfer  of  fractions  of  that  minimum,  but  the  minimum  shall  not  exceed 
the  nominal  amount  of  the  shares  from  which  the  stock  arose. 

33.  The  holders  of  stock  shall,  according  to  the  amount  of  the  stock  held  by  them,  have 
the  same  rights,  privileges,  and  advantages  as  regards  dividends,  voting  at  meetings  of  the 
company,  and  other  matters  as  if  they  held  the  shares  from  which  the  stock  arose,  but  no  such 
privilege  or  advantage  (except  participation  in  the  dividends  and  profits  of  the  company)  shall 
l)e  conferred  by  any  such  aliquot  part  of  stock  as  would  not,  if  existing  in  shares,  have  conferred 
that  privilege  or  advantage. 

34.  Such  of  the  regulations  of  the  company  (other  than  those  relating  to  share  warrants) 
as  are  applicable  to  paid-up  shares  shall  apply  to  stock,  and  the  words  "share"  and  "shareholder" 
therein  shall  include  "stock"  and  "stock-holder". 

SJuvre  Warrants. 

35.  The  company  may  issue  share  warrants,  and  accordingly  the  directors  may  in  their 
discretion,  with  respect  to  any  share  which  is  fully  paid  up,  on  application  in  writing  signed  by 
the  person  registered  as  holder  of  the  share,  and  authenticated  by  such  evidence,  if  any,  as  the 
directors  may  from  time  to  time  require  as  to  the  identity  of  the  person  signing  the  request,  and 
on  receiving  the  certificate,  if  any,  of  the  share,  and  the  amount  of  the  stamp  duty  on  the  warrant 
and  such  fee  as  the  directors  may  from  time  to  time  require,  issue  under  the  company's  seal  a 
warrant,  duly  stamped,  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  shares  therein 
specified,  and  may  provide  by  coupons  or  otherwise  for  the  payment  of  dividends,  or  other 
moneys,  on  the  shares  included  in  the  warrant. 

36.  A  share  warrant  shall  entitle  the  bearer  to  the  shares  included  in  it,  and  the  shares 
shall  be  transferred  by  the  delivery  of  the  share  warrant,  and  the  provisions  of  the  regulations 
of  the  company  with  respect  to  transfer  and  transmission  of  shares  shall  not  apply  thereto. 

37.  The  bearer  of  a  share  warrant  shall,  on  surrender  of  the  warrant  to  the  company  for 
cancellation,  and  on  pyament  of  such  sum  as  the  directors  may  from  time  to  time  prescribe,  be 
be  entitled  to  have  Ms  name  entered  as  a  member  in  the  register  of  members  in  respect  of  the 
shares  included  in  the  warrant. 

38.  The  bearer  of  a  share  warrant  may  at  any  time  deposit  the  warrant  at  the  office  of 
the  company,  and  so  long  as  the  warrant  remains  so  deposited  the  depositor  shall  have  the  same 
right  of  signing  a  requisition  for  calling  a  meeting  of  the  company,  and  of  attending  and  voting 
and  exercising  the  other  privileges  of  a  member  at  any  meeting  held  after  the  expiration  of 
two  clear  days  from  the  time  of  deposit,  as  if  his  name  were  inserted  in  the  register  of  members 
as  the  holder  of  the  shares  included  in  the  deposited  warrant.  Not  more  than  one  person  shall  be 
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recognised  as  depositor  of  the  share  warrant.  The  company  shall,  on  two  days'  written  notice, 
return  the  deposited  share  warrant  to  the  depositor. 

39.  Subject  as  herein  otherwise  expressly  provided  no  person  shall,  as  bearer  of  a  share 
warrant,  sign  a  requisition  for  calling  a  meeting  of  the  company,  or  attend,  or  vote,  or  exercise 
any  other  privilege  of  a  member  at  a  meeting  of  the  company,  or  be  entitled  to  receive  any 
notices  from  the  company;  but  the  bearer  of  a  share  warrant  shall  be  entitled  in  all  other 
respects  to  the  same  privileges  and  advantages  as  if  he  were  named  in  the  register  of  members  as 
the  holder  of  the  shares  included  in  the  warrant,  and  he  shall  be  a  member  of  the  company. 

40.  The  directors  may  from  time  to  time  make  rules  as  to  the  terms  on  which  (if  they  shall 
think  fit)  a  new  share  warrant  or  coupon  may  be  issued  by  way  of  renewal  in  case  of  defacement, 
loss,  or  destruction. 

AUeraiion  of  Capital. 

41.  The  directors  may,  with  the  sanction  of  an  extraordinary  resolution  of  the  company, 
increase  the  share  capital  by  such  sum,  to  be  divided  into  shares  of  such  amount,  as  the  reso- 
lution shall  prescribe. 

42.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  resolution  sanction- 
ing the  increase  of  share  capital,  all  new  shares  shall,  before  issue,  be  offered  to  such  persons 
as  at  the  date  of  the  offer  are  entitled  to  receive  notices  from  the  company  of  general  meetings 
in  proportion,  as  nearly  as  the  circumstances  admit,  to  the  amount  of  the  existing  shares  to 
which  they  are  entitled.  The  offer  shall  be  made  by  notice  speciEying  the  number  of  shares 
offered,  and  limiting  a  time  within  which  the  offer,  if  not  accepted,  will  be  deemed  to  be  de- 
clined, and,  after  the  expiration  of  that  time,  or  on  the  receipt  of  an  intimation  from  the  person 
to  whom  the  offer  is  made  that  he  declines  to  accept  the  shares  offered,  the  directors  may  dispose 
of  the  same  in  such  manner  as  they  think  most  beneficial  to  the  company.  The  directors  may 
likewise  so  dispose  of  any  new  shares  which  (by  reason  of  the  ratio  which  the  new  shares  bear 
to  shares  held  by  persons  entitled  to  an  offer  of  new  shares)  cannot,  in  the  opinion  of  the  direc- 
tors, be  conveniently  offered  under  this  article. 

43.  The  new  shares  shall  be  subject  to  the  same  provisions  with  reference  to  the  payment 
of  calls,  lien,  transfer,  transmission,  fortfeiture,  and  otherwise  as  the  shares  in  the  original  share 
capital. 

44.  The  company  .may,  by  special  resolution  — 

a)  Consolidate  and  divide  its  share  capital  into  shares  of  larger  amount  than  its  exist- 
ing shares: 
By  subdivision  of  its  existing  shares,  or  any  of  them,  divide  the  whole,  or  any  part, 
of  its  share  capital  into  shares  of  smaller  amount  than  is  fixed  by  the  memorandum 
of  association,  subject,  nevertheless,  to  the  provisions  of  paragraph  (d)  of  subsection 
(1)  of  section  forty-one  of  the  Companies  (Consolidation)  Act,  1908: 

c)  Cancel  any  shares  which,  at  the  date  of  the  passing  of  the  resolution,  have  not  been 
taken  or  agreed  to  be  taken  by  any  person: 

d)  Reduce  its  share  capital  in  any  manner  and  with,  and  subject  to,  any  incident 
authorised,  and  consent  required,  by  law. 

General  Meetings. 

45.  The  statutory  general  meeting  of  the  company  shall  be  held  within  the  period  required 
by  section  sixty-five  of  the  Companies  (ConsoUdation)  Act,  1908. 

46.  A  general  meeting  shall  be  held  once  in  every  year  at  such  time  (not  being  more  than 
fifteen  months  after  the  holding  of  the  last  preceding  general  meeting)  and  place  as  may  be 
prescribed  by  the  company  in  general  meeting,  or,  in  default,  at  such  time  in  the  month  following 
that  in  which  the  anniversary  of  the  company's  incorporation  occurs,  and  at  such  place,  as 
the  directors  shall  appoint.  In  default  of  a  general  meeting  being  so  held,  a  general  meeting  shall 
be  held  in  the  month  next  following,  and  may  be  convened  by  any  two  members  in  the  same 
manner  as  nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  the  directors. 

47.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

48.  The  directors  may,  whenever  they  think  fit,  convene  an  extraordinary  general  meeting, 
and  extraordinary  general  meetings  shall  also  be  convened  on  such  requisition,  or,  in  default, 
may  be  convened  by  such  requisitionists,  as  provided  by  section  sixty-six  of  the  Companies 
(Consolidation)  Act,  1908.  If  at  any  time  there  are  not  within  the  United  Kingdom  sufficient 
directors  capable  of  acting  to  form  a  quorum,  any  director  or  any  two  members  of  the  company 
may  convene  an  extraordinary  general  meeting  in  the  same  manner  as  nearly  as  possible  as  that 
in  which  meetings  may  be  convened  by  the  directors. 

i  Proceedings  at  General  Meeting. 

49.  Seven  days'  notice  at  the  least  (exclusive  of  the  day  on  which  the  notice  is  served 
or  deemed  to  be  served,  but  inclusive  of  the  day  for  which  notice  is  given)  specifying  the  place, 
the  day,  and  the  hour  of  meeting  and,  in  case  of  special  business,  the  general  nature  of  that 
business  shall  be  given  in  manner  hereinafter  mentioned,  or  in  such  other  manner,  if  any,  as 
may  be  prescribed  by  the  company  in  general  meeting,  to  such  persons  as  are,  under  the  regu- 
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lations  of  the  company,  entitled  to  receive  such  notices  from  the  company;  but  the  non-receipt 
of  the  notice  by  any  member  shaU  not  invalidate  the  proceedings  at  any  general  meeting. 

50.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  sanctioning  a  dividend, 
the  consideration  of  the  accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors  and 
auditors,  the  election  of  directors  and  other  officers  in  the  place  of  those  retiring  by  rotation, 
and  the  fixing  of  the  remuneration  of  the  auditors. 

51.  No  business  shall  be  transacted  at  any  general  meeting  unless  a  quorum  of  members 
is  present  at  the  time  when  the  meeting  proceeds  to  business;  save  as  herein  otherwise  provided, 
three  members  personally  present  shall  be  a  quorum. 

52.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
the  meeting,  if  convened  upon  the  requisition  of  members,  shall  be  dissolved;  in  any  other  case 
it  shall  stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  place,  and,  if 
at  the  adjourned  meeting  a  quorum  is  not  present  within  half  an  hour  from  the  time  appointed 
for  the  meeting  the  members  present  shall  be  a  quorum. 

53.  The  chairman,  if  any,  of  the  board  of  directors  shall  preside  as  chairman  at  every 
general  meeting  of  the  company. 

54.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within  fifteen 
minutes  after  the  time  appointed  for  holding  the  meeting  or  is  unwilling  to  act  as  chairman, 
the  members  present  shall  choose  some  one  of  their  number  to  be  chairman. 

55.  The  chairman  may,  with  the  consent  of  any  meeting  at  which  a  quorum  is  present 
(and  shall  if  so  directed  by  the  meeting),  adjourn  the  meeting  from  time  to  time  and  from  place 
to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting  other  than  the  business 
left  unfinished  at  the  meeting  from  which  the  adjournment  tooli  place.  When  a  meeting  is 
adjourned  for  ten  days  or  more,  notice  of  the  adjourned  meeting  shall  be  given  as  in  the 
case  of  an  original  meeting.  Save  as  aforesaid  it  shall  not  be  necessary  to  give  any  noitce 
of  an  adjournment  or  of  the  business  to  be  transacted  at  an  adjourned  meeting. 

56.  At  any  general  meeting  a  resolution  put  to  the  vote  of  the  meeting  shaU  be  decided 
on  a  show  of  hands,  unless  a  poU  is  (before  or  on  the  declaration  of  the  result  of  the  show  of 
hands)  demanded  by  at  least  three  members,  and,  unless  a  poll  is  so  demanded,  a  declaration 
by  the  chairman  that  a  resolution  has,  on  a  show  of  hands,  been  carried,  or  carried  unanimously, 
or  by  a  particular  majority,  or  lost,  and  an  entry  to  that  effect  in  the  book  of  the  proceedings 
of  the  company,  shall  be  conclusive  evidence  of  the  fact,  without  proof  of  the  number  or  pro- 
portion of  the  votes  recorded  in  favour  of,  or  against,  that  resolution. 

57.  If  a  poll  is  duly  demanded  it  shall  be  taken  in  such  manner  as  the  chairman  directs, 
and  the  result  of  the  poll  shall  be  deemed  to  be  the  resolution  of  the  meeting  at  which  the  poll 
was  demanded. 

58.  In  the  case  of  an  equaUty  of  votes,  whether  on  a  show  of  hands  or  on  a  poll,  the 
chairman  of  the  meeting  at  which  the  show  of  hands  takes  place  or  at  which  the  poU  is  demanded, 
shall  be  entitled  to  a  second  or  casting  vote. 

59.  A  poll  demanded  on  the  election  of  a  chairman,  or  on  a  question  of  adjournment,  shall 
be  taken  forthwith.  A  poll  demanded  on  any  other  question  shall  be  taken  at  such  time  as  the 
chairman  of  the  meeting  directs. 

Votes  of  Members. 

60.  On  a  show  of  hands  every  member  present  in  person  shaU  have  one  vote.  On  a  poll 
every  member  shaU  have  one  vote  for  each  share  of  which  he  is  the  holder. 

61.  In  the  case  of  joint  holders  the  vote  of  the  senior  who  tenders  a  vote,  whether  in  person 
or  by  proxy,  shaU  be  accepted  to  the  exclusion  of  the  votes  of  the  other  joint  holders;  and  for 
this  purpose  seniority  shall  be  determined  by  the  order  in  which  the  names  stand  in  the  register 
of  members. 

62.  A  member  of  unsound  mind,  or  in  respect  of  whom  an  order  has  been  made  by  any 
court  having  jurisdiction  in  lunacy,  may  vote,  whether  on  a  show  of  hands  or  on  a  poU,  by  his 
committee,  curator  bonis,  or  other  person  in  the  nature  of  a  committee  or  curator  bonis  appointed 
by  that  court,  and  any  such  committee,  curator  bonis,  or  other  persoi\  may,  on  a  poU,  vote  by 
proxy. 

63.  No  member  shaU  be  entitled  to  vote  at  any  general  meeting  unless  aU. calls  or  other 
sums  presently  payable  by  him  in  respect  of  shares  in  the  company  have  been  paid. 

64.  On  a  poll  votes  may  be  given  either  personaUy  or  by  proxy. 

65.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the  appointor 
or  of  his  attorney  duly  authorised  in  writing,  or,  if  the  appointor  is  a  corporation,  either  under 
the  common  seal,  or  under  the  hand  of  an  officer  or  attorney  so  authorised.  No  person  shall 
act  as  a  proxy  unless  either  he  is  entitled  on  his  own  behalf  to  be  present  and  vote  at  the  meeting 
at  which  he  acts  as  proxy,  or  he  has  been  appointed  to  act  at  that  meeting  as  proxy  for  a  cor- 
poration. 

66.  The  instrument  appointing  a  proxy  and  the  power  of  attorney  or  other  authority,  if 
any,  under  which  it  is  signed  or  a  notarially  certified  copy  of  that  power  or  authority  shall  be 
deposited  at  the  registered  office  of  the  company  not  less  than  fortyrcight  hours  before  the  time 
for  holding  the  meeting  at  which  the  person  named  in  the  instrument  proposes  to  vote,  and  in 
default  the  instrument  of  proxy  shall  not  be  treated  as  valid. 
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67.  An  instrument  appointing  a  proxy  may  be  in  the  following  form,  or  in  any  other  form 
which  the  directors  shall  approve: 

Company,  Limited. 
"I  of  in    the    county   of  being    a    member    of   the 

Company,   Limited,   hereby  appoint  of  as   my 

proxy  to  vote  for  me  and  on  my  behalf  at  the  [ordinary  or  extraordinary,  as  the  case 
may  be]  general  meeting  of  the  company  to  be  held  on  the  day  of 

an  at  any  adjournment  thereof." 
Signed  this  day  of 

Directors. 

68.  The  number  of  the  directors  and  the  names  of  the  first  directors  shall  be  determined 
in  writing  by  a  m.ajority  of  the  subscribers  of  the  memorandum  of  association. 

69.  The  remuneration  of  the  directors  shall  from  time  to  time  be  determined  by  the  com- 
pany in  general  meeting. 

70.  The  quahfication  of  a  director  shall  be  the  holding  of  at  least  one  share  in  the  company, 
and  it  shall  be  his  duty  to  comply  with  the  provisions  of  section  seventy-three  of  the  Companies 
(Consolidation)  Act,  1908. 

Powers  and  Duties  of  Directors. 

71.  The  business  of  the  company  shall  be  managed  by  the  directors,''»who  may  pay  all 
expenses  incurred  in  getting  up  and  registering  the  company,  and  may  exercise  all  such  powers 
of  the  company  as  are  not,  by  the  Companies  (Consolidation)  Act,  1908,  or  any  statutory  modi- 
fication thereof  for  the  time  being  in  force,  or  by  these  articles,  required  to  be  exercised  by  the 
company  in  general  meeting,  subject  nevertheless  to  any  regulation  of  these  articles,  to  the 
provisions  of  the  said  Act,  and  to  such  regulations,  being  not  inconsistent  with  the  aforesaid 
regulations  or  provisions,  as  may  be  prescribed  by  the  company  in  general  meeting;  but  no 
regulation  made  by  the  company  in  general  meeting  shall  invalidate  any  prior  act  of  the  directors 
which  would  have  been  valid  if  that  regulation  had  not  been  made. 

72.  The  directors  may  from  time  to  time  appoint  one  or  more  of  their  body  to  the  office 
of  managing  director  or  manager  for  such  term,  and  at  such  remuneration  (whether  by  way  of 
salary,  or  commission,  or  participation  in  profits,  or  partly  in  one  way  and  partly  in  another) 
as  they  may  think  fit,  and  a  director  so  appointed  shall  not,  while  holdmg  that  office,  be  subject 
to  retirement  by  rotation,  or  taken  into  account  in  determining  the  rotation  of  retirement  of 
directors;  but  his  appointment  shaU  be  subject  to  determination  ipso  facto  if  he  ceases  from 
any  cause  to  be  a  director,  or  if  the  company  in  general  meeting  resolve  that  his  tenure  of  the 
office  of  managing  director  or  manager  be  determined. 

73.  The  amount  for  the  time  being  remaining  undischarged  of  moneys  borrowed  or  raised 
by  the  directors  for  the  purposes  of  the  company  (otherwise  than  by  the  issue  of  share  capital) 
shall  not  at  any  time  exceed  the  issued  share  capital  of  the  company  without  the  sanction  of 
the  company  in  general  meeting. 

74.  The  directors  shall  duly  comply  with  the  provisions  of  the  Companies  (Consolidation) 
Act,  1908,  or  any  statutory  modification  thereof  for  the  time  being  in  force,  and  in  particular 
with  the  provisions  in  regard  to  the  registration  of  the  particulars  of  mortgages  and  charges 
affecting  the  property  of  the  company,  or  created  by  it,  and  to  keeping  a  register  of  the  directors, 
and  to  sending  to  the  Registrar  of  Companies  an  annual  list  of  members,  and  a  summary  of 
particulars  relating  thereto,  and  notice  of  any  consolidation  or  increase  of  share  capital,  or  con- 
version of  shares  into  stock,  and  copies  of  special  resolutions,  and  a  copy  of  the  register  of  directors 
and  notifications  of  any  changes  therein. 

75.  The  directors  shall  cause  minutes  to  be  made  in  books  provided  for  the  purpose  — 

a)  of  all  appointments  of  officers  made  by  the  directors; 

b)  of  the  names  of  the  directors  present  at  each  meeting  of  the  directors  and  of  any 
committee  of  the  directors; 

c)  of  all  resolutions  and  proceedings  at  aU  meetings  of  the  company,  and  of  the  directors, 
and  of  committees  of  directors, 

and  every  director  present  at  any  meeting  of  directors  or  committee  of  directors  shall  sign  his 
name  in  a  book  to^be  kept  for  that  purpose. 

The  Seal. 
"VS.  The  seal  of  the  company  shall  not  be  affixed  to  any  instrument  except  by  the  authority 
of  a  resolution  of  the  board  of  directors,  and  in  the  presence  of  at  least  two  directors  and  of  the 
secretary  or  such  other  person  as  the  directors  may  appoint  for  the  purpose;  and  those  two 
directors  and  secretary  or  other  person  as  aforesaid  shall  sign  every  instrument  to  which  the 
seal  of  the  company  is  so  affixed  in  their  presence. 

Disqualifications  of  Directors. 
77.  The  office  of  director  shall  be  vacated,  if  the  director  — 

a)  ceases  to  be  a  director  by  virtue  of  section  seventy-three  of  the  Companies  (Con- 
solidation) Act,  1908;  or 

b)  holds  any  other  office  of  profit  under  the  company  except  that  of  managing  director 
or  manager;  or 
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c)  becomes  bankrupt;  or 

d)  is  found  lunatic  or  becomes  of  unsound  mind;  or 

e)  is  concerned  or  participates  in  the  profits  of  any  contract  with  the  company: 
Provided,  however,  that  no  director  shall  vacate  his  office  by  reason  of  his  being  a  member 

of  any  company  which  has  entered  into  contracts  with  or  done  any  work  for  the  company  of 
which  he  is  director:  but  a  director  shall  not  vote  in  respect  of  any  such  contract  or  work,  and 
if  he  does  so  vote  his  vote  shall  not  be  counted. 

Rotation  of  Directors. 

78.  At  the  first  ordinary  meeting  of  the  company  the  whole  of  the  directors  shall  retire 
from  office,  and  at  the  ordinary  meeting  in  every  subsequent  year  one-third  of  the  directors 
for  the  time  being,  or,  if  their  number  is  not  three  or  a  multiple  of  three,  then  the  number 
nearest  to  one-third,  shall  retire  from  office. 

79.  The  directors  to  retire  in  every  year  shall  be  those  who  have  been  longest -in  office 
since  their  last  election,  but  as  between  persons  who  became  directors  on  the  same  day  those 
to  retire  shall  (unless  they  otherwise  agree  among  themselves)  be  determined  by  lot. 

80.  A  retiring  director  shall  be  eligible  for  re-election. 

81.  The  company  at  the  general  meeting  at  which  a  director  retires  in  manner  aforesaid 
may  fill  up  the  vacated  office  by  electing  a  person  thereto. 

82.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  the  places  of 
the  vacating  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned  till  the  same  day 
in  the  next  week  at  the  same  time  and  place,  and,  if  at  the  adjourned  meeting  the  places  of  the 
vacating  directors  are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  fiUed  up,  shaU  be  deemed  to  have  been  re-elected  at  the  adjourned  meeting. 

83.  The  company  may  from  time  to  time  in  general  meeting  increase  or  reduce  the  number 
of  directors,  and  may  also  determine  in  what  rotation  the  increased  or  reduced  number  is  to  go 
out  of  office. 

84.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  fUled  up  by  the  direc- 
tors, but  the  person  so  chosen  shall  be  subject  to  retirement  at  the  same  time  as  if  he  had  become 
a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was  last  elected  a 
director. 

85.  The  directors  shall  have  power  at  any  time,  and  from  time  to  time,  to  appoint  a  person 
as  an  additional  director  who  shaU  retire  from  office  at  the  next  following  ordinary  general 
meeting,  but  shall  be  eligible  for  election  by  the  company  at  that  meeting  as  an  additional  director. 

86.  The  company  may  by  extraordinary  resolution  remove  any  director  before  the  ex- 
piration of  his  period  of  office,  and  may  by  an  ordinary  resolution  appoint  another  person  in 
his  stead;  the  person  so  appointed  shall  be  subject  to  retirement  at  the  same  time  as  if  he  had 
become  a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was  last 
elected  a  director. 

Proceedings  oj  Directors. 

87.  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn,  and  otherwise 
regulate  their  meetings,  as  they  think  fit.  Questions  arising  at  any  meeting  shall  be  decided 
by  a  majority  of  votes.  In  case  of  an  equality  of  votes  the  chairmann  shall  have  a  second  or 
casting  vote.  A  director  may,  and  the  secretary  on  the  requisition  of  a  director  shall,  at  any 
time  summon  a,  meeting  of  the  directors. 

88.  The  quorum  necessary  for  the  transaction  of  the  business  of  the  directors  may  be 
fixed  by  the  directors,  and  unless  so  fixed  shall  (when  the  number  of  directors  exceeds  three) 
be  three. 

89.  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body,  but, 
if  and  so  long  as  their  number  is  reduced  below  the  number  fixed  by  or  pursuant  to  the  regulations 
of  the  company  as  the  necessary  quorum  of  directors^  the  continuing  directors  may  act  for  the 
purpose  of  increasing  the  number  of  directors  to  that  number,  or  of  summoning  a  general  meeting 
of  the  company,  but  for  no  other  purpose. 

90.  The  directors  may  elect  a  chairman  of  their  meetings  and  determine  the  period  for 
which  he  is  to  hold  office;  but,  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  within  five  minutes  after  the  time  appointed  for  holding  the  same,  the  directors 
present  may  choose  one  of  their  number  to  be  chairman  of  the  meeting. 

91.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such  member 
or  members  of  their  body  as  they  think  fit;  any  committee  so  formed  shall  in  the  exercise  of 
the  powers  so  delegated  conform  to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

92.  A  committee  may  elect  a  chairman  of  their  meetings:  if  no  such  chairmann  is  elected, 
or  if  at  any  meeting  the  chairman  is  not  present  within  five  minutes  after  the  time  appointed 
for  holding  the  same,  the  members  present  may  choose  one  of  their  number  to  be  chairman 
of  the  meeting. 

93.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions  arising  at  any 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present  and  in  case  of  an 
equahty  of  votes  the  chairman  shaU  have  a  second  or  casting  vote. 

94.  All  acts  done  by  any  meeting  of  the  directors  or  of  a  committee  of  directors,  or  by 
any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be  afterwards  discovered  that 
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there  was  some  defect  in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been  duly 
appointed  and  was  qualified  to  be  a  director. 

Dimdenda  and  Reserve. 

95.  The  company  in  general  meeting  may  declare  dividends,  but  no  dividend  shall  exceed 
the  amount  recommended  by  the  directors. 

98.  The  directors  may  from  time  to  time  pay  to  the  members  such  interim  dividends  as 
appear  to  the  directors  to  be  justified  by  the  profits  of  the  company. 

97.  No  dividend  shaU  be  paid  otherwise  than  out  of  profits. 

98.  Subject  to  the  rights  of  persons,  if  any,  entitled  to  shares  with  special  rights  as  to 
dividends,  all  dividends  shall  be  declared  and  paid  according  to  the  amounts  paid  on  the  shares, 
but  if  and  so  long  as  nothing  is  paid  up  on  any  of  the  shares  in  the  company  dividends  may  be 
declared  and  paid  according  to  the  amounts  of  the  shares.  No  amount  paid  on  a  share  ia  advance 
of  calls  shall,  while  carrying  interest,  be  treated  for  the  purposes  of  this  article  as  paid  on  the 
share. 

99.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sums  as  they  think  proper  as  a  reserve  or  reserves  which  shall,  at  the 
discretion  of  the  directors,  be  applicable  for  meeting  contingencies,  or  for  equalising  dividends, 
or  for  any  other  purpose  to  which  the  profits  of  the  company  may  be  properly  applied,  and  pen- 
ding such  appUoation  may,  at  the  like  discretion,  either  be  employed  in  the  business  of  the  com- 
pany or  be  invested  in  such  investments  (other  than  shares  of  the  company)  as  the  directors 
may  from  time  to  time  think  fit. 

100.  If  several  persons  are  registered  as  joint  holders  of  any  share  any  one  of  them  may 
give  effectual  receipts  for  any  dividend  payable  on  the  share. 

101.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  in  manner  herein- 
after mentioned  to  the  persons  entitled  to  share  therein. 

102.  No  dividend  shall  bear  interest  against  the  company. 

Accounts. 

103.  The  directors  shall  cause  true  accounts  to  be  kept 

Of  the  sums  of  money  received  and  expended  by  the  company  and  the  matter  in  respect 

of  which  such  receipt  and  expenditure  takes  place,  and 
Of  the  assets  and  liabilities  of  the  compai^y. 

104.  The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company,  or  at  such 
other  place  or  places  as  the  directors  think  fit,  and  shall  always  be  open  to  the  inspection  of  the 
directors. 

105.  The  directors  shall  from  time  to  time  determine  whether  and  to  what  extent  and  at  what 
times  and  places  and  under  what  conditions  or  regulations  the  accounts  and  books  of  the  com- 
pany or  any  of  them  shall  be  open  to  the  inspection  of  members  not  being  directors,  and  no 
member  (not  being  a  director)  shall  have  any  right  of  inspecting  any  account  or  book  or  document 
of  the  company  except  as  conferred  by  statute  or  authorised  by  the  directors  or  by  the  company 
in  general  meeting. 

106.  Once  at  least  in  every  year  the  directors  shall  lay  before  the  company  in  general 
meeting  a  profit  and  loss  account  for  the  perios  since  the  preceding  account  or  (in  the^case  of  the 
first  account)  since  the  incorporation  of  the  company,  made  up  to  a  date  not  more  than  six 
months  before  such  meeting. 

107.  A  balance  sheet  shaU  be  made  out  in  every  year  and  laid  before  the  company  in  gener- 
al meeting  made  up  to  a  date  not  more  than  six  months  before  such  meeting.  The  balance  sheet 
shall  be  accompanied  by  a  report  of  the  directors  as  to  the  state  of  the  company's  affairs,  and 
the  amount  which  they  recommend  to  be  paid  by  way  of  dividend,  and  the  amount,  if  any,  which 
they  propose  to  carry  to  a  reserve  fund. 

108.  A  copy  of  the  balance  sheet  and  report  shall,  seven  days  previously  to  the  meeting, 
be  snet  to  the  persons  entitled  to  receive  notices  of  general  meetings  in  the  manner  in  which 
notices  are  to  be  given  hereunder.  ; 

Audit. 

109.  Auditors  shall  be  appointed  and  their  duties  regulated  in  accordance  with  sections 
one  hundred  and  twelve  and  one  hundred  and  thirteen  of  the  Companies  (Consolidation)  Act, 
1908,  or  any  statutory  modification  thereof  for  the  time  being  in  force. 

Notices. 

110.  A  notice  may  be  given  by  the  company  to  any  member  either  personally  or  by  sending 
it  by  post  to  him  to  his  registered  sddress,  or  (if  he  has  no  registered  address  in  the  United  Kng- 
dom)  to  the  address,  if  any,  w^ithin  the  United  Kingdom  supplied  by  him  to  the  company  for 
the  giving  of  notices  to  him. 

Where  a  notice  is  sent  by  post,  service  of  the  notice  shall  be  deemed  to  be  effected  by 
properly  addressing,  prepaying,  and  posting  a  letter  containing  the  notice,  and  unless  the  contrary 
is  proved  to  have  been  effected  at  the  time  at  which  the  letter  woidd  be  delivered  in  the  ordinary 
course  of  post. 
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111.  If  a  member  has  no  registered  address  in  the  United  Kingdom  and  has  not  supplied 
to  the  company  an  address  within  the  United  Kingdom  for  the  giving  of  notices  to  him,  a  notice 
addressed  to  him  and  advertised  in  a  newspaper  circulating  in  the  neighbourhood  of  the  registered 
office  of  the  company,  shall  be  deemed  to  be  duly  given  to  him  on  the  day  on  which  the  adver- 
tisem.ent  appears. 

112.  A  notice  may  be  given  by  the  company  to  the  joint  holders  of  a  share  by  giving  the 
notice  to  the  joint  holder  named  first  in  the  register  in  respect  of  the  share. 

113.  A  notice  may  be  given  by  the  company  to  the  persons  entitled  to  a  share  in  conse- 
quence of  the  death  or  bankruptcy  of  a  member  by  sending  it  through  the  post  in  a  prepaid 
letter  addressed  to  them  by  name,  or  by  the  title  of  representatives  of  the  deceased,  or  trustee 
of  the  bankrupt,  or  by  any  Uke  description,  at  the  address,  if  any,  in  the  United  Kangdom  supplied 
for  the  purpose  by  the  persons  claiming  to  be  so  entitled,  or  (until  such  an  address  has  been  so 
supplied)  by  giving  the  notice  in  any  manner  in  which  the  same  might  have  been  given  if  the 
death  or  bankruptcy  had  not  occurred. 

114.  Notice  of  every  general  meeting  shall  be  given  in  some  manner  hereinbefore  authorised 
to  (o)  every  member  of  the  company  (including  bearers  of  share  warrants)  except  those  members 
who  (having  no  registered  address  within  the  United  Kingdom)  have  not  supphed  to  the  com- 
pany an  address  within  the  United  Kingdom  for  the  giving  of  notices  to  them,  and  also  to  (6) 
every  person  entitled  to  a  share  in  consequence  of  the  death  or  bankruptcy  of  a  member,  who, 
but  for  his  death  or  bankruptcy,  would  be  entitled  to  receive  notice  of  the  meeting.  No  other 
persons  shall  be  entitled  to  receive  notices  of  general  meetings. 


Table  B.    Table  of  Fees  to  be  paid  to  the  Registrar  of  Companies. 

I.  By  a  company  having  a  share  capital.  £s.d. 

For  registration  of  a  company  whose  nominal  share  capital  does  not  exceed  2,000  Z.      2  0  0 
For  registration  of  a  company  whose  nominal  share  capital  exceeds  2,000  Z.,  the  follow- 
ing fees,  regulated  according  to  the  amount  of  nominal  share  capital  (that  is  to  say) ; 
For  every  1,000Z.  of  nominal  share  capital,  or  part  of  1,0007.,  up  to     £  b.  d. 

5,0007 100 

For  every  1,0007.  of  nominal  share  capital,  or  part  of  1,0007.,  after 

the  first  5,0007.,  up  to  100,0007. 050 

For  every  1,0007.  of  nominal  share  capital,  or  part  of  1,0007.,  after 

the  first  100,0007 010 

For  registration  of  any  increase  of  share  capital  made  after  the  first  registration  of 
the  company,  the  same  fees  per  1,0007.,  or  part  of  a  1,0007.,  as  would  have  been 
payable  if  the  increased  share  capital  had  formed  part  of  the  original  share  capital 
at-  the  time  of  registration: 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal  share  capital, 
on  registration  or  afterwards,  any  greater  amount  of  fees  than  50 1.,  taking  into 
account  in  the  case  of  fees  payable  on  an  increase  of  share  capital  after  registra- 
tion the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies  as  are  by  this  Act 
exemnted  from  pajment  of  fees  in  respect  of  registration  under  this  Act,  the  same 
fee  as  is  charged  for  registering  a  new  company. 
For  registering  any  document  by  this  Act  required  or  authorised  to  be  registered, 
other  than  the  memorandum  or  the  abstract  required  to  be  filed  with  the  registrar 
by  a  receiver  or  manager  or  the  statement  required  to  be  sent  to  the  registrar 

by  the  hquidator  in  a  winding-up  in  England 050 

For  making  a  record  of  any  fact  by  this  Act  required  or  authorised  to  be  recorded 

by  the  registrar 050 

II.  By  a  company  not  having  a  share  capital. 

For  registration  of  a  company  whose  mmaber  of  members,  as  stated  in  the  articles, 

does  not  exceed  20 2  0  0 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles, 

exceeds  20,  but  does  not  exceed  100 500 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles, 
exceeds  100,  but  is  not  stated  to  be  unlimited,  the  above  fee  of  57.,  with  an  addi- 
tional 5s.  for  every  50  members  or  less  number  than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is  stated  in  the  articles 

to  be  unlimited .•••.•     20  0  0 

For  registration  of  any  increase  on  the  number  of  members  made  after  the  registration 
of  the  company  in  respect  of  every  50  members,  or  less  than  50  members,  of  that 
increase 050 

Provided  that  no  company  shall  be  Uable  to  pay  on  the  whole  a  greater  fee  than  207. 
in  respect  of  its  number  of  members,  taking  into  account  the  fee  paid  on  the  first 
registration  of  the  company. 
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For  registration  of  any  existing  company,  except  such  companies  as  are  by  this  Act      £  s.  d. 
exempted  from  payment  of  fees  in  respect  of  registration  under  this  Act,  the  same 
fee  as  is  charged  for  registering  a  new  company. 

For  registering  any  document  by  this  Act  required  or  authorised  to  be  registered, 
other  thaii  the  memorandum  or  the  abstract  required  to  be  filed  with  the  registrar 
by  a  receiver  or  manager  or  the  statement  required  to  be  sent  to  the  registrar 
by  the  hqmdator  in  a  winding-up  in  England 0 

For  making  a  record  of  any  fact  by  this  Act  required  or  authorised  to  be  recorded 

by  the  registrar 0  5 


6  0 


Form  C.    Form    of   Statement   to    be   published   by   Banking  and   Insurance 
Companies,  and  Deposit,  Provident,  or  Benefit  Societies. 

*  The  share  capital  of  the  company  is  ,  divided  into  shares  of 

each. 

The  number  of  shares  issued  is 

Calls  to  the  amount  of  pounds  per  share  have  been  made,  under  which  the 

sum  of  pounds  has  been  received. 

The  liabiUties  of  the  company  on  the  first  day  of  January  {or  July)  were 
Debts  owing  to  sundry  persons  by  the  company. 

On  judgment,  £ 

On  specialty,  £ 

On  notes  or  bills,  £ 

On  simple  contracts,  £ 

On  estimated  liabilities,  £ 
The  assets  of  the  company  on  that  day  were 

Government  securities  [stating  therri] 

Bills  of  exchange  and  promissory  notes,  £ 

Cash  at  the  bankers,  £ 

Other  securities,  £ 


Second  Schedule. 

The  Companies  (Consolidation)  Act,   1908. 

Statement  in  lieu  of  prospectus 

filed  by 

pursuant  to  section  eighty-two  of  the  Companies  (Consolidation)  Act,  1908. 
Presented  for  filing  by 

The  Companies  (Consolidation)  Act,   1908. 

Statement  In  lieu  of  prospectus. 


Limited 


Limited. 


The  nominal  share  capital  of  the  company  . 

£ 

Divided  into      

Shares  of  £        each. 

»                ft                               >9 

Names,  descriptions,  and  addresses  of  directors 
or  proposed  directors. 

Minimum  subscription  (if  any)  fixed  by  the 
memorandum  or  articles  of  association  on 
which  the  company  may  proceed  to  allot- 
ment. 

Number   and  amount  of  shares  and  deben- 
tures agreed  to  be  issued  as  fuUy  or  partly 
paid  up  otherwise  than  in  cash. 

The  consideration  for  the  intended  issue  of 
those  shares  and  debentures. 

1.  shares  of  £                          fully 
paid. 

2.  shares  upon  which  £ 
per  share  credited  as  paid. 

3.  debenture                  £ 

4.  Consideration. 

*  If  the  company  has  no  share  capital  the  portion  of  the  statement  relating  to  capital 
and  shares  must  be  omitted. 
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Names  and  addresses  of  vendors  of  property 
purchased  or  acquired,  or  proposed  to  be 
purchased  or  acquired  by  the  company. 

Amount  (in  cash,  shares,  or  debentures) 
payable  to  each  separate  vendor. 


Amount  (if  any)  paid  or  payable  (in  cash  or 
shares  or  debentures)  for  any  such  property, 
specifying  amount  (if  any)  paid  or  payable 
for  goodwill. 


Total  purchase  price  £ 

Cash £ 

Shares £ 

Debentures    ...  £ 


Goodwill 


Amount  (if  any)  paid  or  payable  as  commission 
for  subscribing  or  agreeing  to  subscribe  or  pro- 
curing or  agreeing  to  procure  subscriptions  for 
any  shares  or  debentures  in  the  company,  or. 

Rate  of  the  commission 


Amount  paid. 
„        payable. 


Rate  per  cent. 


Estimated  amount  of  preliminary  expenses 


Amount  paid  or  intended  to  be  paid  to  any 

promoter. 
Consideration  for  the  payment. 


Name  of  promoter. 
Amount  £ 
Consideration: 


Dates  of,  and  parties  to,  every  material  con- 
tract (other  than  contracts  entered  into 
in  the  ordinary  course  of  the  Jbusiness 
intended  to  be  carried  on  by  the  company 
or  entered  into  more  than  two  years  before 
the  filing  of  this  statement). 


Time  and  place  at  which  the   contracts  or 
copies  thereof  may  be  inspected. 


Names  and  addresses  of  the  auditors  of  the 
company  (if  any). 


Pull  particulars  of  the  nature  and  extent  of 
the  interest  of  every  director  in  the  pro- 
motion of  or  in  the  property  proposed  to 
be  acquired  by  the  company,  or,  where  the 
interest  of  such  a  director  consists  in 
being  a  partner  in  a  firm,  the  nature  and 
extent  of  the  interest  of  the  firm,  with  a 
statement  of  aU  sums  paid  or  agreed  to 
be  paid  to  him  or  to  the  firm  in  cash  or 
shares,  or  otherwise,  by  any  person  either 
to  induce  him  to  become,  or  to  qualify 
him  as,  a  director,  or  otherwise  for  services 
rendered  by  him  or  by  the  firm  in  con- 
nection with  the  promotion  or  formation 
of  the  company. 


Whether  the  articles  contain  any  provisions 
precluding  holders  of  shares  or  debentures 
receiving  and  inspecting  balance  sheets  or 
reports  of  the  auditors  or  other  reports. 


Nature  of  the  provisions. 


(Signatures  of  the  persons  above-namend  as 
directors  or  proposed  directors,  or  of  their 
agents  authorised  in  writing.) 
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Third  Schedule. 

Form  A.    Memorandum  of  Association  of  a  company  limited  by  shares. 

1st.  The  name  of  the  company  is  "The  Eastern  Steam  Packet  Company,  Limited". 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  object  for  which  the  company  is  established  are,  "the  conveyance  of  passengers 

"and  goods  in  ships  or  boats  between  such  places  as  the  company  may  from  time  to  time  deter- 

"mine,  and  the  doing  all  such  other  things  as  are  incidental  or  conducive  to  the  attainment  of 

"the  above  object." 

4th.  The  liability  of  the  members  is  limited. 

5th.  The  share  capital  of  the  company  is  two  hundred  thousand  pounds  divided  into  one 

thousand  shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 
into  a  company,  in  pursuance  of  this  memorandum  of  association,  and  we  respectively 
agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respec- 
tive names. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 
Shares  taken 

by  each 
Subscriber. 


"1.  John  Jones  of  in  the  county  of  merchant 

"2.  John  Smith  of  in  the  county  of 

"3.  Thomas  Green  of  in  the  county  of 

"4.  John  Thompson  of  in  the  county  of 

"5.  Caleb  White  of  in  the  county  of 

"6.  Andrew  Brown  of  in  the  county  of 

"7.  Csesar  White  of  in  the  county  of 

Total  shares  taken 

Dated  the  day  of  .     19     . 

Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


200 
25 
30 
40 
16 
5 
10 
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Form  B.     Memorandum  and  Articles  of  Association   of  a   company  limited 

by  Guarantee,  and  not  having  a  share  capital. 

Memorandum  of  Association. 

1st.    The  name  of  the  company  is  "The  Mutual  London  Marine  Association,  Limited". 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  "the  mutual  insurance  of  ships 
"belonging  to  members  of  the  company,  and  the  doing  all  such  other  things  as  are  incidental 
"or  conducive  to  the  attainment  of  the  above  object." 

4th.  The  liability  of  the  members  is  limited. 

5th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one  year  afterwards,  for 
pajrment  of  the  debts  and  Uabilities  of  the  company  contracted  before  he  ceases  to  be  a  member, 
and  the  costs  charges  and)expenses  of  winding  up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  among  themselves,  such  amount  as  may  be  required  not  exceeding  ten  pounds. 
We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 

into  a  company,  in  pursuance  of  this  memorandum  of  association. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 

"1.  John  Jones  of  in  the  county  of 

"2.  John  Smith  of  in  the  county  of 

"3.  Thomas  Green  of  in  the  county  of 

"4.  John  Thompson  of  in  the  county  of 

"6.  Caleb  White  of  in  the  county  of 

"6.  Andrew  Brown  of  in  the  county  of 

"7.  Csesar  White  of  in  the  county  of 

Dated  the  day  of  19     . 

Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


merchant. 
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Articles  ol  Association  to  accompany  preceding  IKemorandum  of  Association. 

Number  of  Members. 

1.  The  Company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five  hundred 
members. 

2.  The  directors  herein-after  mentioned  may,  whenever  the  business  of  the  association 
requires  it,  register  an  increase  of  members. 

Definition  of  Members? 

3.  Every  person  shalljbe  deemed  to  have  agreed  to  become  a  member  of  the  company  who 
insures  any  ship  or  share  in  a  ship  in  pursuance  of  the  regulations  herein-after  contained. 

General  Meetings. 

4.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  less  than  one  month 
nor  more  than  three  months  after  the  incorporation  of  the  company,  and  at  such  place,  as  the 
directors  may  determine. 

5.  A  general  meeting  shall  be  held  once  in  every  year  at  such  time  (not  being  more  than 
fifteen  months  after  the  holding  of  the  last  preceding  general  meeting)  and  place  as  may  be 
prescribed  by  the  company  in  general  meeting,  or,  in  default,  at  such  time  in  the  month  follow- 
ing that  in  which  the  anniversary  of  the  company's  incorporation  occurs,  and  at  such  place, 
as  the  directors  shall  appoint.  In  default  of  a  general  meeting  being  so  held,  a  general  meeting 
shall  be  held  in  the  month  next  following,  and  may  be  convened  by  any  two  members  in  the 
same  manner  as  nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  the  directors. 

6.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

7.  The  directors  may,  whenever  they  think  fit,  and  shall,  on  a  requisition  made  in  writing 
by  any  five  or  more  members,  convene  an  extraordinary  general  meeting. 

8.  Any  requisition  made  by  the  members  must  state  the  object  of  the  meeting  proposed 
to  be  called,  and  must  be  signed  by  the  requisitionists  and  deposited  at  the  registered  office  of 
the  company. 

9.  On  receipt  of  the  requisition  the  directors  shall  forthwith  proceed  ro  convene  a  general 
meeting:  if  they  do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty-one  days  from 
the  date  of  the  requisition  being  so  deposited,  the  requisitionists  or  any  other  five  members,  may 
themselves  convene  a  meeting.  • 

Proceedings  at  General  Meetings. 

10.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour  of  meeting, 
and  in  case  of  special  business  the  general  nature  of  the  business,  shall  be  given  to  the  members 
in  manner  herein-after  mentioned,  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the 
company  in  general  meeting;  but  the  non-receipt  of  such  a  notice  by  any  member  shall  not 
invalidate  the  proceedings  at  any  general  meeting. 

11.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  the  consideration  of  the 
accounts,  balance  sheets,  and  the  ordinary  report  of  the  directors  and  auditors,  the  election  of 
directors  and  other  officers  in  the  place  of  those  retiring  by  rotation,  and  the  fixing  of  the  remime- 
ration  of  the  auditors. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of  a  dividend, 
unless  a  quorum  of  members  is  present  at  the  commencement  of  the  business.  The  quorum 
shall  be  ascertained  as  follows  (that  is  to  say),  if  the  members  of  the  company  at  the  time  of  the 
meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be  five;  if  they  exceed  ten  there  shall 
be  added  to  the  above  quorum  one  for  every  five  additional  members  up  to  fifty,  and  one  for 
every  ten  additional  members  after  fifty,  with  this  limitation,  that  no  quorum  shall  in  any  case 
exceed  thirty. 

13.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  members 
is  not  present,  the  meeting,  if  convened  on  the  requisition  of  the  members,  shall  be  dissolved; 
in  any  other  case  it  shall  stand  adjourned  to  the  same  day  in  the  following  week  at  the  same 
time  and  place;  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not  present,  it  shaU 
be  adjourned  sine  die. 

14.  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  every  general  meeting 
of  the  company. 

15.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  at  the  time  of 
holding  the  same,  the  members  present  shall  choose  some  one  of  their  number  to  be  chairman 
of  that  meeting. 

16.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  the  meeting  from  time 
to  time  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

17.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  three  members,  a  decla- 
ration by  the  chairman  that  a  resolution  has  been  carried  and  an  entry  to  that  effect  in  the  book 
of  proceedings  of  the  company,  shall  be  conclusive  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  resolution. 
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18.  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such  manner 
as  the  chairman  directs,  and  the  result  of  the  poll  shall  be  deemed  to  be  the  resolution  of  the 
meeting  at  which  the  poll  was  demanded. 

Votes  of  Members. 

19.  Every  member  shall  have  one  vote  and  no  more. 

20.  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator  bonis,  or 
other  legal  curator. 

21.  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  due  from  him 
to  the  company  have  been  paid. 

22.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy.  A  proxy  shall  be  appointed  in 
writing  under  the  hand  of  the  appointor,  or  if  such  appointor  is  a  corporation,  under  its  common  seal. 

23.  No  person  shaU  act  as  a  proxy  unless  he  is  a  member,  or  unless  he  is  appointed  to 
act  at  the  meeting  as  proxy  for  a  corporation. 

The  instrument  appointing  him  shall  be  deposited  at  the  registered  office  of  the  company  not 
less  than  forty-eight  hours  before  the  time  of  holding  the  meeting  at  which  he  proposes  to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form: 

Company,  Limited, 
of  in  the  county  of  being  a  member 

of  the  Company,  Limited,  hereby  appoint  of 

as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  [ordinary  or  extraordinary,  as  the  cas  e 
may  be]  general  meeting  of  the  company  to  be  held  on  the-  day  of 

and  at  any  adjournment  thereof. 
Signed  this  day  of 

Directors. 
''25.  The^number  of  the  directors,fand  the  names  of  the  first  directors,  shall  bCj^determined 
by  the  subscribers  of  the  memorandum  of  association. 

26.  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  association  shall 
for  all  the  purposes  of  the  Companies  (Consolidation)  Act,  1908,  be  deemed  to  be  directors. 

Powers  of  Directors. 

27.  The  business  of  the  company  shall  be  managed  by  the  director!,  who  may  exercise  all 
such  powers  of  the  company  as  are  not  by  the  Companies  (Consolidation)  Act,  1908,  or  by  any 
statutory  modification  thereof  for  the  time  being  in  force,  or  by  these  articles,  required  to  be 
exercised  by  the  company  in  general  meeting;  but  no  regulation  made  by  the  company  in  general 
meeting  shall  invalidate  any  prior  act  of  the  directors  which  would  have  been  valid  if  that  regu- 
lation had  not  been  made. 

Election  of  Directors. 

28.  The  directors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  Company. 
[Here  insert  Bules  as  to  Mode  in  which  Business  of  Insurance  is  to  be  conducted.] 

Audit. 

29.  Auditors  shall  be  appointed  and  their  duties  regulated  in  accordance  with  sections 
one  hundred  and  twelve  and  one  hundred  and  thirteen  of  the  Companies  (ConsoUdation)  Act, 
1908,  or  any  statutory  modification  thereof  for  the  time  being  in  force,  and  for  this  purpose 
the  said  sections  shall  have  effect  as  if  the  word  "members"  were  substituted  for  "shareholders", 
and  as  if  "first  general  meeting"  were  substituted  for  "statutory  meeting". 

Notices. 

30.  A  notice  may  be  given  by  the  company  to  the  member  either  personally,  or  by  sending 
it  by  post  to  him  to  his  registered  address. 

31.  Where  a  notice  is  sent  by  post,  service  of  the  notice  shall  be  deemed  to  be  effected 
by  properly  addressing,  prepaying,  and  posting  a  letter  containing  the  notice,  and  unless  the 
contrary  is  proved  to  have  been  effected  at  the  time  at  which  the  letter  would  be  deUvered 
in  the  ordinary  course  of  post. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 
"1.  John  Jones  of  in  the  county  of  merchant. 

"2.  John  Smith  of  in  the  county  of 

"3.  Thomas  Green  of  in  the  county  of 

"4.  John  Thompson  of  in  the  county  of 

"5.  Caleb  White  of  in  the  county  of 

"6.  Andrew  Brown  of  in  the  county  of 

"7.  Csesar  White  of  in  the  county  of 

Dated  the  day  of  19    . 

Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 
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Form  C.    Memorandum  and  Articles  of  Association  of  a  company  limited  by 
guarantee,  and  having  a  share  capital. 

Memorandum  of  Association. 

Ist.    The  name  of  the  company  is  "The  Highland  Hotel  Company,  Limited." 

2nd.  The  registered  office  of  the  company  ■will  be  situate  in  Scotland. 

3rd.  The  objects  for  which  the  company  is  established  are  "the  facilitating  traveUing  in 
"the  Highlands  of  Scotland,  by  providing  hotels  and  conveyances  by  sea  and  by  land  for  the 
"accommodation  of  travellers,  and  the  doing  all  such  other  things  as  are  incidental  or  conducive 
"to  the  attainment  of  the  above  object." 

4th.   The  liability  of  the  members  is  hmited. 

5th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one  year  afterwards,  for  pay- 
ment of  the  debts  and  liabilities  of  the  company,  contracted  before  he  ceases  to  be  a  member, 
and  the  costs,  charges,  and  expenses  of  winding  up  the  same  and  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  such  amount  as  may  be  required,  not  exceeding 
twenty  pounds. 

6th.  The  share  capital  of  the  company  shall  consist  of  five  himdred  thousand  poimds,  divided 
into  five  thousand  shares  of  one  hundred  pounds  each. 
We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 

into  a  company,  in  pursuance  of  this  memorandum  of  association,  and  we  respectively 

agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 


names. 

Names,  Addresses, 

and  Description  of  Subscribers. 

Number  of 

Shares  taken 

by  each 

Subscriber. 

"1.  John  Jones  of 
"2.  John  Smith  of 
"3.  Thomas  Green  of 
"4.  John  Thompson,  of 
"5.  Caleb  White  of 
"6.  Andrew  Brown  of 
"7.  Csesar  White  of 

in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 

200 
25 

3 
40 
15 

5 
10 

Total  shares  i 

tal 

rei 

1 

325 

Dated  the  day  of  19 

Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 

Articles  of  Association  to  accom-pany  preceding  Memorandum  of  Association. 

1.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  reduce  the 
amount  of  shares  in  the  company. 

2.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  cancel  any 
shares  belonging  to  the  company. 

3.  All  the  articles  of  Table  A.  of  the  Companies  (Consohdation)  Act,  1908,  shall  be  deemed 
to  be  incorporated  with  these  articles  and  to  apply  to  the  company. 


Names,  Addresses,  and  Descriptions  of  Suscribera. 

"1.  John  Jones  of  in  the  county  of 

"2.  John  Smith  of  in  the  county  of 

"3.  Thomas  Green  of  in  the  county  of 

"4.  John  Thompson  of  in  the  county  of 

"5.  Caleb  White  of  in  the  county  of 

"6.  Andrew  Brown  of  in  the  county  of 

"7.  Csesar  White  of  in  the  county  of 

Dated  the                    day  of  19     . 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


merchant. 


Form  D.    Memorandum  and  Articles  of  Association  of  an  unlimited  company 

having  a  share  capital. 

Memorandum  of  Association. 
The  name  of  the  company  is  "The  Patent  Stereotype  Company." 
The  registered  office  of  the  company  will  be  situate  in  England. 


Ist. 
2nd. 
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3rd.  The  objects  for  which  the  company  is  established  are  "the  working  of  a  patent  method 
"of  founding  and  casting  stereotype  plates,  of  which  method  John  Smith,  of  London,  is  the 
"sole  patentee." 

Wb,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being  formed  into  a  com- 
pany, in  pursuance  of  this  memorandum  of  association,  and  we  respectively  agree  to  take 
the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addresses,  and  Description  of  Subscribers. 


Number  of 

Shares  taken 

by  each 

Subscriber. 


"I.  John  Jones  of 
"2.  John  Smith  of 
"3.  Thomas  Green  of 
"4.  John  Thompson  of 
"5.  Caleb  White  of 
"6.  Andrew  Brown  of 
"7.  Abel  Brown  of 


in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  coxinty  of .    . 

Total  shares  taken 
19  . 


12 


Dated  the  day  of 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  London. 

Articles  of  Association  to  accompany  the  preceding  Memorandum  of  Association. 

1.  The  share  capital  of  the  company  is  two  thousand  pounds,  divided  into  twenty  shares 
of  one  hundred  pounds  each. 

2.  All  the  articles  of  Table  A.  of  the  Companies  (Consolidation)  Act,  1908,  shall  be  deemed 
to  be  incorporated  with  these  articles,  and  to  apply  to  the  company. 

Names,  Addresses,  and  Description  of  Subscribers. 
"1.  John  Jones  of  in  the  county  of 

"2.  John  Smith  of  in  the  county  of 

"3.  Thomas  Green  of  in  the  county  of 

"4.  John  Thompson  of  in  the  county  of 

"5.  Caleb  White  of  in  the  county  of 

"6.  Andrew  Brown  of  in  the  county  of 

"7.  Abel  Brown  of  in  the  county  of 

Dated  the  day  of  19  . 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  London. 


merchant. 


Form  E.    As  required  by  Part  II.  of  the  Act. 

Summary  of  Share  Capital  and  Shares  of  the  Company,  Limited, 

made  up  to  the                                  day  of                        19  (being  the  fourteenth  day 

after  the  date  of  the  first  ordinary  general  meeting  in  19  ). 


Nominal  share  capital  £ 


divided  into^) 


share  of  £ 
shares  of  £ 


each, 
each. 


Total  number  of  shares  taken  upi)  to  the  day  "I 

of  19  (which  nimiber  must  agree  with  the  > 

total  shown  in  the  list  as  held  by  existing  members).  j 

Number  of  shares  issued  subject  to  payment  wholly  in  cash 

Number  of  shares  issued  as  fuUy  paid  up  otherwise  than  in  cash     .... 
Number  of  shares  issued  as  partly  paid  up  to  the  extent  of                    per  1 
share  otherwise  than  in  cash J 

1)  There  has  been  called  up  on  each  of  shares,  £ 
There  has  been  called  up  on  each  of  shares,  £ 

2)  There  has  been  called  up  on  each  of  shares,  £ 

3)  Total  amount  of  calls  received,  including  payments  on  appUcation  and  allot- 1  ^ 

ment J 

1)  When  there  are  shares  of  different  kinds  or  amounts  {e.g..  Preference  and  Ordinary, 
or  lOZ.  or  51.)  state  the  numbers  and  nominal  values  separately. 

2)  Where  various  amounts  have  been  called  or  there  are  shares  of  different  kinds  state 

them  separately.  ■    .         ■. 

3)  Include  what  has  been  received  on  forfeited  aa  well  as  on  existmg  shares. 
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Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares  1  „ 

which  have  been  issued  as  fully  paid  up  otherwise  than  in  cash  .    .    .  / 
Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares  ] 

which  have  been  issued  as  partly  paid  up  to  the  extent  of  per  >  £ 

share J 

Total  amount  of  calls  unpaid £ 

Total  amount  (if  any)  of  sums  paid  by  way  of  commission  in  respect  of  shares  \  „ 
or  debentures  or  allowed  by  way  of  discount  since  date  of  last  summary  / 

Total  amount  (if  any)  paid  on^)  shares  forfeited £ 

Total  amount  of  shares  and  stock  for  which  share  warrants  are  outstanding     £ 
Total  amount  of  share  warrants  issued  and  surrendered  respectively  since  "1  „ 

date  of  last  summary ' f 

Number  of  shares  or  amount  of  stock  comprised  in  each  share  warrant .  .  £ 
Total  amount  of  debt  due  from  the  company  in  respect  of  all  mortgages  and 
charges  which  are  required  (or,  in  the  case  of  a  company  registered  in 
Scotland,  which,  if  the  company  had  been  registered  in  England,  would 
be  required)  to  he  registered  with  the  registrar  of  companies,  or  which 
would  require  registration  if  created  after  the  first  day  of  July  nineteen 

hundred  and  eight 

Statement  in  the  form  of  a  balance  sheet  made  up  to  the  day  of 

containing  the  particulars  of  the  capital,  liabilities,  and  assets  of  the  company. 
The  Return  must  be  signed  at  the  end  by  the  manager  or  secretary  of  the  company. 

Presented  for  filing  by 


>£ 


19 


List  of  Persons  holding  shares  in  the  Company  Limited 

on  the  day  of  19      ,   and  of  persons  who  have  held 

shares  therein  at  any  time  since  the  date  of  the  last  return,  showing  their  names  and  addresses 
and  an  account  of  the  shares  so  held. 


8  o 

""  S  m 
"So*  53 

Hi 


Names,  Addresses,  and  {{ 
Occupations. 


Account  ol  Shares. 


'S  " 
S 


t  Number  of 
I  Shares   held 

by  existing 

I  Members   at 

Date 

of   Return. 


§  Particulars  of  Shares  trans- 
ferred since  the  Date  of  the 
last  Beturn  by  Persons  who 
are  still  Members. 


Num- 
ber.* 


Date  of  Eegistra- 
tion   of  Transfer. 


§  Particulars  of  Shares  trans- 
ferred since  the  Date  of  the 
last  Beturn  by  Persons  who 
have  ceased  to  be  Members. 


Num- 
ber.' 


Date  of  Begistra- 
tion  of  Transfer. 


S 


t  The  aggregate  number  of  shares  held,  and  not  the  distinctive  numbers,  must  be  stated, 
and  the  column  must  be  added  up  throughout  so  as  to  make  one  total  to  agree  with  that  stated 
in  the  summary  to  have  been  taken  up. 

*  When  the  shares  are  of  different  classes  these  columns  may  be  subdivided  so  that  the 
number  of  each  class  held  or  transferred  may  be  shown  separately. 

§  The  date  of  registration  of  each  transfer  should  be  given  as  well  as  the  number  of  shares 
transferred  on  each  date.  The  particulars  should  be  placed  opposite  the  name  of  the  transferor 
and  not  opposite  that  of  the  transferee,  but  the  name  of  the  transferee  may  be  inserted  in  the 
''Bemarks"  column  inmaediately  opposite  the  particulars  of  each  transfer. 


Names  and  Addresses  of  the  persons  who  are  the  Directors  of  the 
on  the  day  of  19 


Limited 


Names. 


Addresses. 


Note.    Banking  companies  must  add  a  list  of  aU  their  places  of  business. 

(Signature) 
(State  whether  manager  or  secretary) 


1)  Stato  the  aggregate  number  of  shares  forfeited  (if  any). 
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Form  F.    Licence  to  hold  Lands. 

The  Board  of  Trade  hereby  license  the  to  hold  the 

lands  hereunder  described  {insert  descriptiou  of  lands)  [or  to  hold  lands  not  exceeding  in  the 
whole  acres]. 

The  conditions  of  this  licence  are  (insert  condition,  if  any). 


Fourth  Schedule, 

Part  I.    Orders  Pronounced  in  Vacation  in  Scotland  which   are  to  be  Final. 
Orders: 

As  to  time  for  proving  claims. 

As  to  the  attendance  of,  and  production  of  documents  by,  persons  indebted  to,  or  having 
property  of,  or  information  as  to  the  affairs  or  property  of,  a  company. 
As  to  meetings  for  ascertaining  wishes  of  creditors  or  contributories. 
As  to  summoning  meetings  of  creditors  or  contributories  where  a  compromise  is  proposed. 
As  to  the  examination  of  witnesses  in  regard  to  the  property  or  affairs  of  a  company. 

Part  n.    Orders  Pronounced  in  Vacation  in  Scotland  which  are  to  take  effect 

until  Reclaiming  Note  disposed  of. 
Orders: 

Restraining  or  permitting  commencement  or  continuance  of  legal  proceedings. 

Appointing  an  official  liquidator  to  fill  a  vacancy,  or  appointing  (except  to  fill  a  vacancy 
caused  by  the  removal  of  a  liquidator  by  the  court)  a  liquidator  for  a  winding  up  voluntarily 
or  under  supervision. 

Sanctioning  the  exercise  of  any  power  by  an  official  liquidator  other  than  the  power  to 
appoint  a  law  agent  or  to  sell  property. 

Requiring  the  deUvery  of  property  or  documents  to  the  official  liquidator. 

As  to  the  arrest  and  detention  of  an  absconding  contributory  and '  his  property. 

Limiting  the  powers  of  provisional  official  liquidators. 

For  continuance  of  winding-up  under  supervision. 


Fifth  Schedule. 

Provisions  referred  to  in  Section  281  of  the  Act. 

Provisions  relating  to — 

The  conclusiveness  of  certificates  of  incorporation; 

Restrictions  on  appointment  or  advertisement  of  directors; 

Restrictions  on  commencement  of  business; 

Returns  as  to  allotments; 

Statutory  meetings; 

The  particulars  as  to  directors  and  mortgage  debt  and  the  statement  in  the  form  of  a  balance 

sheet  in  the  annual  summary; 
The  appointment  and  remuneration,  and  powers  and  duties,  of  auditors; 
Obhgation  of  companies  where  no  prospectus  is  issued; 
Registration  of  mortgages  and  charges  in  England  and  Ireland; 
Piling  of  accounts  of  receiver  and  manager; 

Notice  by  liquidator  in  voluntary  winding-up  of  his  appointment; 
Rights  of  creditors  in  a  voluntary  winding-up; 

Requirements  as  to  companies  estabUshed  outside  the  United  Kiagdom;  and 
Annual  report  by  Board  of  Trade. 


Sixth  Schedule. 
Part  L    Enactments  repealed. 


Session  and  Chapter. 

Short  Title  of  Act. 

Extent  of  Repeal. 

25  &  26  Vict.  c.  89. 

27  Vict.  0.  19. 
30  &  31  Vict.  c.  131. 

32  &  33  Vict.  c.  19. 

33  &  34  Vict.  c.  104. 

The  Companies  Act,  1862. 
The  Companies  Seals  Act,  1864. 
The  Companies  Act,  1867. 
The  Stannaries  Act,  1869. 

The    Joint    Stock    Companies 
Arrangement  Act,  1870. 

The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
Sections  twenty-five,  twenty-six,  and 

thirty-four. 
The  whole  Act. 
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Session  and  Chapter. 

Short  Title  of  Act. 

Extent  of  Repeal. 

37  &  38  Vict. 

0.  94. 

Conveyancing  (Scotland)  Act, 
1874. 

Section  fifty-six. 

38  &  39  Vict. 

c.  77. 

The  Supreme  Court  of  Judica- 

Section ten,  so  far  as  relates  to  the 

ture  Act,  1875. 

winding  up  of  companies. 

40  &  41  Vict. 

c.  26. 

The  Companies  Act,  1877. 

The  whole  Act. 

40  &  41  Vict. 

c.  67. 

The  Supreme  Court  of  Judica- 

Subsection (1)  of  section  twenty-eight. 

ture  (Ireland)  Act,  1877. 

so  far  as  relates  to  the  winding  up 
of  companies. 

42  &  43  Vict. 

0.  76. 

The  Companies  Act,  1879. 

The  whole  Act. 

43  Vict.  c. 

19 

The  Companies  Act,  1880. 

The  whole  Act. 

46  &  47  Vict. 

c.  30. 

The  Companies  (Colonial  Re- 
gisters) Act,  1883. 

The  whole  Act. 

49  Vict,  c, 

23. 

The  Companies  Act,  1886. 

The  whole  Act. 

50  &  51  Vict. 

c.  43. 

The  Stannaries  Act,  1887. 

Sections  nine  and  ten;  section  thir- 
teen from  "Upon  the  winding  up" 
to  the  end  of  the  section  (being  para- 
graph 2);  and  section  thirty-one. 

50  &  51  Vict. 

c.  47. 

The  Trustee  Savings  Banks  Act, 
1887. 

Section  three. 

51  &  52  Vict. 

c.  62. 

The  Preferential  Payments  in 

Sections  one,  two,  and  three,  so  far 

Bankruptcy  Act,  1888. 

as  they  relate  to  companies. 

52  &  53  Vict. 

c.  42. 

The  Revenue  Act,  1889. 

Section  eighteen. 

52  &  53  Vict. 

c.  60. 

The  Preferential  Payments  in 

Section  four,  so  tar  as  relates  to  com- 

Bankruptcy  (Ireland)    Act, 

panies. 

1889. 

53  &  54  Vict. 

c.  62. 

The  Companies  (Memorandum 
of  Association)  Act,  1890. 

The  whole  Act. 

53  &  54  Vict. 

c.  63. 

The  Companies  (Winding  up) 
Act,  1890. 

The  whole  Act. 

53  &  54  Vict. 

0.  64. 

The    Directors   Liability   Act, 

1890. 
The  Companies  (Winding  up) 

The  whole  Act. 

56  &  57  Vict. 

c.  58. 

The  whole  Act. 

Act,  1893. 

60  &  61  Viet. 

c.  19. 

The  Preferential  Pajrments  in 
BankruptcyAmendmentAct, 
1897. 

The  whole  Act. 

61  &  62  Vict. 

c.  26. 

The  Companies  Act,  1898, 

The  whole  Act. 

63  &  64  Viot. 

0.  48. 

The  Companies  Act,  1900. 

The  whole  Act. 

7  Edw.  7.  c 

.  24. 

The  Limited  Partnerships  Act, 

1907. 
The  Companies  Act,  1907. 

Subsection  (4)  of  section  six. 

7  Edw.  7.  c 

.  50. 

The  whole  Act. 

8  Edw.  7.  c 

.  12. 

The  Companies  Act,  1908. 

The  whole  Act. 

Part  II. 

An  Act  to  regulate  Joint  Stock  Banks  in  England. 
7  &  8  Vict.  c.  113,  s.  47. 


Existing  Companies  to  have  the  Powers  of  suing  and  being  sued. 

Every  Company  of  more  than  Six  Persons  established  on  the  Sixth  Day  of 
May  One  thousand  eight  hundred  and  forty-four,  for  the  Purpose  of  carrying  on 
the  Trade  or  Business  of  Bankers  within  the  Distance  of  Sixty-five  Miles  from 
London,  and  not  within  the  Provisions  of  the  Act  passed  in  the  Session  holden  in 
the  Seventh  and  Eighth  Years  of  the  Reign  of  Her  present  Majesty,  Chapter  One 
hundred  and  thirteen,  shall  have  the  same  Powers  and  Privileges  of  suing  and 
being  sued  in  the  Name  of  any  One  of  the  Public  Officers  of  such  Copartnership 
as  the  Nominal  Plaintiff,  Petitioner  or  Defendant  on  behalf  of  such  Copartnership; 
and  all  Judgments,  Decrees,  and  Orders,  made  and  obtained  in  any  such  Suit  may 
be  enforced  in  like  Manner  as  is  provided  with  respect  to  such  Companies  carrying 
on  the  said  Trade  or  Business  at  any  Place  in  England  exceeding  the  Distance  of 
Sixty-five  Miles  from  London,  under  the  Provisions  of  an  Act  passed  in  the  Seventh 
year  of  the  Reign  of  King  George  the  Fourth,  Chapter  Forty-six,  intituled  "An 
Act  for  the   better  regulating  Copartnerships   of  Certain  Bankers  in  England, 
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and  for  amending  so  much  of  an  Act  of  the  Thirty -ninth  and  Fortieth  Years 
of  the  Reign  of  His  late  Majesty  King  George  the  Third,  intituled  'An  Act  for 
establishing  an  Agreement  with  the  Governor  and  Company  of  the  Bank  of 
England  for  advancing  the  Sum  of  Three  Millions  towards  the  Supply  for  the 
Service  of  the  Year  One  thousand  eight  hundred,'  as  relates  to  the  same,"  provided 
that  such  first-mentioned  Company  shall  make  out  and  deUver  from  Time  to  Time 
to  the  Commissioners  of  Stamps  and  Taxes  the  several  Accounts  or  Returns  re- 
quired by  the  last-mentioned  Act,  and  all  the  provisions  of  the  last-recited  Act  as 
to  such  Accounts  or  Returns  shall  be  taken  to  apply  to  the  Accounts  or  Returns 
so  made  out  and  dehvered  by  such  first-mentioned  Companies  as  if  they  had  been 
originally  included  in  the  Provisions  of  the  last-recited  Act. 

The  Joint  Stock  Banking  Companies  Act,   1857. 

Part  of  s.  12. 
Power  to  form  Banking  Partnerships  of  Ten  Persons. 

Notwithstanding  anything  contained  in  any  Act  passed  in  the  Session  holden 
in  the  Seventh  and  Eighth  Years  of  the  Reign  of  Her  present  Majesty,  Chapter 
One  hundred  and  thirteen,  and  intituled  "An  Act  to  regulate  Joint  Stock  Banks 
in  England,"  or  in  any  other  Act,  it  shall  be  lawful  for  any  Number  of  Persons,  not 
exceeding  Ten,  to  carry  on  in  Partnership  the  Business  of  Banking,  in  the  same 
Manner  and  upon  the  same  Conditions  in  aU  respects  as  any  Company  of  not  more 
than  Six  Persons  could  before  the  passing  of  this  Act  have  carried  on  such  Business. 


The  Marine  Insurance  (Grambling  Policies)  Act,  1909. 

9  Edw.  VII. 

Cap.  XII. 

An  Act  to  prohibit  Gambling  on  Loss  by  Maritime  Perils 
(20th  October  1909). 


Prohibition  of  gambling  on  loss  by  maritime  perils. 
1.    1.  If— 

a)  Any  person  effects  a  contract  of  marine  insurance  without  having  any 
bona  fide  interest,  direct  or  indirect,  either  in  the  safe  arrival  of  the  ship 
in  relation  to  which  the  contract  is  made  or  in  the  safety  or  preservation 
of  the  subject-matter  insured,  or  a  bona  fide  expectation  of  acquiring 
such  an  interest;  or 

b)  Any  person  in  the  employment  of  the  owner  of  a  ship,  not  being  a  part 
owner  of  the  ship,  effects  a  contract  of  marine  insurance  in  relation  to 
the  ship,  and  the  contract  is  made  "interest  or  no  interest",  or  "without 
further  proof  of  interest  than  the  policy  itself,"  or  "without  benefit  of 
salvage  to  the  insurer,"  or  subject  to  any  other  like  term, 

the  contract  shall  be  deemed  to  be  a  contract  by  way  of  gambling  on  loss 
by  maritime  perils,  and  the  person  effecting  it  shall  be  guilty  of  an  offence, 
and  shall  be  hable,  on  summary  conviction,  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  six  months  or  to  a  fine  not  exceeding 
one  hundred  pounds,  and  in  either  case  to  forfeit  to  the  Crown  any  money  he 
may  receive  under  the  contract. 

2.  Any  broker  or  other  person  through  whom,  and  any  insurer  with  whom, 
any  such  contract  is  effected  shall  be  guilty  of  an  offence  and  liable  on 
summary  conviction  to  the  like  penalties  if  he  acted  knowing  that  the  con- 
tract was  by  way  of  gambling  on  loss  by  maritime  perils  within  the  meaning 
of  this  Act. 

3.  Proceedings  under  this  Act  shall  not  be  instituted  without  the  consent 
in  England  of  the  Attorney-General,  in  Scotland  of  the  Lord  Advocate, 
and  in  Ireland  of  the  Attorney-General  for  Ireland. 

4.  Proceedings  shall  not  be  instituted  under  this  Act  against  a  person  (other 
than  a  person  in  the  employment  of  the  owner  of  the  ship  in  relation  to  which 
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the  contract  was  made)  alleged  to  have  effected  a  contract  by  way  of  gamblmg 
on  loss  by  maritime  perils  until  an  opportunity  has  been  afforded  him  of 
showing  that  the  contract  was  not  such  a  contract  as  aforesaid,  and  any 
information  given  by  that  person  for  that  purpose  shall  not  be,  admissible 
in  evidence  against  him  in  any  prosecution  under  this  Act. 

5.  If  proceedings  under  this  Act  are  taken  against  any  person  (other  than 
a  person  in  the  employment  of  the  owner  of  the  ship  in  relation  to  which 
the  contract  was  made)  for  effecting  such  a  contract,  and  the  contract 
was  made  "interest  or  no  interest,"  or  "without  further  proof  of  interest 
than  the  policy  itself,"  or  "without  benefit  of  salvage  to  the  insurer,"  or 
subject  to  any  other  like  term,  the  contract  shall  be  deemed  to  be  a  contract 
by  way  of  gambling  on  loss  by  maritime  perils  unless  the  contrary  is  proved. 

6.  For  the  purpose  of  giving  jurisdiction  under  this  Act,  every  offence  shall 
be  deemed  to  have  been  committed  either  in  the  place  in  which  the  same 
actually  was  committed  or  in  any  place  in  which  the  offender  may  be. 

7.  Any  person  aggrieved  by  an  order  or  decision  of  a  court  of  summary  juris- 
diction under  this  Act,  may  appeal  to  quarter  sessions. 

8.  For  the  purposes  of  this  Act  the  expression  "owner"  includes  charterer. 

9.  Subsection  (7)  of  this  section  shall  not  appely  to  Scotland. 

Short  title.  W 

2.  This  Act  may  be  cited  as  the  Marine  Insurance  (Gambling  Policies)  Act, 
1909,  and  the  Marine  Insurance  Act,  1906,  and  this  Act  may  be  cited  together  as 
the  Marine  Insurance  Acts,  1906  and  1909. 


The  Revenue  Act,  1909. 

9  Edw.  VII. 

Cap.  XLIII. 
Provision  as  to  stamping  certain  bills  of  exchange. 

10.  The  provisions  in  sections  34  and  38  of  the  Stamp  Act,  1891,  which  relate 
to  bills  of  exchange  payable  on  demand,  or  at  sight,  or  on  presentation,  shall  apply 
also  to  bills  of  exchange  expressed  to  be  payable  at  a  period  not  exceeding  three 
days  after  date  or  sight  which  are  chargeable  with  the  duty  of  one  penny  under 
s.  10  (2)  of  the  Finance  Act  1899. 


The  Assurance  Companies  Act,  1909. 
9  Edw.  VII. 

Cap.  XLIX. 
An  Act  to  consolidate  and  amend  and  extend  to  other  Companies 
carrying  on  Assurance   or  Insurance  business  the  Law  relating  to 
Life  Assurance  Companies,  and  for  other  purposes  connected  there- 
with  (3rd  December  1909). 


Companies  to  which  Act  applies. 

1.  This  Act  shall  apply  to  all  persons  or  bodies  of  persons,  whether  corporate 
or  unincorporate,  not  being  registered  under  the  Acts  relating  to  friendly  societies 
or  to  trade  unions  (which  persons  and  bodies  of  persons  are  hereinafter  referred 
to  as  assurance  companies),  whether  estabUshed  before  or  after  the  commencement 
of  this  Act  and  whether  estabUshed  within  or  without  the  United  Kingdom,  who 
carry  on  within  the  United  Kingdom  assurance  business  of  all  pr  any  of  the  follow- 
ing classes: — 

a)  Life  assurance  business;  that  is  to  say,  the  issue  of,  or  the  undertaking 
of  Uability  under,  policies  of  assurance  upon  human  life,  or  the  granting 
of  annuities  upon  human  life; 
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b)  Fire  insurance  business;  that  is  to  say,  the  issue  of,  or  the  undertaking 
of  Kability  under,  policies  of  insurance  against  loss  by  or  incidental  to 
fire; 

c)  Accident  insurance  business ;  that  is  to  say,  the  issue  of,  or  the  undertaking 
of  liability  under,  policies  of  insurance  upon  the  happening  of  personal 
accidents,  whether  fatal  or  not,  disease,  or  sickness,  or  any  class  of  personal 
accidents,  disease,  or  sickness; 

d)  Employers'  liability  insurance  business;  that  is  to  say,  the  issue  of,  or  the 
undertaking  of  liability  under,  poUcies  insuring  employers  against  liabiUty 
to  pay  compensation  or  damages  to  workmen  in  their  employment; 

e)  Bond  investment  business;  that  is  to  say,  the  business  of  issuing  bonds 
or  endowment  certificates  by  which  the  company,  in  return  for  subscrip- 
tions payable  at  periodical  intervals  of  two  months  or  less,  contract  to  pay 
the  bond  holder  a  sum  at  a  future  date,  and  not  being  life  assurance  busi- 
ness as  hereinbefore  defined; 

subject  as  respects  any  class  of  assurance  business[to  the  special  proArisions  of  this 
Act  relating  to  business  of  that  class. 

A  company  registered  under  the  Companies  Acts  which  transacts  assurance 
business  of  any  such  class  as  aforesaid  in  any  part  of  the  world  shall  for  the  pur- 
poses of  this  provision  be  deemed  to  be  a  company  transacting  such  business  within 
the  United  Kingdom. 

General. 

Deposit. 

2.  1 .  Every  assurance  company  shall  deposit  and  keep  deposited  with  the  Paymaster- 
General  for  and  on  behalf  of  the  Supreme  Court  the  sum  of  twenty  thou- 
sand pounds. 

2.  The  sum  so  deposited  shall  be  invested  by  the  Paymaster-General  in  such 
of  the  securities  usually  accepted  by  the  Court  for  the  investment  of  funds 
placed  under  its  administration  as  the  company  may  select,  and  the  in- 
terest accruing  due  on  any  such  securities  shall  be  paid  to  the  company. 

3.  The  deposit  may  be  made  by  the  subscribers  of  the  memorandum  of  asso- 
ciation of  the  company,  or  any  of  them,  in  the  name  of  the  proposed  com- 
pany, and,  upon  the  incorporation  of  the  company,  shall  be  deemed  to  have 
been  made  by,  and  to  be  part  of  the  assets  of,  the  company,  and  the  registrar 
shall  not  issue  a  certificate  of  incorporation  of  the  company  imtil  the  deposit 
has  been  made. 

4.  Where  a  company  carries  on,  or  intends  to  carry  on,  assurance  business 
of  more  than  one  class,  a  separate  sum  of  twenty  thousand  pounds  shall  be 
deposited  and  kept  deposited  under  this  section  as  respects  each  class  of 
business,  and  the  deposit  made  in  respect  of  any  class  of  business  in  respect 
of  which  a  separate  assurance  fund  is  required  to  be  kept  shall  be  deemed 
to  form  part  of  that  fund,  and  all  interest  accruing  due  on  any  such  deposit 
or  the  securities  in  which  it  is  for  the  time  being  invested  shall  be  carried 
by  the  company  to  that  fund. 

5.  The  Paymaster-General  shall  not  accept  a  deposit  except  on  a  warrant 
of  the  Board  of  Trade. 

6.  The  Board  of  Trade  may  make  rules  with  respect  to  applications  for  warrants, 
the  payment  of  deposits,  and  the  investment  thereof  or  dealing  therewith,  the 
deposit  of  stocks  or  other  securities  in  lieu  of  money,  the  payment  of  the 
interest  or  dividends  from  time  to  time  accruing  due  on  any  securities  in  which 
deposits  are  for  the  time  being  invested,  and  the  withdrawal  and  transfer 
of  deposits,  and  the  rules  so  made  shall  have  effect  as  if  they  were  enacted 
in  this  Act,  and  shall  be  laid  before  Parhament  as  soon  as  may  after  they 
are  made. 

7.  This  section  shall  apply  to  an  assurance  company  registered  or  having 
its  head  office  in  Ireland,  subject  to  the  following  modifications: — 

References  to  the  Supreme  Court  shall  be  construed  as  references 
to  the  Supreme  Court  of  Judicature  in  Ireland,  and  references  to  the 
Paymaster-General  shall  be  construed  as  references  to  the  Accoun- 
tant-General  of  the  last-mentioned  Court. 
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Separation  of  funds. 
3  1.  In  the  case  of  an  assurance  company  transacting  other  business  besides 
that  of  assurance  or  transacting  more  than  one  class  of  assurance  business, 
a  separate  account  shall  be  kept  of  aU  receipts  in  respect  of  the  assurance 
business  er  of  each  class  of  assurance  business,  and  the  receipts  in  respect 
of  the  assurance  business,  or,  in  the  case  of  a  company  carrying  on  more 
than  one  class  of  assurance  husiness,  of  each  class  of  business,  shall  be  car- 
ried to  and  form  a  separate  assurance  fund  with  an  appropriate  name: 
Provided  that  nothing  in  this  section  shall  require  the  investments  of  any 
such  fund  to  be  kept  separate  from  the  investments  of  any  other  fund. 
2.  A  fund  of  any  particular  class  shall  be  as  absolutely  the  security  of  the  po- 
licy holders  of  that  class  as  though  it  belonged  to  a  company  carrying  on 
no  other  business  than  assurance  business  of  that  class,  and  shall  not  be 
liable  for  any  contracts  of  the  company  for  which  it  would  not  have  been 
Uable  had  the  business  of  the  company  been  only  that  of  assurance  of  that 
class,  and  shall  not  be  apphed,  directly  or  indirectly,  for  any  purposes  other 
than  those  of  the  class  of  business  to  which  the  fund  is  applicable. 

Accounts  and  balance  sheets. 

4.  Every  assurance  company  shall,  at  the  expiration  of  each  financial  year 
of  the  company,  prepare — 

a)  A  revenue  account  for  the  year  in  the  form  or  forms  set  forth  in  the  First 
Schedule  to  this  Act  and  applicable  to  the  class  or  classes  of  assurance 
business  carried  on  by  the  company; 

b)  A  profit  and  loss  accouht  in  the  form  set  forth  in  the  Second  Schedule  to 
this  Act,  except  where  the  company  carries  on  assurance  business  of  one 
class  only  and  no  other  business; 

c)  A  balance  sheet  in  the  form  set  forth  in  the  Third  Schedule  to  this  Act. 

Actuarial  report  and  abstract. 
5.  1.  Every  assurance  company  shall,  once  in  every  five  years,  or  at  such  shorter 
intervals  as  may  be  prescribed  by  the  instrument  constituting  the  company, 
or  by  its  regulations  or  byelaws,  cause  an  investigation  to  be  made  iuto 
its  financial  condition,  including  a  valuation  of  its  liabihties,  by  an  actuary, 
and  shall  cause  an  abstract  of  the  report  of  such  actuary  to  be  made  in  the 
form  or  forms  set  forth  in  the  Fourth  Schedule  to  this  Act  and  applicable 
to  the  class  or  classes  of  assurance  business  carried  on  by  the  company. 
2.  The  foregoing  provisions  of  this  section  shall  also  apply  whenever  at  any 
other  time  an  investigation  into  the  financial  condition  of  an  assurance 
company  is  made  with  a  view  to  the  distribution  of  profits,  or  the  results 
of  which  are  made  public. 

Statement  of  assurance  business. 

6.  Every  assurance  company  shall  prepare  a  statement  of  its  assurance  busi- 
ness at  the  date  to  which  the  accounts  of  the  company  are  made  up  for  the  purposes 
of  any  such  investigation  as  aforesaid  in  the  form  or  forms  set  forth  in  the  Fifth 
Schedule  to  this  Act  and  appUcable  to  the  class  or  classes  of  assurance  business 
carried  on  by  the  company:  Provided  that,  it  the  investigation  is  made  annually 
by  any  company,  the  company  may  prepare  such  a  statement  at  any  time,  so  that 
it  be  made  at  least  once  in  every  five  years. 

Deposit  of  accounts,  &c.  with  Board  of  Trade. 
7.  1.  Every  account,  balance  sheet,  abstract,  or  statement  hereinbefore  required 
to  be  made  shall  be  printed,  and  four  copies  thereof,  one  of  which  shall 
be  signed  by  the  chairman  and  two  directors  of  the  company  and  by  the 
principal  officer  of  the  company  and,  if  the  company  has  a  managing  di- 
rector, by  the  managing  director,  shall  be  deposited  at  the  Board  of  Trade 
within  six  months  after  the  close  of  the  period  to  which  the  account,  balance 
sheet,  abstract,  or  statement  relates:  Provided  that,  if  in  any  case  it  is 
made  to  appear  to  the  Board  of  Trade  that  the  circumstances  are  such  that 
a  longer  period  than  six  months  should  be  allowed,  the  Board  may  extend 
that  period  by  such  period  not  exceeding  three  months  as  they  think  fit. 
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2.  The  Board  of  Trade  shall  consider  the  accounts,  balance  sheets,  abstracts, 
and  statements  so  deposited,  and,  if  any  such  account,  balance  sheet,  ab- 
stract, or  statement  appears  to  the  Board  to  be  inaccurate  or  incomplete 
in  any  respect,  the  Board  shall  communicate  with  the  company  with  a 
view  to  the  correction  of  any  such  inaccuracies  and  the  supply  of  defi- 
ciencies. 

3.  There  shall  be  deposited  with  every  revenue  account  and  balance  sheet  of 
a  company  any  report  on  the  affairs  of  the  company  submitted  to  the  share- 
holders or  pohcy  holders  of  the  company  in  respect  of  the  financial  year 
to  which  the  accoimt  and  balance  sheet  relates. 

4.  Where  an  assurance  company  registered  under  the  Companies  Acts  in  any 
year  deposits  its  accounts  and  balance  sheet  in  accordance  with  the  provi- 
sions of  this  section,  the  company  may,  at  the  same  time,  send  to  the  re- 
gistrar a  copy  of  such  accounts  and  balance  sheet;  and,  where  such  copy 
is  so  sent,  is  shall  not  be  necessary  for  the  company  to  send  to  the  registrar 
a  statement  in  the  form  of  a  balance  sheet  as  required  by  subsection  (3) 
of  section  twenty-six  of  the  Companies  (ConsoHdation)  Act,  1908,  and  the 
copy  of  the  accounts  and  balance  sheet  so  sent  shall  be  dealt  with  in  all 
respects  as  if  it  were  a  statement  sent  in  accordance  with  that  subsection. 

Kight  ot  shareholders,  &c.  to  copies  of  accounts,  &c. 

8.  A  printed  copy  of  the  last-deposited  accounts,  balance  sheet,  abstract, 
or  statement,  shall  on  the  application  of  any  shareholder  or  policy  holder  of  the 
company  be  forwarded  to  him  by  the  company  by  post  or  otherwise. 

Audit  of  accounts. 

9.  Where  the  accounts  of  an  assurance  company  are  not  subject  to  audit 
in  accordance  with  the  provisions  of  the  Companies  (ConsoUdation)  Act,  1908,  or 
the  Companies  Clauses  Consolidation  Act,  1845,  relating  to  audit,  the  accounts  of 
the  company  shall  be  audited  annually  in  such  manner  as  the  Board  of  Trade 
may  prescribe,  and  the  regulations  made  for  the  purpose  may  apply  to  any  such 
company  the  provisions  of  the  Companies  (Consolidation)  Act,  1908,  relating  to 
audit,  subject  to  such  adaptations  and  modifications  as  may  appear  necessary  or 
expedient. 

List  of  shareholders. 

10.  Every  assurance  company  which  is  not  registered  under  the  Companies 
Acts,  or  which  has  not  incorporated  in  its  deed  of  settlement  section  ten  of  the 
Companies  Qauses  ConsoHdation  Act,  1845,  shall  keep  a  "Shareholders  Address 
Book",  in  accordance  with  the  provisions  of  that  section,  and  shall,  on  the  appli- 
cation of  any  shareholder  or  pohcy  holder  of  the  company,  furnish  to  him  a  copy 
of  such  book,  on  payment  of  a  sum  not  exceeding  sixpence  for  every  hundred  words 
required  to  be  copied. 

Deed  of  settlement. 

11.  Every  assurance  company  which  is  not  registered  under  the  Companies 
Acts  shall  cause  a  sufficient  number  of  copies  of  its  deed  of  settlement  or  other  in- 
strument constituting  the  company  to  be  printed,  and  shall,  on  the  application 
of  any  shareholder  or  policy  holder  of  the  company,  furnish  to  him  a  copy  of  such 
deed  of  settlement  or  other  instrument  on  payment  of  a  sum  not  exceeding  one 
shilling. 

Publication  of  authorised,  subscribed,  and  paid-up  capital. 

12.  Where  any  notice,  advertisement,  or  other  official  pubhcation  of  an  as- 
surance company  contains  a  statement  of  the  amount  of  the  authorised  capital 
of  the  company,  the  pubhcation  shall  also  contain  a  statement  of  the  amount  of 
the  capital  which  has  been  subscribed  and  the  amount  paid  up. 

Amalgamation  or  transfer. 

13.  1.  Where  it  is  intended  to  amalgamate  two  or  more  assurance  companies, 
or  to  transfer  the  assurance  business  of  any  class  from  one  assurailce  com- 
pany to  another  company,  the  directors  of  any  one  or  more  of  such  com- 
panies may  apply  to  the  Court,  by  petition,  to  sanction  the  proposed  arrange- 
ment. 
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2.  The  Court,  after  hearing  the  directors  and  other  persons  whom  it  considers 
entitled  to  be  heard  upon  the  petition,  may  sanction  the  arrangement  if 
it  is  satisfied  that  no  sufficient  objection  to  the  arrangement  has  been 
estabhshed. 

3.  Before  any  such  appUcation  is  made  to  the  Court:  — 

a)  Notice  of  the  intention  to  make  the  application  shall  be  published  in 
the  Gazette;  and 

b)  A  statement,  of  the  nature  of  the  amalgamation  or  transfer,  as  the  case 
may  be,  together  Avith  an  abstract  containing  the  material  facts  embo- 
died in  the  agreement  or  deed  under  which  the  amalgamation  or  trans- 
fer is  proposed  to  be  effected,  and  copies  of  the  actuarial  or  other  reports 
upon  which  the  agreement  or  deed  is  founded,  including  a  report  by  an 
independent  actuary,  shall,  unless  the  Court  otherwise  directs,  be  trans- 
mitted to  each  policy  holder  of  each  company  in  manner  provided  by 
section  one  hundred  and  thirty-six  of  the  Companies  Clauses  Consoh- 
dation  Act,  1845,  for  the  transmission  to  shareholders  of  notices  not 
requiring  to  be  served  personally:  Provided  that  it  shall  not  be  necessary 
to  transmit  such  statement  and  other  documents  to  policy  holders  other 
than  life,  endowment,  sinking  fund,  or  bond  investment  pohcy  holders, 
nor  in  the  case  of  a  transfer  to  such  pohcy  holders  if  the  business  trans- 
ferred is  not  life  assurance  business  or  bond  investment  business;  and 

c)  The  agreement  or  deed  under  which  the  amalgamation  or  transfer  is 
effected  shall  be  open  for  the  inspection  of  the  pohcy  holders  and  share- 
holders at  the  offices  of  the  companies  for  a  period  of  fifteen  days  after 
the  pubhcation  of  the  notice  in  the  Gazette. 

4.  No  assurance  compatny  shall  amalgamate  with  another,  or  transfer  its 
business  to  another,  unless  the  amalgamation  or  transfer  is  sanctioned  by 
the  Court  in  accordance  with  this  section. 

Statements  In  case  of  amalgamation  or  tianster. 

14.  Where  an  amalgamation  takes  place  between  any  assurance  companies, 
or  where  any  assurance  business  of  one  such  company  is  transferred  to  another 
company,  the  combined  company  or  the  purchasing  company,  as  the  case  may  be, 
shall,  within  ten  days  from  the  date  of  the  completion  of  the  amalgamation  or 
transfer,   deposit  with  the  Board  of  Trade  — 

a)  Certified  copies  of  statements  of  the  assets  and  Uabilities  of  the  companies 
concerned  in  such  amalgamation  or  transfer,  together  with  a  statement  of 
the  nature  and  terms  of  the  amalgamation  or  transfer;  and 

b)  A  certified  copy  of  the  agreement  or  deed  under  which  the  amalgamation 
or  transfer  is  effected;  and 

c)  Certified  copies  of  the  actuarial  or  other  reports  upon  which  that  agree- 

ment or  deed  is  founded;  and 

d)  A  declaration  under  the  hand  of  the  chairman  of  each  company,  and  the 
principal  officer  of  each  company,  that  to  the  best  of  their  beUef  every 
payment  made  or  to  be  made  to  any  person  whatsoever  on  account  of  the 
amalgamation  or  transfer  is  therein  fully  set  forth,  and  that  no  other  pay- 
ments beyond  those  set  forth  have  been  made  or  are  to  be  made  either 
in  money,  policies,  bonds,  valuable  securities,  or  other  property  by  or  with 
the  knowledge  of  any  parties  to  the  amalgamation  or  transfer. 

Special  provisions  as  to  winding  up  of  assurance  companies. 

15.  The  Court  may  order  the  winding  up  of  an  assurance  company,  in  accor- 
dance with  the  Companies  (Consolidation)  Act,  1908,  and  the  provisions  of  that 
Act  shall  apply  accordingly,  subject,  however,  to  the  following  modification: 

The  company  may  be  ordered  to  be  wound  up  on  the  petition  of  ten 
or  more  policy  holders  owning  policies  of  an  aggregate  value  of  not  less 
than  ten  thousand  pounds: 

Provided  that  such  a  petition  shall  not  be  presented  except  by  the 
leave  of  the  Court,  and  leave  shall  not  be  granted  until  a  prima  facie  case 
has  been  established  to  the  satisfaction  of  the  Court  and  until  security 
for  costs  for  such  amount  as  the  Court  may  think  reasonable  has  been 
given. 
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Winding  up  ol  subsidiary  eompanies. 

16.  1.  Where  the  assurance  business  or  any  part  of  the  assurance  business  of  an 

assurance  company  has  been  transferred  to  another  company  under  an 
arrangement  in  pursuance  of  which  the  first-mentioned  company  (in  this 
section  called  the  subsidiary  company)  or  the  creditors  thereof  has  or  have 
claims  against  the  company  to  which  such  transfer  was  made  (in  this  section 
called  the  principal  company),  then,  if  the  principal  company  is  being 
wound  up  by  or  under  the  supervision  of  the  Court,  the  Court  shall  (subject 
as  hereinafter  mentioned)  order  the  subsidiary  company  to  be  wound  up 
in  conjunction  with  the  principal  company,  and  may  by  the  same  or  any 
subsequent  order  appoint  the  same  person  to  be  hquidator  for  the  two 
companies,  and  make  provision  for  such  other  matters  as  may  seem  to  the 
Court  necessary,  with  a  view  to  the  companies  being  wound  up  as  if  they 
"Were  one  company. 

2.  The  commencement  of  the  winding  up  of  the  principal  company  shall, 
save  as  otherwise  ordered  by  the  Court,  be  the  commencement  of  the  wind- 
ing up  of  the  subsidiary  company. 

3.  In  adjusting  the  rights  and  habilities  of  the  members  of  the  several  com- 
panies between  themselves,  the  Court  shall  have  regard  to  the  constitution 
of  the  companies,  and  to  the  arrangements  entered  into  between  the  com- 
panies, in  the  same  manner  as  the  Court  has  regard  to  the  rights  and  lia- 
bilities of  different  classes  of  contributories  in  the  case  of  the  winding  up  of  a 
single  company,  or  as  near  thereto  as  circumstances  admit. 

4.  Where  any  company  alleged  to  be  subsidiary  is  not  in  process  of  being  wound 
up  at  the  same  time  as  the  principal  company  to  which  it  is  subsidiary,  the 
Court  shall  not  direct  the  subsidiary  company  to  be  wound  up  unless,  after 
hearing  all  objections  (if  any)  that  may  be  urged  by  or  on  behalf  of  the  com- 
pany against  its  being  wound  up,  the  Court  is  of  opinion  that  the  company 
is  subsidiary  to  the  principal  company,  and  that  the  winding  up  of  the 
company  in  conjunction  with  the  principal  company  is  just  and  equitable. 

5.  An  application  may  be  made  in  relation  to  the  winding  up  of  any  subsi- 
diary company  in  conjunction  with  a  principal  company  by  any  creditor 
of,   or  person  interested  in,   the  principal  or  subsidiary  company. 

6.  Where  a  company  stands  in  the  relation  of  a  principal  company  to  one  com- 
pany, and  in  the  relation  of  a  subsidiary  company  to  some  other  company, 
or  where  there  are  several  companies  standing  in  the  relation  of  subsidiary 
companies  to  one  principal  company,  the  Court  may  deal  with  any  number 
of  such  companies  together  or  in  separate  groups,  as  it  thinks  most  expe- 
dient, upon  the  principles  laid  down  in  this  section. 

Valuation  ot  annuities  and  policies. 

17.  1.  Where  an  assurance  company  is  being  wound  up  by  the  Court,  or  subject 

to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  a  policy  of  any 
class  or  of  a  liability  under  such  a  policy  requiring  to  be  valued  in  such 
winding  up  shall  be  estimated  in  manner  applicable  to  policies  and  habilities 
of  that  class  provided  by  the  Sixth  Schedule  to  this  Act. 
2.  The  rules  in  the  Sixth  and  Seventh  Schedules  to  this  Act  shall  be  of  the  same 
force,  and  may  be  repealed,  altered,  or  amended,  as  if  they  were  rules  made 
in  pursuance  of  section  two  hundred  and  thirty-eight  of  the  Companies 
(Consolidation)  Act,  1908,  and  rules  may  be  made  under  that  section  for 
the  purpose  of  carrying  into  effect  the  provisions  of  this  Act  with  respect 
to  the  winding  up  of  assurance  companies. 

Power  to  Court  to  reduce  contracts. 

18.  The  Court,  in  the  case  of  an  assurance  company  which  has  been  proved 
to  be  unable  to  pay  its  debts,  may,  if  it  thinks  fit,  reduce  the  amount  of  the  con- 
tracts of  the  company  upon  such  terms  and  subject  to  such  conditions  as  the  Court 
thinks  just,  in  place  of  making  a  winding-up  order. 

Extension  ot  8  Edw.  7.  c.  69.  s.  274,  to  all  assurance  companies  established  outside  tlie  United 
Kingdom. 

19.  Section  two  hundred  and  seventy-four  of  the  Companies  (Consolidation) 
Act,  1908  (which  contains  provisions  as  to  companies  incorporated  outside  the  Uni- 
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ted  Kingdom),  shall  apply  to  every  assurance  company  constituted  outside  the 
United  Kingdom  which  carries  on  assurance  business  within  the  United  Kingdom, 
whether  incorporated  or  not. 

Custody  and  inspection  of  doenments  deposited  wltli  Board  of  Trade. 

20.  The  Board  of  Trade  may  direct  any  documents  deposited  with  them 
under  this  Act,  or  certified  copies  thereof,  to  be  kept  by  the  registrar  or  by  any 
other  officer  of  the  Board  of  Trade ;  and  any  such  documents  and  copies  shall  be 
open  to  inspection,  and  copies  thereof  may  be  procured  by  any  person  on  payment 
of  such  fees  as  the  Board  of  Trade  may  direct. 

Evidence  of  documents. 

21.  1.  Every  document  deposited  under  this  Act  with  the  Board  of  Trade,  and 
certified  by  the  registrar  or  by  any  person  appointed  in  that  behalf  by  the 
President  of  the  Board  of  Trade  to  be  a  document  so  deposited,  shall  be 
deemed  to  be  a  document  so  deposited. 
2.  Every  document  purporting  to  be  certified  by  the  registrar,  or  by  any 
person  appointed  in  that  behalf  by  the  President  of  the  Board  of  Trade, 
to  be  a  copy  of  a  document  so  deposited  shall  be  deemed  to  be  a  copy  of 
that  document,  and  shall  be  received  in  evidence  as  if  it  were  the  original 
document,  unless  some  variation  between  it  and  the  original  document  be 
proved. 

Alteration  of  forms. 

22.  The  Board  of  Trade  may,  on  the  application  or  with  the  consent  of  an 
assurance  company,  alter  the  forms  contained  in  the  schedules  to  this  Act  as  re- 
spects that  company,  for  the  purpose  of  adapting  them  to  the  circumstances  of 
that  company. 

Penalty  for  non-compliance  with  Act. 

23.  Any  assurance  company  which  makes  default  in  complying  with  any  of 
the  requirements  of  this  Act  shall  be  Uable  to  a  penalty  not  exceeding  one  hundred 
pounds,  or,  in  the  case  of  a  continuing  default,  to  a  penalty  not  exceeding  fifty 
pounds  for  every  day  during  which  the  default  continues,  and  every  director,  ma- 
nager, or  secretary,  or  other  officer  or  agent  of  the  company  who  is  knowingly  a  party 
to  the  default  shall  be  liable  to  a  like  penalty;  and,  if  default  continue  for  a  period 
of  three  months  after  notice  of  default  by  the  Board  of  Trade  (which  notice  shall 
be  published  in  one  or  more  newspapers  as  the  Board  of  Trade  may,  upon  the  appli- 
cation of  one  or  more  policy  holders  or  shareholders,  direct),  the  default  shall  be  a 
ground  on  which  the  Court  may  order  the  winding  up  of  the  company,  in  accor- 
dance with  the  Companies  (Consolidation)  Act,  1908. 

Penalty  for  falsifying  statements,  &c. 

24.  If  any  account,  balance  sheet,  abstract,  statement,  or  other  document 
required  by  this  Act  is  false  in  any  particular  to  the  knowledge  of  any  person  who 
signs  it,  that  person  shall  be  guilty  of  a  misdemeanour  and  shall  be  liable  on  con- 
viction on  indictment  to  fine  and  imprisonment,  or  on  summary  conviction  to  a 
fine  not  exceeding  fifty  pounds. 

Hecovery  and  application  of  penalties. 

25.  Every  penalty  imposed  by  this  Act  shall  be  recovered  and  applied  in  the 
same  manner  as  penalties  imposed  by  the  Companies  (Consolidation)  Act,  1908, 
are  recoverable  and  applicable. 

Service  of  notices. 

26.  Any  notice  which  is  by  this  Act  required  to  be  sent  to  any  policy  holder 
may  be  addressed  and  sent  to  the  person  to  whom  notices  respecting  such  poUcy 
are  usually  sent,  and  any  notice  so  addressed  and  sent  shall  be  deemed  and  taken 
to  be  notice  to  the  holder  of  such  policy: 

Provided  that  where  any  person  claiming  to  be  interested  in  a  poUcy  has  given 
to  the  company  notice  in  writing  of  his  interest,  any  notice  which  is  by  this  Act 
required  to  be  sent  to  poUcy  holders  shall  also  be  sent  to  such  person  at  the  address 
specified  by  him  in  Ms  notice. 
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Accounts,  &c.  to  be  laid  before  Parliament. 

27.  The  Board  of  Trade  shall  lay  annually  before  Parliament  the  accounts, 
balance  sheets,  abstracts,  statements,  and  other  documents  under  this  Act,  or  pur- 
porting to  be  under  this  Act,  deposited  with  them  during  the  preceding  year,  ex- 
cept reports  on  the  affairs  of  assurance  companies  submitted  to  the  shareholders 
or  policy  holders  thereof,  and  may  append  to  such  accounts,  balance  sheets,  ab- 
stracts, statements,  or  other  documents  any  note  of  the  Board  of  Trade  thereon, 
and  any  correspondence  in  relation  thereto. 
Savings. 

28.  1.  This  Act  shall  not  affect  the  National  Debt  Commissioners  or  the  Postmaster- 
General,  acting  under  the  authorities  vested  in  them  respectively  by  the 
Government  Aimuities  Acts,  1829  to  1888,  and  the  Post  Office  Savings 
Bank  Acts,  1861  to  1908. 

2.  This  Act  shall  not  apply  to  a  member  of  Lloyd's,  or  of  any  other  associa- 
tion of  underwriters  approved  by  the  Board  of  Trade,  who  carries  on 
assurance  business  of  any  class,  provided  that  he  complies  with  the  require- 
ments set  forth  in  the  Eighth  Schedule  to  this  Act,  and  applicable  to  bu- 
siness of  that  class. 

3.  Save  as  otherwise  expressly  provided  by  this  Act,  nothing  in  this  Act  shall 
apply  to  assurance  business  of  any  class  other  than  one  of  the  classes  speci- 
fied in  section  one  of  this  Act,  and  a  pohcy  shall  not  be  deemed  to  be  a  po- 
Ucy  of  fire  insurance  by  reason  only  that  loss  by  fire  is  one  of  the  various 
risks  covered  by  the  policy. 

Interpretation. 

29.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  "chairman"  means  the  person  for  the  time  being  presiding 
over  the  board  of  directors  or  other  governing  body  of  the  assurance  company ; 

The  expression  "annuities  on  human  life"  does  not  include  superannu- 
ation allowances  and  annuities  payable  out  of  any  fund  applicable  solely 
to  the  relief  and  maintenance  of  persons  engaged  or  who  have  been  engaged 
in  any  particular  profession,  trade,  or  employment,  or  of  the  dependants  of 
such  persons; 

The  expression  "policy  holder"  means  the  person  who  for  the  time 
being  is  the  legal  holder  of  the  pohcy  for  securing  the  contract  with  the 
assurance  company; 

The  expression  "underwriter"  includes  any  person  named  in  a  policy 
or  other  contract  of  insurance  as  liable  to  pay  or  contribute  towards  the 
payment  of  the  sum  secured  by  such  pohcy  or  contract; 

The  expression  "financial  year"  means  each  period  of  twelve  months 
at  the  end  of  which  the  balance  of  the  accounts  of  the  assurance  company 
is  struck,  or,  if  no  such  balance  is  struck,  then  the  calendar  year; 

The  expression  "Court"  means  the  High  Court  of  Justice  in  England, 
except  that  in  the  case  of  an  assurance  company  registered  or  having  its 
head  office  in  Ireland  it  means,  in  the  provisions  of  this  Act,  the  High  Court 
of  Justice  in  Ireland,  and  in  the  case  of  an  assurance  company  registered 
or  having  its  head  office  in  Scotland  it  means,  in  the  provisions  of  this 
Act  other  than  those  relating  to  deposits,  the  Court  of  Session,  in  either 
division  thereof; 

The  expression  "Companies  Acts"  includes  the  Companies  (Consoli- 
dation) Act,  1908,  and  any  enactment  repealed  by  that  Act; 

The  expression  "registrar"  means  the  Registrar  of  Joint  Stock  Companies ; 

The  expression  "actuary"  means  an  actuary  possessing  such  qualifi- 
cations as  may  be  prescribed  by  rules  made  by  the  Board  of  Trade; 

The  expression  "Gazette"  means  the  London,  Edinburgh,  or  Dublin 
Gazette,  as  the  case  may  be. 

Application  to  Special  Classes  of  Business. 

Application  to  lUe  assurance  companies. 

30.  Where  a  company  carries  on  life  assurance  business,  this  Act  shall  apply 
-with  respect  to  that  business,  subject  to  the  following  modifications: — 
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a)  "Policy  on  human  life"  shall  mean  any  instrument  by  which  the  payment 
of  money  is  assured  on  death  (except  death  by  accident  only)  or  the  happen- 
ing of  any  contingency  dependent  on  human  Hfe,  or  any  instrument  evi- 
dencing a  contract  which  is  subject  to  payment  of  premiums  for  a  term 
dependent  on  human  life; 

b)  Where  the  company  grant  annuities  upon  human  life,  "policy"  shall  include 
the  instrument  evidencing  the  contract  to  pay  such  an  annuity,  and  "po- 
licy holder"  includes  annuitant; 

c)  The  obhgation  to  deposit  and  keep  deposited  the  sum  of  twenty  thousand 
pounds  shall  apply  notwithstanding  that  the  company  has  previously 
made  and  withdrawn  its  deposit,  or  been  exempted  from  making  any  deposit 
under  any  enactment  hereby  repealed; 

d)  Where  the  company  intends  to  amalgamate  with  or  to  transfer  its  life 
assurance  business  to  another  assurance  company,  the  Court  shall  not  sanction 
the  amalgamation  or  transfer  in  any  case  in  which  it  appears  to  the  Court 
that  the  life  pohcy  holders  representing  one-tenth  or  more  of  the  total 
amount  assured  in  the  company  dissent  from  the  amalgamation  or  transfer ; 

e)  Nothing  in  this  Act  providing  that  the  life  assurance  fund  shall  not  be 
Uable  for  any  contracts  for  which  it  would  not  have  been  Uable  had  the 
business  of  the  company  been  only  that  of  life  assurance  shall  affect  the 
liabiUty  of  that  fund,  in  the  case  of  a  company  estabUshed  before  the  ninth 
day  of  August  eighteen  hundred  and  seventy,  for  contracts  entered  into 

-    by  the  company  before  that  date; 

f )  In  the  case  of  a  company  carrying  on  life  assurance  business  and  establish- 
ed before  the  ninth  day  of  August  eighteen  hundred  and  seventy,  by  the 
terms  of  whose  deed  of  settlement  the  whole  of  the  profits  of  all  the  business 
carried  on  by  the  company  are  paid  exclusively  to  the  hfe  policy  holders, 
and  on  the  face  of  whose  life  poUcies  the  hability  of  the  life  assurance  fund  in 
respect  of  the  other  business  distinctly  appears,  such  of  the  provisions  of  this 
Act  as  require  the  separation  of  funds,  and  exempt  the  life  assurance  fund 
from  Uabihty  for  contracts  to  which  it  would  not  have  been  liable  had  the 
business  of  the  company  been  only  that  of  life  assurance,  shall  not  apply; 

g)  Any  busiaess  carried  on  by  an  assurance  company  which  under  the  pro- 
visions of  any  special  Act  relating  to  that  company  is  to  be  treated  as  life 
assurance  business  shall  continue  to  be  so  treated,  and  shall  not  be  deemed 
to  be  other  business  or  a  separate  class  of  assurance  business  within  the 
meaning  of  this  Act; 

h)  In  the  case  of  a  mutual  company  whose  profits  are  allocated  to  members 
whoUy  or  mainly  by  annual  abatements  of  premium,  the  abstract  of  the 
report  of  the  actuary  on  the  financial  condition  of  the  company,  prepared 
in  accordance  with  the  Fourth  Schedule  to  this  Act,  may,  notwithstanding 
anything  in  section  five  of  this  Act,  be  made  and  returned  at  intervals 
not  exceeding  five  years,  provided  that,  where  such  return  is  not  made 
annually,  it  shall  include  particulars  as  to  the  rates  of  abatement  of  pre- 
miums apphcable  to  different  classes  or  series  of  assurances  allowed  in  each 
year  during  the  period  which  has  elapsed  since  the  previous  return  under 
the  Fourth  Schedule. 

Application  to  fire  Insurance  companies. 

31.    Where  a  company  carries  on  fire  insurance  business,  this  Act  shall  apply 
with  respect  to  that  business,  subject  to  the  following  modifications: — 

a)  It  shall  not  be  necessary  for  the  company  to  prepare  any  statement  of  its 
fire  insurance  business  in  accordance  with  the  Fourth  and  Fifth  Schedules 
to  this  Act; 

b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under 
this  Act  shall  not  apply  with  respect  to  the  fire  insurance  business  carried 
on  by  the  company  if  the  company  has  commenced  to  carry  on  that  business 
within  the  United  Kingdom  before  the  passing  of  this  Act; 

c)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under 
this  Act  shall  not  apply  where  the  company  is  an  association  of  owners  or 
occupiers  of  buildings  or  other  property  which  satisfies  the  Board  of  Trade 
that  it  is  carrying  on,  or  is  about  to  carry  on,  business  wholly  or  mainly 
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for  the  purpose  of  the  mutual  insurance  of  its  members  against  damage  by 
or  incidental  to  fire  caused  to  the  houses  or  other  property  owned  or  occu- 
pied by  them; 

d)  It  shall  not  be  necessary  to  make  a  deposit  in  respect  of  fire  insurance 
business  where  the  company  has  made  a  deposit  in  respect  of  any  other 
class  of  assurance  business,  and,  where  a  company,  having  made  a  deposit 
in  respect  of  fire  insurance  business,  commences  to  carry  on  life  assurance 
business  or  employers'  Uability  insurance  business,  the  company  may 
transfer  the  deposit  so  made  to  the  account  of  that  other  business,  and 
after  such  transfer  the  deposit  shall  be  treated  as  if  it  had  been  made  in 
respect  of  such  other  business; 

e)  So  much  of  this  Act  as  requires  an  assurance  company  transacting  other 
business  besides  assurance  business,  or  more  than  one  class  of  assurance 
business,  to  keep  separate  funds  into  which  all  receipts  in  respect  of  the 
assurance  business  or  of  each  class  of  assurance  business  are  to  be  paid  shall 
not  apply  as  respects  fire  insurance  business; 

f )  The  provisions  of  this  Act  with  respect  to  the  amalgamation  of  companies 
shall  not  apply  where  the  only  classes  of  assurance  business  carried  on 
by  both  of  the  companies  are  fire  insurance  business,  or  fire  insurance  busi- 
ness and  accident  insurance  business,  and  the  provisions  of  this  Act  with 
respect  to  the  transfer  of  assurance  business  from  one  company  to  another 
shall  not  apply  to  fire  insurance  business. 

Application  to  accident  insurance  companies. 

32.    Where  a  company  carries  on  accident  insurance  business,  this  Act  shall 
apply  with  respect  to  that  business,  subject  to  the  following  modifications: 

a)  In  lieu  of  the  provisions  of  sections  five  and  six  of  this  Act  the  following 
provisions  shall  be  substituted; 

"The  company  shall  annually  prepare  a  statement  of  its  accident 
insurance  business  in  the  form  set  forth  in  the  Fourth  Schedule  to  this 
Act  and  applicable  to  accident  insurance  business,  and  the  statement 
shall  be  printed,  signed,  and  deposited  at  the  Board  of  Trade  in  accor- 
dance with  section  seven  of  this  Act"; 

b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under 
this  Act  shall  not  apply  with  respect  to  the  accident  insurance  business 
carried  on  by  the  company  if  the  company  has  commenced  to  carry  on  that 
business  in  the  United  Kingdom  before  the  passing  of  this  Act; 

c)  It  shall  not  be  necessary  to  make  or  keept  a  deposit  in  respect  of  accident 
insurance  business  where  the  company  has  made  a  deposit  in  respect  of 
any  other  class  of  assurance  business,  and,  where  a  company,  having  made 
a  deposit  in  respect  of  accident  insurance  business,  commences  to  carry 
on  life  assurance  business  or  employers'  liability  insurance  business,  the 
company  may  transfer  the  deposit  so  made  to  the  account  of  that  other 
business,  and  after  such  transfer  the  deposit  shall  be  treated  as  if  it  had  been 
made  in  respect  of  such  other  business; 

d)  So  much  of  this  Act  as  requires  an  assurance  company  transacting  other 
business  besides  assurance  business,  or  more  than  one  class  of  assurance 
business,  to  keep  separate  funds  into  which  all  receipts  in  respect  of  the 
assurance  business  or  of  each  class  of  assurance  business  are  to  be  paid 
shall  not  apply  as  respects  accident  insurance  business; 

e)  The  provisions  of  this  Act  with  respect  to  the  amalgamation  of  companies 
shall  not  apply  where  the  only  classes  of  assurance  business  carried  on  by 
both  of  the  companies  are  accident  insurance  business,  or  accident  insurance 
business  and  fire  insurance  business,  and  the  provisions  of  this  Act  with 
respect  to  the  transfer  of  assurance  business  from  one  company  to  another 
shall  not  apply  to  accident  insurance  business; 

f)  The  expression  "policy"  includes  any  policy  under  which  there  is  for  the 
time  being  an  existing  Hability  already  accrued,  or  under  which  a  liability 
may  accrue; 

g)  Where  a  sum  is  due,  or  a  weekly  or  other  periodical  payment  is  payable, 
under  any  policy,  the  expression  "poUcy  holder"  includes  the  person  to 
whom  the  sum  is  due  or  the  weekly  or  other  periodical  payment  payable. 

73* 
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AppUeation  to  employers'  liability  Insurance  companies. 

3S.  1.  Where  a  company  carries  on  employers'  liability  insurance  business,  this 
Act  shall  apply  with  respect  to  that  business,  subject  to  the  following  modi- 
fications : 

a)  This  Act  shall  not  apply  where  the  company  is  an  association  of  employers 
which  satisfies  the  Board  of  Trade  that  it  is  carrying  on,  or  is  about  to 
to  carry  on,  business  wholly  or  mainly  for  the  purpose  of  the  mutual 
insurance  of  its  members  against  liability  to  pay  compensation  or  da- 
mages to  workmen  employed  by  them,  either  alone  or  in  conjunction 
with  insurance  against  any  other  risk  incident  to  their  trade  or  industry; 

b)  This  Act  shall  not  apply  where  the  company  carries  on  the  employers' 
liability,  insurance  business  as  incidental  only  to  the  business  of  marine 
insurance  by  issuing  marine  poUcies,  or  policies  in  the  form  of  marine 
pohcies,  covering  Uability  to  pay  compensation  or  damages  to  workmen 
as  well  as  losses  incident  to  marine  adventure  analogous  thereto: 

c)  In  lieu  of  the  provisions  of  sections  five  and  six  of  this  Act  the  following 
provisions  shall  be  substituted: — 

"The  company  shall  annually  prepare  a  statement  of  its  employers' 
liability  insurance  business  in  the  form  set  forth  in  the  Fourth  Sche- 
dule to  this  Act  and  applicable  to  employers'  liability  insurance  business, 
and  shall  cause  an  investigation  of  its  estimated  liabilities  to  be  made 
by  an  actuary  so  far  as  may  be  necessary  to  enable  the  provisions 
of  that  form  to  be  complied  with,  and  the  statement  shall  be  printed, 
signed,  and  deposited  at  the  Board  of  Trade  in  accordance  with  section 
seven  of  this  Act": 

d)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under 
this  Act  shall  not  apply  with  respect  to  the  employers'  liability  insurance 
business  carried  on  by  a  company  where  the  company  had  commenced 
to  carry  on  that  business  within  the  United  Kingdom  before  the  twenty- 
eighth  day  of  August  nineteen  hundred  and  seven: 

e)  As  soon  as  the  employers'  liabiUty  fund  set  apart  and  secured  for  the 
satisfaction  of  the  claims  of  policy  holders  of  that  class  amounts  to  forty 
thousand  pounds,  the  Paymaster  General  shall,  if  the  company  has 
made  a  deposit  in  respect  of  any  other  class  of  assurance  business,  return 
to  the  company  the  money  deposited  in  respect  of  its  employers'  Ha- 
bUity  insurance  business,  and  it  shall  not  thereafter  be  necessary  for 
the  company  to  keep  any  sum  deposited  in  respect  of  that  business, 
so  long  as  the  sum  deposited  in  respect  of  any  other  class  of  assurance 
business  is  kept  deposited: 

f)  Where  money  is  paid  into  a  county  court  under  the  provisions  of  the 
Eighth  Schedule  to  this  Act,  the  court  shall  (unless  the  court  for  special 
reason  sees  fit  to  direct  othei'wise)  order  the  lump  sum  to  be  invested 
or  applied  in  the  purchase  of  an  annuity  or  other\^'ise,  in  such  manner 
that  the  duration  of  the  benefit  thereof  may,  as  far  as  possible,  corre- 
spond with  the  probable  duration  of  the  incapacity: 

g)  The  expression  "policy"  includes  any  policy  under  which  there  is  for 
the  time  being  an  existing  liability  already  accrued,  or  under  which 
any  liabiUty  may  accrue: 

h)  Where  any  sum  is  due,  or  a  weekly  payment  is  payable,  under  any 
policy,  the  expression  "poUcy  holder"  includes  the  person  to  whom 
the  sum  is  due  or  the  weekly  payment  payable: 

i)  If  the  company  carries  on  employers'  Uability  insurance  business  outside 

the  United  Kingdom,  that  business  shall  not  be  treated  as  part  of  the 

employers'  liability  insurance  business  carried  on  by  the  company  for 

the  purposes  of  this  Act. 

2.  In  the  application  of  this  section  to  Scotland  the  expression  "county  court" 

means  sheriff  court. 

Application  to  bond  Investment  companies. 

34.    Where  a  company  carries  on  bond  investment  business,  this  Act  shall 
apply  with  respect  to  that  business,  subject  to  the  following  modifications: — 
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a)  The  expression  "policy"  includes  any  bond,  certificate,  receipt,  or  other 
instrument  evidencing  the  contract  with  the  company,  and  the  expression 
"policy  holder"  means  the  person  who  for  the  time  being  is  the  legal  holder 
of  such  instrument: 

b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  shall  not  apply  with 
respect  to  the  bond  investment  business  carried  on  by  the  company,  if 
the  company  has  commenced  to  carry  on  that  busines  in  the  United  King- 
dom before  the  passing  of  this  Act: 

c)  As  soon  as  the  bond  investment  fund  set  apart  and  secured  for  the  satis- 
faction of  the  claims  of  the  policy  holders  of  that  class  amounts  to  forty 
thousand  pounds,  the  Paymaster-General  shall,  if  the  company  has  made 
a  deposit  in  respect  of  any  other  class  of  assurance  business,  return  to  the 
company  the  money  deposited  in  respect  of  its  bond  investment  business, 
and  it  shall  not  thereafter  be  necessary  for  the  company  to  keep  any  sum 
deposited  in  respect  of  that  business,  so  long  as  the  sum  deposited  in  re- 
spect of  any  other  class  of  business  is  kept  deposited : 

d)  The  first  statement  of  the  bond  investment  business  of  the  company  shall 
be  deposited  at  the  Board  of  Trade  on  or  before  the  thirtieth  day  of  June 
nineteen  hundred  and  eleven: 

e)  The  company  shall  not  give  the  holder  of  any  policy  issued  after  the  pas- 
sing of  this  Act  any  advantage  dependent  on  lot  or  chance,  but  this  provi- 
sion shall  not  be  construed  as  in  anywise  prejudicing  any  question  as  to 
the  application  to  any  such  transaction,  whether  in  respect  of  a  policy 
issued  before  or  after  the  passing  of  this  Act,  of  the  law  relating  to  lotteries. 

■35.  (Power  of  Board  of  Trade  to  exempt  unregistered  trade  unions  and 
friendly  societies.) 

36.'  (Provisions  as  to  Collecting  Societies  and  Industrial  Assurance  Companies.) 

Supplemental. 
Repeal. 

37.  The  enactments  mentioned  in  the  Ninth  Schedule  to  this  Act  are  hereby 
repealed  to  the  extent  specified  in  the  third  column  of  that  schedule: 

Provided  that  nothing  in  this  repeal  shall  affect  any  investigation  made,  or 
any  statement,  abstract,  or  other  document  deposited,  under  any  enactment 
hereby  repealed,  but  every  such  investigation  shall  be  deemed  to  have  been  made 
and  every  such  document  prepared  and  deposited  under  this  Act. 

Short  title  and  commencement. 

38.    1.  This  Act  may  be  cited  as  the  Assurance  Companies  Act,  1909. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  July  nineteen  hundred 

and  ten,  except  that  as  respects  section  thirty-six  it  shall  come  into  operation 

on  the  passing  thereof. 

Schedules. 
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10  Edw.  VII. 

Cap.  VIII. 

Alteration  and  extension  of  duty  on  contract  notes. 

77.  1.  There  shall  be  charged  on  every  contract  note  as  defined  by  this  section 
for  or  relating  to  the  sale  or  purchase  of  any  stock  or  marketable  security 
the  following  stamp  duties: — 

Where  the  value  of  the  stock  or  marketable  security — 

is  51.  and  does  not  exceed  100  Z Sixpence, 

exceeds  lOOZ.  and  does  not  exceed  5001 One  Shilling, 

exceeds  500  Z.  and  does  not  exceed  1,000Z.    .    .    .     Two  Shillings, 
exceeds  1,000Z.  and  does  not  exceed  1,500Z.     .    .     Three  Shillings, 
exceeds  1,500Z.  and  does  not  exceed  2,500/!.     .    .     Four  Shillings, 
exceeds  2,500Z.  and  does  not  exceed  5,000Z.     .    .     Six  ShilUngs, 
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Where  the  value  of  the  stock  or  marketable  security — 
exceeds  5,000Z.  and  does  not  exceed  T,500l.     .    .     Eight  ShilUngs, 
excedds  1,5001.  and  does  not  exceed  lO.OOOi!    .   .     Ten  Shillings, 
exceeds  10,000?.  and  does  not  exceed  12,500?.     .     Twelve  Shillings,  - 
exceeds  12,500?.  and  does  not  exceed  15,000?.     .     Fourteen  Shillings, 
exceeds  15,000?.  and  does  not  exceed  17,500?.     .     Sixteen  Shillings, 
exceeds  17,500?.  and  does  not  exceed  20,000?.    .     Eighteen  Shillings, 
exceeds  20,000? One  Pound. 

2.  Where  a  contract  note  is  a  continuation  or  carrying  over  note  made  for  the 
purpose  of  continuing  or  carrying  over  any  transaction  for  the  sale  or  pur- 
chase of  stock  or  marketable  securities,  the  contract  note,  although  it  is 
made  in  respect  of  both  a  sale  and  purchose,  shall  be  charged  with  duty 
under  this  section  as  if  it  related  to  one  of  those  transactions  only,  and 
if  different  rates  of  duty  are  chargeable  in  respect  of  those  transactions, 
to  that  one  of  those  transactions  which  would  render  the  contract  note 
chargeable  at  the  highest  rate. 

3.  For  the  purposes  of  this  Part  of  this  Act,  the  expression  "contract  note" 
means  the  note  sent  by  a  broker  or  agent  to  his  principal,  or  by  any  person  who 
by  way  of  business  deals,  or  holds  himself  out  as  dealing,  as  a  principal 
in  any  stock  or  marketable  securities,  advising  the  principal,  or  the  vendor 
or  purchaser,  as  the  case  may  be,  of  the  sale  or  purchase  of  any  stock  or 
marketable  security,  but  does  not  include  a  note  sent  by  broker  or  agent 
to  his  principal  where  the  principal  is  himself  acting  as  broker  or  agent 
for  a  principal,  and  is  himself  either  a  member  of  a  stock  exchange  ia  the 
United  Kiagdom  or  a  person  who  bona  fide  carries  on  the  business  of  a  stock- 
broker in  the  United  Kingdom,  and  is  registered  as  such  in  the  hst  of  stock- 
brokers kept  by  the  Commissioners. 

4.  Where  a  contract  note  advises  the  sale  or  purchase  of  more  than  one  descrip- 
tion of  stock  or  marketable  security,  the  note  shall  be  deemed  to  be  as  many 
contract  notes  as  there  are  descriptions  of  stocks  or  securities  sold  or  purchased. 

Obligation  to  execute  contract  note. 

78.  1.  Any  person  who  effects  any  sale  or  purchase  of  any  stock  or  marketable 

security  of  the  value  of  five  pounds  or  upwards  as  a  broker  or  agent,  and 
any  person  who  by  way  of  business  deals,  or  holds  himself  out  as  deahng, 
as  a  principal  in  any  stock  or  marketable  security,  and  buys  or  sells  any 
such  stock  or  marketable  security  of  a  value  of  five  pounds  or  upwards, 
shall  forthwith  make  and  execute  a  contract  note,  and  transmit  the  note 
to  his  principal,  or  to  the  vendor  or  purchaser  of  the  stock  or  marketable 
security,  as  the  case  may  be,  and  in  default  of  so  doing  shall  incur  a  fine 
of  twenty  pounds:  Provided  that  this  section  shall  not  apply  in  the  case 
of  transactions  carried  out  in  the  course  of  their  ordinary  business  relations 
between  members  of  stock  exchanges  in  the  United  Kingdom. 

2.  If  any  person  makes  or  executes  any  contract  note  chargeable  with  duty 
and  not  being  duly  stamped,  he  shall  incur  a  fine  twenty  pounds. 

3.  No  broker,  agent,  or  other  person  shall  have  any  legal  claim  to  any  charge 
for  brokerage,  commission,  or  agency,  with  reference  to  the  sale  or  purchase 
of  any  stock  or  marketable  security  of  the  value  of  five  pounds  or  upwards, 
if  he  fails  to  comply  with  the  provisions  of  this  section. 

4.  All  stamp  duties  on  a  contract  note  are  to  be  denoted  by  an  adhesive  stamp 
appropriated  to  a  contract  note,  and  the  stamp  is  to  be  effectively  can- 
celled by  the  person  by  whom  the  note  is  executed  by  writing  on  or  across 
the  stamp  his  name  or  iaitials,  or  the  name  or  initials  of  his  firm,  together 
with  the  true  date  of  his  so  writing. 

5.  Any  stamp  duty  on  a  contract  note  may  be  added  to  the  charge  for  broke- 
rage or  agency,  and  shall  be  recoverable  as  part  of  such  charge. 

Extension  of  provisions  as  to  contract  notes  to  saie  or  purcliase  o{  options. 

79.  1.  The  provisions  of  this  Part  of  this  Act  as  to  contract  notes  shall  apply  to 

any  contract  under  which  an  option  is  given  or  taken  to  purchase  or  sell 
any  stock  or  marketable  security  at  a  future  time  at  a  certain  price,  as  it 
appUes  to  the  sale  or  purchase  of  any  stock  or  marketable  security  but 
the  stamp  duty  on  such  a  contract  shall  be  one-half  only  of  that  chargeable 
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on  a  contract  note:  Provided  that,  if  under  the  contract  a  double  option 
is  given  or  taken,  the  contract  shall  be  deemed  to  be  a  separate  contract 
in  respect  of  each  option. 

Any  contract  note  made  or  executed  in  pursuance  and  in  consequence 
of  the  exercise  of  an  option  given  or  taken  under  a  contract  duly  stamped 
in  accordance  with  the  provisions  of  this  section  shall  be  charged  with 
one-half  only  of  the  duty  which  would  otherwise  have  been  chargeable 
thereon  under  this  Part  of  this  Act,  provided  that  it  bears  on  its  face  a 
certificate  by  the  broker,  agent,  or  other  person  mentioned  in  the  last  prece- 
ding section  to  the  effect  that  it  is  made  or  executed  in  the  exercise  of  an 
option  for  which  a  duly  stamped  contract  has  been  rendered  on  the  date 
mentioned  in  the  certificate. 


Merchandise  Marks  Act,  1911. 

1  &  2  Geo.  V. 

Cap.  XXXI. 

An  Act  to  amend  Section  Sixteen  of  the  Merchandise  Marks  Act,  1887 

(i6th  December  1911). 


Power  to  require  Information  in  respect  of  imported  goods  bearing  fraudulent  marks. 

1.  1.  Where  any  goods  which,  if  sold,  would  be  liable  to  forfeiture  under  the  Mer- 

chandise Marks  Act,  1887,  are  imported  into  the  United  Kingdom,  and  the 
goods  bear  any  name  or  trade  mark  being  or  purporting  to  be  the  name 
or  trade  mark  of  any  manufacturer,  dealer,  or  trader  in  the  United  Kingdom, 
and  the  Commissioners  of  Customs  and  Excise  are,  upon  representations 
made  to  them,  satisfied  that  the  use  of  the  name  or  trade  mark  is  fraudulent, 
the  proper  officer  of  Customs  and  Excise  may  require  the  importer  of  the 
goods,  or  his  agent,  to  produce  any  documents  in  his  possession  relating 
to  the  goods,  and  to  furnish  information  as  to  the  name  and  address  of  the 
person  by  whom  the  goods  were  consigned  to  the  United  Kingdom  and  the 
name  and  address  of  the  person  to  whom  the  goods  were  sent  in  the  United 
Kingdom;  and,  if  the  importer  or  his  agent  fails  within  fourteen  days  to 
comply  with  any  such  requirement,  he  shall,  for  each  offence,  forfeit  the 
sum  of  one  hundred  pounds. 

2.  Any  information  obtained  from  the  importer  of  the  goods  or  his  agent 
under  this  section,  or  from  any  other  source,  may  be  communicated  by  the 
Commissioners  to  any  person  whose  name  or  trade  mark  is  alleged  to  have 
been  used  or  infringed. 

3.  This  section  shall  have  effect  as  if  it  were  part  of  section  sixteen  of  the 
Merchandise  Marks  Act,  1887. 

Sliort  title. 

2.  This  Act  may  be  citet  as  the  Merchandise  Marks  Act,  1911,  and  the  Merchandise 

Marks  Acts,  1887  to  1894,  and  this  Act  may  be  cited  together  as  the  Merchan- 
dise Marks  Acts,  1887  to  1911. 


Merchant  Shipping  (Stevedores  and  Trimmers)  Act,  1911. 

1  &  2  Geo.  V. 
Cap.  XLI. 
An  Act  to  enlarge  the  Remedies  of  Persons  having  claims  for  work 
done  in  connection  with  the  stowing  or  discharging  of  ships'  car- 
goes or  the  trimming  of  coal  on  board  ships  (i6th  December  191 1). 

Power  to  arrest  sliip  on  claim  for  work  done  in  stowing  cargo,  &c. 

1.    1.     If  it  is  claimed  that  any  sum  is  due  to  any  person  from  the  owners  of  a  ship 
for  work  done  at  any  place  in  the  United  Kingdom  by  that  person  in  connec- 
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tion  with  the  stowing  or  discharging  of  cargoes  on  board  or  from  that  ship, 
or  the  trimming  of  coal  on  board  that  ship,  and  that  ship  is  at  any  time 
found  in  any  place  in  England  or  Ireland  or  within  three  miles  of  the  coast 
thereof,  a  judge  of  any  court  of  record  in  England  or  Ireland  may,  upon 
its  being  shown  to  him  by  any  person  applying  in  accordance  with  rules 
of  court  that  prima  facie  the  claim  against  the  owners  is  a  good  claim  and 
that  none  of  the  owners  reside  in  the  United  Kingdom,  issue  an  order  for 
the  arrest  of  the  ship. 

2.  An  order  under  this  Act  shall  be  directed  to  some  officer  of  customs  and 
excise,  or  some  other  officer  named  in  the  order,  and  shall  require  him 
to  detain  the  ship  until  such  time  as  satisfaction  has  been  made  by  the 
owners,  agent,  master,  or  consignee  thereof  in  respect  of  the  claim,  or  until 
security,  to  be  approved  by  the  judge,  has  been  given  by  them  or  him,  to 
abide  the  event  of  any  action,  suit,  or  other  legal  proceeding  that  may  be 
instituted  in  respect  of  the  claim,  and  to  pay  all  costs  and  damages  that 
may  be  awarded  thereon,  and  where  any  such  order  is  made,  the  officer 
to  whom  the  order  is  directed  shall  detain  the  ship  accordingly. 

3.  In  any  legal  proceedings  in  relation  to  any  such  claim  as  aforesaid,  the 
person  giving  security  shall  be  made  defendant,  and  shall  be  stated  to  be 
the  owner  of  the  ship  in  respect  of  which  the  work  giving  rise  to  the  claim 
was  done,  and  the  production  of  the  order  of  the  judge,  made  in  relation 
to  the  security,  shall  be  conclusive  evidence  of  the  liability  of  the  defendant 
to  the  proceedings. 

4.  Where  a  complaint  is  made  to  the  Board  of  Trade  that,  before  an  application 
can  be  made  under  this  section,  the  ship  in  respect  of  which  the  application 
is  to  be  made  will  have  departed  from  the  Hmits  of  England  or  Ireland  or 
three  miles  from  the  coast  thereof,  the  ship  shall,  if  the  Board  so  direct, 
be  detained  for  such  time  as  will  allow  the  application  to  be  made  and  the 
result  thereof  to  be  communicated  to  the  officer  detaining  the  ship,  and 
that  officer  shall  not  be  liable  for  any  costs  or  damages  in  respect  of  the 
detention  if  made  in  accordance  with  the  directions  of  the  Board. 

5.  Section  six  hundred  and  ninety-two  of  the  Merchant  Shipping  Act,  1894, 
shall  apply  to  the  detention  of  a  ship  under  this  Act  as  it  appUes  to  the 
detention  of  a  ship  under  that  Act. 

6.  If  the  owner  of  a  ship  is  a  corporation,  the  owner  shall,  for  the  purposes 
of  this  Act,  be  demed  to  reside  in  the  United  Kingdom  if  the  corporation 
has  an  office  in  the  United  Kingdom  at  which  service  of  writs  can  be  effected. 

Application  of  Act  wliere  a  ship  is  demised  to  charterers. 

2.  Where  a  ship  has  been  demised  to  charterers,  the  provisions  of  this  Act  shall 
apply  to  claims  against  the  charterers  of  the  ship  as  they  apply  to  claims 
against  the  owners  of  a  ship,  with  the  substitution  of  charterers  for  owners : 
Provided  that  no  ship  shall  be  detained  on  a  claim  against  the  charterers 
of  the  ship  after  the  expiration  of  the  term  for  which  the  ship  was  demised 
to  them. 

Proceedings  in  Admiralty. 

3.  Any  person  having  a  claim  to -which  this  Act  applies  may,  if  he  so  desires, 
instead  of  proceeding  under  the  foregoing  provisions  of  this  Act  institute  proceed- 
ings in  Admiralty  for  enforcing  the  claim,  and  aU  courts  having  jurisdiction 
in  Admiralty  shall,  if  proceedings  are  so  instituted,  have  the  same  jurisdiction 
for  the  purpose  of  enforcing  the  claim  as  if  the  claim  were  a  claim  for  necessaries 
suppUed  to  the  ship. 

Saving. 

4.  Nothing  in  this  Act  shall  affect  the  power  of  any  person  to  enforce  any  claim 
to  which  this  Act  applies  otherwise  than  in  accordance  with  the  provisions 
of  this  Act. 

Short  title. 

5.  This  Act  may  be  cited  as  the  Merchant  Shipping  (Stevedores  and  Trimmers) 
Act,  1911. 
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Merchant  Shipping  Act,  1911. 

1  &  2  Geo.  V. 

Cap.  XLII. 

An  Act  to  give  jurisdiction  under  section  seventy-six  and  Part  VIII. 

of  the  Merchant  Shipping  Act,    1894,   to   certain  British  Courts  in 

foreign  countries    (i6th  December   191 1). 


Extension  of  jurisdiction  under  s.  76  and  Part  VIII.  of  57  &  58  Vict.  c.  60  to  certain  Britisii 
Courts  In  foreign  countries. 

1.  1.  Among  the  courts  before  which  a  ship  may  be  brought  for  adjudication 

under  section  seventy-six  of  the  Merchant  Shipping  Act,  1894  (which  relates 
to  proceedings  on  forfeiture  of  a  ship),  there  shall  be  included  any  British 
Court  in  a  foreign  country,  being  a  court  having  Admiralty  jurisdiction,  as 
if  such  a  court  were  included  among  the  courts  specified  in  that  section, 
and  that  section  shall  be  construed  and  have  effect  accordingly. 

2.  Any  such  British  Court  shall  also  have  jurisdiction  to  entertain  any  proceed- 
ings under  Part  VIII.  of  the  Merchant  Shipping  Act,  1894,  and  accordingly 
'Section  five  hundred  and  four  of  that  Act  (which  relates  to  the  power  of 

courts  to  consolidate  claims  against  owners)  shall  be  construed  and  have 
effect  as  if  such  a  court  were  included  among  the  courts  to  which  an  appli- 
cation imder  that  section  may  be  made. 

3.  In  this  Act  the  expression  'British  Court  in  a  foreign  country'  means  any 
British  Court  having  jurisdiction  out  of  His  Majesty's  Dominions  in  piu?- 
suance  of  an  Order  in  Council  whether  made  under  any  Act  or  otherwise. 

Siiort  title  and  construction. 

2.  This  Act  may  be  cited  as  the  Merchant  Shipping  Act,  1911,  and  shall  be  con- 
strued as  one  with  the  Merchant  Shipping  Act,  1894,  and  the  Merchant  Shipping 
Acts,  1894  to  1907,  and  this  Act  may  be  cited  together  as  the  Merchant  Shipping 
Acts,  1894  to  1911. 


Maritime  Conventions  Act,  1911. 

1  &  2  Geo.  V. 

Cap.  LVII. 

An  Act  to  amend  the  Law  relating  to  Merchant  Shipping  with  a 
view   to    enabling    certain    Conventions   to    be    carried    into    effect 

(i6th  December  191 1). 


Whereas  at  the  Conference  held  at  Brussels  in  the  year  nineteen  hundred  and 
ten  two  conventions,  dealing  respectively  with  collisions  between  vessels  and  with 
salvage,  were  signed  on  behalf  of  His  Majesty,  and  it  is  desirable  that  such  amend- 
ments should  be  made  in  the  law  relating  to  merchant  shipping  as  will  enable  effect 
to  be  given  to  the  conventions: 

Be  it  therefore  enacted  etc.  as  follows: 

Provisions  as  to  Collisions,   &c. 
Rule  as  to  division  of  loss. 

1.    1.  Where,  by  the  fault  of  two  or  more  vessels,  damage  or  loss  is  caused  to  one 
or  more  of  those  vessels,  to  their  cargoes  or  freight,  or  to  any  property  on 
board,  the  liability  to  make  good  the  damage  or  loss  shall  be  in  proportion 
to  the  degree  in  which  each  vessel  was  in  fault : 
Provided  that 

a)  if,  having  regard  to  all  the  circumstances  of  the  case,  it  is  not  possible 
to  estabUsh  different  degrees  of  fault,  the  liabihty  shall  be  apportioned 
equally;  and 
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b)  nothing  in  this  section  shall  operate  so  as  to  render  any  vessel  liable 
for  any  loss  or  damage  to  which  her  fault  has  not  contributed;  and 

c)  nothing  in  this  section  shall  affect  the  liability  of  any  person  under  a 
contract  of  cariage  or  any  contract,  or  shall  be  construed  as  imposing 
any  Uability  upon  any  person  from  which  he  is  exempted  by  any  contract 
or  by  any  provision  of  law,  or  as  affecting  the  right  of  any  person  to 
limit  his  liability  in  the  manner  provided  by  law. 

2.  For  the  purposes  of  this  Act,  the  expression  'freight'  includes  passage  money 
and  hire,  and  references  to  damage  or  loss  caused  by  the  fault  of  a  vessel 
shall  be  construed  as  including  references  to  any  salvage  or  other  expenses, 
consequent  upon  that  fault,  recoverable  at  law  by  way  of  damages. 
Damages  for  personal  injuries. 

2.  Where  loss  of  life  or  personal  injuries  are  suffered  by  any  person  on  board  a 
vessel  owing  to  the  fault  of  that  vessel  and  of  any  other  vessel  or  vessels,  the 
liability  of  the  owners  of  the  vessels  shall  be  joint  and  several: 
Provided  that  nothing  in  this  section  shall  be  construed  as  depriving  any  person 
of  any  right  of  defence  on  which,  independently  of  this  section,  he  might  have 
relied  in  an  action  brought  against  him  by  the  person  injured,  or  any  person 
or  persons  entitled  to  sue  in  respect  of  such  loss  of  life,  or  shall  affect  the  right 
of  any  person  to  limit  his  Hability  in  cases  to  which  this  section  relates  in  the 
manner  provided  by  law. 

Right  ol  contribution. 

3.  1.  Where  loss  of  Ufe  or  personal  injuries  are  suffered  by  any  person  on  board 

a  vessel  owing  to  the  fault  of  that  vessel  and  any  other  vessel  or  vessels, 
and  a  proportion  of  the  damages  is  recovered  against  the  owners  of  one  of 
the  vessels  which  exceeds  the  proportion  in  which  she  was  in  fault,  they 
may  recover  by  way  of  contribution  the  amount  of  the  excess  from  the 
owners  of  the  other  vessel  or  vessels  to  the  extent  to  which  those  vessels 
were  respectively  in  fault: 

Provided  that  no  amount  shall  be  so  recovered  which  could  not,  by  reason 
of  any  statutory  or  contractual  of,  or  exemption  from,  liabihty,  or  which 
could  not  for  any  other  reason,  have  been  recovered  in  the  first  instance  as 
damages  by  the  persons  entitled  to  sue  therefor. 
2.  In  addition  to  any  other  remedy  provided  by  law,  the  persons  entitled  to 
any  such  contribution  as  aforesaid  shall,  for  the  purpose  of  recovering  the 
same,  have,  subject  to  the  provisions  of  this  Act,  the  same  rights  and  powers 
as  the  persons  entitled  to  sue  for  damages  in  the  first  instance. 

Abolition  ot  statutory  presumptions  of  fault. 

4.  1.  Subsection  (4)  of  Section  four  hundred  and  nineteen  of  the  Merchant  Shipping 

Act,  1904  (which  provides  that  a  ship  shall  be  deemed  in  fault  in  a  case 
of  collision  where  any  of  the  collision  regulations  have  been  infringed  by 
that  ship),  is  hereby  repealed. 
2.  The  failure  of  the  master  or  person  in  charge  of  a  vessel  to  comply  with  the 
provisions  of  section  four  hundred  and  twenty -two  of  the  Merchant  Shipping 
Act,  1894,  (which  imposes  a  duty  upon  masters  and  persons  in  charge  of 
vessels  after  a  collision  to  stand  by  and  assist  the  other  vessel)  shall  not 
raise  any  presumption  of  law  that  the  colHsion  was  caused  by  his  wrongful 
act,  neglect,  or  default,  and  accordingly  subsection  (2)  of  that  section  shaU 
be  repealed. 

Jurisdiction  In  cases  of  loss  of  lite  or  personal  injury. 

5.  Any  enactment  which  confers  on  any  court  Admiralty  jurisdiction  in  respect 
of  damage  shall  have  effect  as  though  references  to  such  damage  included 
references  to  damages  for  loss  of  life  or  personal  injury,  and  accordingly  pro- 
ceedings in  respect  of  such  damages  may  be  brought  in  rem  or  in  personam. 

Provisions  as  to  Salvage. 

General  duty  to  render  assistance  to  persons  In  danger  at  sea. 
6.    1.  The  master  or  person  in  charge  of  a  vessel  shall,  so  far  as  he  can  do  so  without 
serious  danger  to  his  own  vessel,  her  crew  and  passengers  (if  any),  render 
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assistance  to  every  person,  even  if  such  person  be  a  subject  of  a  foreign  State 
at  war  with  His  Majesty,  who  is  found  at  sea  in  danger  of  being  lost,  and, 
if  he  fails  to  do  so,  he  shall  be  guilty  of  a  misdemeanour. 
2.  Compliance  by  the  master  or  person  in  charge  of  a  vessel  with  the  provisions 
of  this  section  shall  not  affect  his  right  or  the  right  of  any  other  person  to 
salvage. 

Apportionment  ol  salvage  amongst  owners,  &c.,  ol  foreign  ship. 

7.  Where  any  dispute  arises  as  to  the  apportionment  of  any  amount  of  salvage 
among  the  owners,  master,  pUot,  crew,  and  other  persons  in  the  service  of  any 
foreign  vessel,  the  amount  shall  be  apportioned  by  the  court  or  person  making 
the  apportionment  in  accordance  with  the  law  of  the  country  to  which  the  vessel 
belongs. 

General  Provisions. 
Limitation  of  actions. 

8.  No  action  shall  be  maintainable  to  enforce  any  claim  or  lien  against  a  vessel 
or  her  owners  in  respect  of  any  damage  or  loss  to  another  vessel,  her  cargo  or 
freight,  or  any  property  on  board  her,  or  damages  for  loss  of  life  or  personal 
injuries  suffered  by  any  person  on  board  her,  caused  by  the  fault  of  the  former 
vessel,  whether  such  vessel  be  wholly  or  partly  in  fault,  or  in  respect  of  any 
salvage  services,  unless  proceedings  therein  are  commenced  within  two  years 
from  the  date  when  the  damage  or  loss  or  injury  was  caused  or  the  salvage 
services  were  rendered,  and  an  action  shall  not  be  maintainable  under  this 
Act  to  enforce  any  contribution  in  respect  of  an  overpaid  proportion  of  any 
damages  for  loss  of  life  or  personal  injuries  unless  proceedings  therein  are 
commenced  within  one  year  from  the  date  of  payment: 

Provided  that  any  court  having  jurisdiction  to  deal  with  an  action  to  which 
this  section  relates  may,  in  accordance  with  the  rules  of  court,  extend  any  such 
period,  to  such  extent  and  on  such  conditions  as  it  thinks  fit,  and  shall,  if 
satisfied  that  there  has  not  during  such  period  been  any  reasonable  opportunity 
of  arresting  the  defendant  vessel  within  the  jurisdiction  of  the  court,  or  within 
the  territorial  waters  of  the  country  to  which  the  plaintiff's  ship  belongs  or  in 
which  the  plaintiff  resides  or  has  his  principal  place  of  business,  extend  any  such 
period  to  an  extent  sufficient  to  give  such^reasonable  opportunity. 

Application  of  Act. 

9.  1.  This  Act  shall  extend  throughout  His  Majesty's  dominions  and  to  any 

territories  under  his  protection,  and  to  Cjrprus : 

Provided  that  it  shall  not  extend  to  the  Dominion  of  Canada,  the 
Commonwealth  of  Australia,  the  Dominion  of  New  Zealand,  the  Union  of 
South  Africa,  and  Newfoundland. 

2.  This  Act  shall  not  apply  in  any  case  in  which  proceedings  have  been  taken 
before  the  passing  thereof  and  aU  such  cases  shall  be  determined  as  though 
this  Act  had  not  been  passed. 

3.  The  provisions  of  this  Act  shall  be  applied  in  all  cases  heard  and  determined 
in  any  court  having  jurisdiction  to  deal  with  the  case  and  in  whatever 
waters  the  damage  or  loss  in  question  was  caused  or  the  salvage  services 
in  question  were  rendered,  and  subsection  (9)  of  section  twenty-five  of  the 
Supreme  Court  of  Judicature  Act,  1873,  shall  cease  to  have  effect. 

4.  This  Act  shall  apply  to  any  persons  other  than  the  owners  responsible  for 
the  fault  of  the  vessel  as  thought  the  expression  "owners"  included  such 
persons,  and  in  any  case  where,  by  virtue  of  any  charter  or  demise,  or  for 
any  other  reason,  the  owners  are  not  responsible  for  the  navigation  and 
management  of  the  vessel,  this  Act  shall  be  read  as  though  for  references 
to  the  owners  there  were  substituted  references  to  the  charterers  or  other 
persons  for  the  time  being  so  responsible. 

Short  title  and  construction. 

10.    This  Act  may  be  cited  as  the  Maritime'Conventions  Act,  1911,  and  shall  be 
construed  as  one  with  the  Merchant  Shippings  Acts,  1894  to  1907. 
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Finance  Act,  1912. 

2  &  3  Geo.  V. 

Cap.  VIII. 

Stamping  of  policies  of  sea  insurance  which  are  subject  to  a  con- 
tingent increase  of  premium. 


8.  Where  the  premium  or  consideration  for  a  policy  of  sea  insurance  is  ex- 
pressed to  be  a  sum  not  exceeding  the  rate  of  half-a-crown  per  cent,  of  the  sum 
insured,  and  is  subject  to  an  increase  (whether  defined  or  not  in  the  policy)  in 
the  event  of  the  occurrence  of  a  specified  contingency,  the  premium  or  consideration 
shall,  for  the  purpose  of  the  Stamp  Act,  1891,  be  treated  as  a  premium  or  con- 
sideration not  exceeding  the  rate  of  half-a-crown  per  cent,  on  the  sum  insured. 
But  if,  owing  to  the  occurrence  of  the  contingency  which  is  the  occasion  for  an 
increase  of  the  premium  or  consideration,  the  premium  or  consideration  is  increased 
so  as  to  exceed  the  rate  of  half-a-crown  per  cent,  of  the  sum  insured,  the  policy 
or  a  new  policy  to  be  thereupon  issued  shall  be  stamped  with  such  an  additional 
sum  as  is  required  to  represent  the  additional  duty  payable,  and  may  be  so 
stamped  without  penalty  at  any  time  not  exceeding  thirty  days  after  the  date 
on  which  the  increased  premium  or  consideration  becomes  ascertained. 
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ABANDONMENT:  see  MARINE  INSURANCE. 

ABBREVIATIONS,  20—26. 

ABSCONDING  BANKRUPT,  696—698,  847,  916. 

ACCEPTANCE: 

conditional,  261,  262. 

for  honour,  262,  832. 

of  bill  of  exchange,  261,  262,  820,  821. 

of  goods  for  purpose  of  4th  section  of  Sale  of  Goods  Act,  343,  361,  929. 

of  offer,  207—209. 

ratification  of,  168. 
when  complete,  208,  209. 
ACCIDENT  INSURANCE  COMPANIES,  138—140,  1139:  see  ASSURANCE  COMPANIES. 
ACCOMMODATION  BILL,  264,  284. 
ACCORD  AND  SATISFACTION,  244. 
ACCOUNT  STATED,  214. 
ACCOUNTS: 

assurance  companies,  1132. 

companies,   124,   125,   1060—1062. 

partnership,  148,   150,   154,  909,  910. 
ACKNOWLEDGMENT : 

to  prevent  operation  of  Statute  of  Limitations,  166,  245,  296. 
ACT  OF  BANKRUPTCY,  686—709,  840,  841. 

application  for  committal  under  Debtors  Act,  869. 

assignment  of  whole  property  in  consideration  of  antecedent  debt,  691 — 694. 

beginning  to  keep  house,  696 — 698. 

conveyance  or  assignment  for  benefit  of  creditors  generally,  686 — 689. 

departing  out  of  England  or  otherwise  absenting  self,  696 — 698. 

execution  levied,  698,  913,  914. 

filing  declaration  of  inability  to  pay  debts,  698. 

fraudulent  conveyance,  gift,  etc.,  689 — 694. 

fraudulent  preference,  690,  693 — 696. 

Ireland,  768—771. 

non-compliance  with  bankruptcy  notice,  698 — 706. 

notice  of  suspension  of  payment,  706 — 709. 

presenting  bankruptcy  petition,  698,  728. 

Scotland,  762,  763. 
ACT  OF  GOD,  575. 
ACTION  OF  RESTRAINT,  380. 
ACTUAL  TOTAL  LOSS,  536,  537. 
ADJUSTMENT: 

of  general  average,  417,  571,  572. 
ADMINISTRATION : 

of  estates  of  aliens,  810. 

of  insolvent  estates,  873,  874,  919. 
ADMINISTRATION  ORDER: 

in  lieu  of  committal,  872,  873. 
ADMIRALTY  ACTIONS: 

arrest  of  ship,  457,  458,  1143,   1144. 

bottomry,  501. 

claims  of  stevedores,  etc.,  491,  1143,  1144. 

damage  to  cargo,  454,  455. 

foreign  ships:  see  FOREIGN  SHIP. 

jurisdiction  of  county  court,  435. 

limitation,  of  liabiUty,  464 — 468. 

loss  of  Ufe  or  personal  injury,  456 — 460. 

marshalling,  503,  504. 

necessaries,  487 — 491. 

procedure  in,  75 — 77. 

service  of  writ,  47. 

wages,  494 — 496. 

workmien's  compensation,  457 — 459. 
ADMIRALTY  DIVISION: 

jurisdiction  of,  50—52,  93,  94,  435,  436. 
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ADMIRALTY  DIVISION— coniinued. 

claims  for  stowing  cargo,  etc.,  491,  1143,  1144. 

damage  to  goods,  claims  in  rem  for,  454. 

damage  to  or  by  ships,  439,  440. 

in  collision  cases,  51,  52,  93,  439,  440. 

loss  of  life  or  personal  injury,  456 — 460. 

necessaries,  487 — 491. 

salvage.  477. 
ADVANCE  FREIGHT,  412,  413. 

lien  for,  419. 
AFFIDAVITS: 

abroad  for  use  of  English  courts,  897,  898.  J 
before  diplomatic  agent,  897,  898. 
AFFREIGHTMENT,    384  et  eeq.     See  BILL  OF   LADING,    CHARTERPARTY,    CARGO, 
DEMURRAGE. 
act  of  God,  384. 
barratry,  404,  405. 
conflict  of  laws,  390,  391. 
construction  of  contract  of,  389 — 391. 
contract  of,  by  what  law  governed,  390,  391. 
damage  to  goods  by  collision,  453,  454. 
deck  cargo,  399. 
delay  by  shipowner,  393,  394. 
deviation,  394,  395. 
discharge  of  cargo,  405,  406. 
duties  of  consignee,  405,  406. 
evidence  of  usage,  389. 
excepted  perils,  403 — 405. 
explosives  and  dangerous  goods,  3''8. 
fire,  loss  or  damage  by,  385,  967. 
form  of  contract,  385. 
freight:  see  FREIGHT, 
general  ship,  385. 
grain  and  timber  cargoes,  378. 
inherent  defect,  384,  385. 
jettison,  384. 
King's  enemies,  384. 
leakage  and  breakage,  405. 

liability  of  shipowner  at  common  law,  384,  385. 
lien  for  freight,  418—420. 
mate's  receipt,  401. 

measure  of  damages  for  breach  of  contract:  see  DAMAGES, 
parol  evidence  to  explain  contract  of,  388 — 390. 
perils  of  the  sea,  what  are,  405. 
place  of  dohvery,  405. 
"pirates,  rovers,  and  thieves",  404. 
remedies  for  breach,  422 — 429. 

representations,  conditions  and  warranties,  391 — 395. 
Scotland,  653—666. 
seaworthiness,  392,  393. 
statutory  exceptions  to  liability,  385. 
statutory  limit  of  liability,  385,  967—969. 
theft  of  gold,  silver,  etc.,  385,  967. 

warehousing  goods,  where  consignee  fails  to  take  delivery,  406,  407,  964 — 967. 
AGENCY.    See  AGENT, 
by  estoppel,   164. 
capacity  of  parties,  161,  162. 
definition  and  nature  of,   160. 
del  credere,  161. 
delegation  of,   175,   176. 
determination  of,  201 — 204. 
by  bankruptcy,  203. 
by  death  or  insanity,  202,  203. 
by  notice  of  revocation  or  renunciation,  203,  204. 
doctrine  of  ratification,  167 — 170. 
duties  arising  from  fiduciary  nature  of,  177 — 179. 
gratuitous,   176,   177. 
how  constituted,   163,  164. 
implied,   163,   164. 

of  married  women,   164 — 166. 
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AGENCY— continued. 

interpretation  of  terms,   160. 

introduction,   160. 

Ireland,  663. 

of  necessity,  164. 

relations  between  agent  and  third  persons,  196 — 201. 

principal  and  agent,   180 — 187. 

principal  and  third  persons,   187 — 196. 

principal  and  sub-agent,   176. 
unlawful,   177. 

what  may  be  delegated,   162. 
AGENT: 

acknowledgment  by,  to  prevent  operation  of  Statute  of  Limitations,  166,  809. 

admissions  by,   195.  ,. 

appointment  of,  166,  167. 

appointment  of  sub-agent  by,   175. 

apparent  authority,   188. 

assignment  of  funds  in  hands  of,  199,  200. 

authority,   170—175. 

ambiguous,   170,   171. 

as  between  principal  and  third  persons,*^188. 

cannot  exceed  powers  of  principal,   170. 

construction  of,   170,  171. 

coupled  with  an  interest,  202. 

delegation  of,   175,   176. 

doctrine  of  holding  out,   164. 

Factors  Act,  189:  see  FACTORS  ACT. 

how  conferred,   166,  167,  170. 

how  revoked,  201,  202. 

implied,   171—175. 

joint  and  joint  and  several,  162,   163. 

may  be  express  or  implied,   170. 

ostensible,   188. 

revocation  of — - 

by  bankruptcy,  203. 

by  death  or  insanity,  202,  203. 

by  notice,  203,  204. 

to  cancel  contracts,   172. 

to  expend  money  for  unlawful  purpose,  203. 

to  execute  a  deed,  how  given,  166. 

to  receive  payment,   170,   173. 

to  sign  contract  so  as  to  satisfy  Statute  of  Frauds,  163,  167,   171. 

when  irrevocable,  202. 
bankruptcy  of,  203,  752. 

bill  of  exchange  indorsed  by,  liability  to  principal  on,   180. 
breach  of  duty  by,   180,   181. 
bribery  of,   181,   182,   196,  991,  992. 
capacity  to  act  as,   161,   162. 

confidential  powers  cannot  be  delegated  to,  162. 
co-agents,   162,   163,   182. 
commission,  when  payable,   183. 

contracts   by,    in   own   name,    admissibiUty   of   parol   evidence   to   show  who   is   princi- 
pal, 191. 
dealings  by,  with  money  and  negotiable  securities,   189. 
defences  against,  when  suing  on  contract,  201. 
definitions,   160,   161. 
disobedience  to  instructions,   180,   181. 
dealings  with  principal,  178. 
del  credere,  161,   180. 
delegation  of  authority  by,  175,   176. 
determination  of  agency,  201 — 204. 

authority,  when  irrevocable,  202. 

by  bankruptcy,  203. 

by  death  or  insanity,  202,  203. 

by  withdrawal  of  assent,  203,  204. 
duties  of: 

arising  from  fiduciary  relationship,  177 — 179. 

full  disclosure,  178. 

generally,   176—178. 

good  faith,  178. 
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duty  to  account  for  money  received  to  principal's  use,  177. 
for  secret  profits,  179. 
to  disclose  personal  interest,  178. 
to  exercise  due  skiU,  care,  and  diligence,  177. 
equitable  assignment  of  funds  in  hands  of,  199,  200. 
election  to  give  exclusive  credit  to,  192. 
estoppel  of,   163,   177,  178. 

for  sale  of  horse,  implied  authority  to  warrant,   171,   172. 
Factors  Act,  189:  see  FACTORS  ACT. 
fraud  by,  liability  of  principal  for,  194. 
gratuitous,  176,   177. 
implied  authority: 

of  auctioneer  to  sign  contract,  163,  174. 

of  general  agent,   171,   172. 

of  reputed  wife,  166. 

of  wife  to  pledge  husband's  credit,  164 — 166. 

to  act  on  customs  and  usages  of  trade,  172,  173. 

to  do  what  is  necessary  for  or  incidental  to  express  authority,  171,  172. 
implied  warranty  of  authority,  198,  199. 
indemnity  and  reimbursement,  184,  185. 
infant,   161,  162. 
interest,  hability  to  pay,   182. 
joint  principals,  177. 
just  allowances,   177. 

judgment  against,  a  bar  to  action  against  principal,  192,  194. 
knowledge  of,  when  imputed  to  principal,  195. 
liability  of,  to  principal,   180 — 182. 
liability  of  principal  for  acts  of: 

fraud,  194. 

holding  out,   190. 

nature  of  liability  for  wrongs,   194. 

ostensible  authority,  188,  189. 

representations,  194,  195. 
liability  of  principal  on  contracts  of: 

bills  of  exchange,  etc.,  188,  286. 

election  to  look  to  agent,  .192. 

foreign  principal,  172. 

generally,   180,   181. 

settlement  by  principal  with  agent,  193,  194. 
liability  of  agent  to  third  persons: 

breach  of  warranty  of  authority,  198. 

for  torts,  201. 

fraud,  199. 

measure  of  damages  for  breach  of  warranty  of  authority,  199. 

on  contracts,  196 — 198. 

admissibiUty  of  parol  evidence,  197,  198. 
bills  of  exchange,  etc.,   197,  286. 
by  special  custom,  198. 
deeds,   197. 

fictitious  or  non-existent  principal,  198. 
written  contracts  generally,   197,  198. 
lien  of,  185—187. 

married  woman  as  agent  for  husband,   164 — 166. 
mercantile,  dispositions  by,  161,   189:  see  FACTORS  ACT. 
misappropriation  by,   194. 
money  received  by,  to  use  of  principal,  177,   199. 

to  use  of  third  persons,   199,  200. 
negligence  of,   180,   181. 
notice  to,  195. 
of  corporation,   167. 
of  necessity,  164. 
payment  to,   170. 

by  cheque,   170. 

by  set-off  or  settlement  of  accounts,  170,  173,  193,  194. 
payments  and  acts  by,  under  power  of  attorney,  without  notice  of  revocation,  816. 
production  of  accounts  and  documents,  176. 
purchase  of  principal's  property  by,   178. 
payment  by,  of  principal's  money  to  own  account,   177. 
principal,  how  far  bound  by  acts  of,  187 — 190. 
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actual  and  ostensible  authority,  187 — 189. 

admissions,   195. 

after  revocation  of  authority,  204. 

dealings  with  negotiable  instruments,   189. 

doctrine  of  holding  out,   190. 

effect  of  Factors  Act,   189. 

notice  of  want  of  authority,   189,  190. 
ratification,   167 — 170. 

effect  of,   169,  170. 

form  and  conditions  of,   169. 

limitations  to  doctrine  of,   168,   169. 

of  contracts,   168,   170. 

what  may  be  ratified,   167. 

who  may  ratify,   167,  168. 
remuneration,   182 — 184. 

damages  for  wrongfully  preventing  earning  of,  183,  184. 

gaming  and  wagering,  184. 

misconduct  and  breach  of  duty,  182,   184. 

quantum  meruit,   183. 

receipt  of,  from  third  persons,   179. 

unauthorised  transactions,  184. 

unlawful  transactions,   184. 

what  is  necessary  to  maintain  claim  for  commission,  183. 

when  contract  to  pay,  will  be  implied,  182. 

where  express  contract  for,   182,   183. 
renunciation  of  authority,  203. 
revocation  of  authority,  201 — 204,  816. 
right  of  principal  to  sue  on  contracts  of: 

defences  available  against  principal,   193. 

foreign  principal,  191. 

generally,   190,   191. 

when  subservient  to  right  of  agent,   193,   194,  200. 
right  of,  to  set  up  jua  iertii,  177. 

to  sue  for  repayment  of  money  paid,  201. 

to  sue  third  persons  on  contracts,  200,  201. 
secret  instructions  to,   188. 
secret  profits,   179. 
service  of  writ  of  smnmons  on,   162. 
set-off  against,  when  available  against  principal,  193. 
signature  by,   "per  procuration,"   190,  286. 
sub-agent,  relations  between  principal  and,  176. 

liability  of  agent  for  acts  of,   182. 

lien  of,   187. 
use  by,  of  information  acquired  as  agent,   178. 
what  may  be  done  by  means  of  an,   162. 
when  deemed  to  contract  personally,   196 — 198. 
AGREEMENT:  see  CONTRACT. 
ALIEN: 

administration  of  estate  of  deceased,  810. 
enemy;  contracts  with,  225. 
service  on,  out  of  the  jurisdiction,  43 — 46. 
ALIMONY: 

not  provable  in  bankruptcy,  756. 
ALTERATION: 

bank  note,  232. 

bill  of  exchange,  259,  278,  290—292. 
contracts  generally,  231,  232. 
marine  insurance  policy,  925. 
AMALGAMATION : 

of  assurance  companies,   139,   140,   1133,   1134. 
AMERICAN  RAILWAY  SHARES: 

transfer  of,  254. 
ANIMALS: 

carriage  of,  584 — 586. 
ANNUITY: 

proof  for,  in  bankruptcy,  756. 
APPEAL,  63—66. 
history,  39,  40. 
in  bankruptcy,  680—682. 
B  74 
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Scotland,  82. 

stay  of  execution  pending,  65. 

to  Court  of  Appeal,  64,  88—90. 

time  for,  65. 

to  House  of  Lords,  64—66,  88—90. 
from  Court  of  Session,  78. 
APPEARANCE,  52,  53. 

default  of,  53. 

entry  of,  52,  53. 

time  for,  53. 
APPRENTICE: 

bankruptcy  of  master,  851,  852. 

contract  of  apprenticeship,  217,  218. 

determination  of  contract,  234,  235. 

summary  jurisdiction,  218. 
APPROPRIATION  OF  PAYMENTS,  239,  240,  309. 

by  banker,  240,  309,  310. 
ARBITRATION,  243,  900—904. 

appointment  of  arbitrator  by  the  Court,  901. 

appointment  of  umpire,  901,  904. 

attendance  of  witnesses  and  production  of  documents,  903. 

authority  of  arbitrator,  902. 

by  companies,   1062,  1063. 

costs,  904. 

death  or  refusal  to  act  of  arbitrator,  901. 

default  in  appointing  arbitrator,  901. 

references  by  order  of  court,  902,  903. 

setting  aside  award,  902. 

statement  of  special  case,  903. 

stay  of  proceedings,  901. 

submission  to,  900,  904. 

irrevocable  except  by  leave,  900. 

time  for  award,  904. 
ARREST: 

of  ship,  457,  458,  1143,  1144. 
ARRESTMENT  (SCOTLAND),  82,  83,  656. 
ASSIGNMENT: 

choses  in  action,  229. 

at  common  law,  228. 
by  operation  of  law,  229,  230. 
in  equity,  751,  752. 
Scotland,  654,  655. 

equitable,  what  amounts  to,  751,  752. 

for  benefit  of  creditors:  see  DEEDS  OF  ARRANGEMENT. 

funds  in  hands  of  agent  or  banker,   199,   200,   308. 

marine  insurance  policy,  528,  529,  1000. 

share  in  partnership,  148,   149,  910. 

rights  of  assignee  on  dissolution,  155,  910. 

trade  mark,  610,  611,  615,  616,  982,  983. 
ASSOCIATION:  see  COMPANY;  PARTNERSHIP. 
ASSURANCE  COMPANIES  ACT: 

accounts  and  balance  sheets,  1132. 

actuarial  report  and  abstract,  1132. 

audit,   1133. 

amalgamation  and  transfer,  1133,  1134. 

alteration  of  forms,  1136. 

companies  to  which  the  Act  applies,  1130,   1131. 

copies  of  accounts,  etc.,  right  of  shareholders  to,   1133. 

custody  and  inspection  of  documents  deposited  with  Board  of  Trade,  1136. 

deposit,   1131. 

of  accounts  etc.  with  Board  of  Trade.  1132,  1133. 

deed  of  settlement,  1133. 

evidence  of  documents,   1136. 

list  of  shareholders,   1133. 

modifications  in  case  of  accident  insurance  companies,   1139. 

bond  investment  companies,  1140,  1141. 
employers'  liability  insurance  companies,   1140. 
fire  insurance  companies,  1138,  1139. 
life  assurance  companies,   1137,  1138. 
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penalties,  1136. 

savings  and  interpretation,  1137. 

service  of  notices,   1136. 

separation  of  funds,  1132. 

statement  of  business,  1132. 

winding  up: 

of  subsidiary  companies,  1135. 
power  of  court  to  reduce  contracts,  1135. 
special  provisions  as  to,   1134,  1135. 
valuation  of  annuities  and  policies,  1135. 
ATTACHMENT: 

of  debts,  68,  69. 

■writ  of,  66,  67,  94. 
AUCTION,  SALE  BY,  344. 
AUCTIONEEB:  see  AGENT. 

authority,  174. 

duties,  180. 

implied  authority  to  sign  contract  for  highest  bidder,   163,  174. 

liability  of,  on  contract  of  sale,   196. 

must  accept  highest  bid,  if  without  reserve,  180,  196. 

negligence  of,   180,  181. 

no  implied  authority  to  sell  privately,  174. 

payment  of  deposit  to,  180. 

right  of,  to  sue  on  contract  of  sale,  200. 
AVERAGE:  see  GENERAL  AVERAGE. 

B 

BAIL: 

in  admiralty  actions,  75,  76. 
BANKER;  BANKING: 

and  customer,  relationship  between,  275,  303 — 307. 

appropriation  of  payments  and  drawings,  240.  309,  310. 

assignment  of  funds  in  hands  of,  307,  308. 

authority  and  duty  to  pay  customer's  cheque,  how  revoked,  275,  304,  305,  834. 

bankruptcy  of,  752. 

bills  deposited  with,  for  collection,  752. 

branches  and  correspondents,  300,  301,  304. 

certifying  cheques,  275,  277,  304. 

charges,  306. 

circular  notes,  302. 

clearing  house,  299. 

collecting  banker,  protection  of,  280,  281. 

country  bankers,  789 — 791. 

closing  account,  306,  307. 

current  account,  303,  304. 

damages  for  wrongfully  dishonouring  cheque,  241,  275,  304. 

deposit  of  securities  with,  310. 

of  money;  deposit  receipt,  308,  309. 
documents  of  credit,  301,  302. 
duty  as  to  payment  of  cheques  and  bills,  275,  303,  304. 

crossed  cheques,  380,  834,  835. 

of  secrecy,  303. 

to  make  returns  of  members,  and  notes  in  circulation,  275,  298. 
forged  bills  and  cheques,  266,  278. 
forged  indorsement,  collection  of  cheque  under,  280,  281.  835. 

payment  under,  278,  279,  831. 
foreign  and  colonial  banks,  300. 
formation  of  banks,  298. 
general  lien  of,  186,  310,  311. 
history,  297,  298. 
Ireland,  664—666. 
letters  of  credit,  302. 
liability  of,  as  bailee  for  reward.  310. 

as  gratuitous  bailee,  310. 

for  wrongful  dealing  with  trust  money,  305,  306. 
loans  to  companies,  310. 
marking  cheque,  275,  277,  304. 
negligence  in  drawing  cheque,  277,  278. 
not  liable  to  holder  for  wrongfully  dishonouring  cheque,  303. 

74* 
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overdraft,  303,  304,  306. 

right  of,  to  issue  bank  notes,  288,  297,  298,  789—791,  798,  799,  802,  803. 

Scotland,  642—646. 

specific  appropriation,  307,  308. 

transfer  from  one  account  to  another,  307. 

wrongful  dishonouring  of  cheque,  275. 
BANKERS'  BOOKS— 

evidence,  301. 
BANKERS'  CLEARING  HOUSE,  299. 
BANK  HOLIDAYS,  812—814. 

Ireland,  666,  976. 
BANKING  COMPANY,  140,  141. 

audit,  299,  1062. 

contract  for  sale  or  purchase  of  shares  in,   141,  812. 

duty,  to  make  returns  and  publish  statements,   140,  298,  1059. 

illegal,  98,  298. 

incorporation  or  registration,  298,   1099. 

unclaimed  dividends,  299. 
BANK  NOTES,  140. 

alteration,  232. 

as  tender,  258,  301,  799. 

definition,  301. 

Ireland,  664 — 666. 

issue  of,  297,  298,  789—791,  802,  803. 

reissue  of,  922. 

Scotland,  646. 

stamp  duty,  288,  298,  301,  790,  791,  922,  926. 

Statute  of  Limitations,  302. 
BANK  OF  ENGLAND,  297,  298,  790,  798,  799,  80i:— 804. 
BANK  OF  IRELAND,  665. 
BANK  OF  SCOTLAND,  642,  643. 
BANK  POST  BILLS,  302. 
BANKRUPT:  see  BANKRUPTCY. 

absconding,  696—698,  847,  916. 

actions  by,  754,  755. 

after-acquired  property,  711,  741. 

allowance  to,  859. 

arrest  of,  847. 

criminal  proceedings  against,  759,  849. 

discharge,  848,  849,  916,  917. 

disqualifications,  685. 

duty  of,  to  assist  in  realisation  of  property,  846,  847. 

fraudulent,  759. 

obtaining  credit  without  disclosing  bankruptcy,  759. 

personal  earnings,  729. 

property  of,  750 — 755. 

public  examination,  734,  735,  844. 

salary,  pension,  etc.,  of,  855. 

trust  property  of,  751,  752. 

voluntary  settlements  by,  853. 
BANKRUPTCY— 

accounts  of  trustee,  862,  863. 

acts  of  bankruptcy,  686—709,  840,  841. 
application  for  committal,  869. 
assignment  for  antecedent  debt,  691,  692,  694. 

of  substantially  whole  of  property,  691 — 694. 
beginning  to  keep  house,  696 — 698. 

conveyance  or  assignment  for  benefit  of  creditors,  686 — 689. 
departing  out  of  England  or  otherwise  absenting  self,  696 — 698. 
execution  levied,  698,  913,  914. 
filing  declaration  of  inability  to  pay  debts,  698. 
fraudulent  conveyance,  gift,  etc.,  689 — 694. 
fraudulent  preference,  690,  693 — 696. 
non-compliance  with  bankruptcy  notice,  698 — 706. 
notice  of  suspension  of  payment,  706 — 709. 
presenting  bankruptcy  petition,  698,  728. 

adjournment,  718,  723,  725,  726. 

adjudication,  order  of,  735,  736,  741,  844,  845. 
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administration  order,  872,  873. 

of  estate  of  deceased  insolvent  in,  873,  874,  919. 
affidavit  of  petitioning  creditor,  715,  725. 
after-acquired  property,  711,  741. 
alien,  677,  678,  682,  684,  687. 
amendment  of  petition,  715. 
annulling  adjudication,  719,  720,  758,  850. 
appeal  to  Court  against  trustee,  865. 
appeals  and  rehearings,  680—682,  705,  706,  869. 

from  County  Court,  675,  680,  681. 
appointment  of  new  trustees,  864. 

approval  of  composition  or  scheme  of  arrangement,  737 — 740. 
arrest  of  debtor,  847. 
available  act  of  bankruptcy,  713. 
avoidance  of  settlements,  853. 
bankruptcy  notice,  698 — 705. 

costs,  699,  700. 

formal  defects,  706. 

interest,  703. 

married  woman,  700,  701. 

part  payment,  702 — 704. 

pajrment  by  instalments,  703—^705. 

preventing  debtor  from  complying  with,  702. 
Board  of  Trade  control,  859 — 865. 
carrying  on  debtor's  business,  731,  859. 
Chambers,  proceedings  in,  677. 
claims  arising  out  of,  jurisdiction,  678. 
choses  in  action  of  bankrupt,  754,  755. 
committee  of  inspection,  746,  845,  846. 
composition  or  scheme,  736 — 744,  914,  915. 
computation  of  time,  877. 
conditions  for  presentation  of  petition,  715. 

consideration  for  judgment  debt  may  be  inquired  into,  706,  717. 
consolidation  of  proceedings,  722,  870. 
constitution  of  Bankruptcy  Court,  677. 
contents  of  petition,  715,  716. 
contingent  liabilities,  756. 
conveyance  of  copyholds  of  bankrupt,  854. 
convict,  685. 

costs,  727,  728,  730,  758,  861,  869. 
Coimty  Court  jurisdiction,  677 — 679,  866,  868. 
creditor's  petition,  709 — 716. 
criminal  proceedings,  759,  849. 
cross-examination  of  petitioning  creditor,  725. 
damages  for  tort  not  provable,  755. 
death  of  debtor,  684,  716,  723. 
debtor's  statement  of  affairs,  733,  734,  843,  844. 
debtor's  petition,  728 — 730. 

deeds  of  arrangement,  676,  686 — 689,  759,  760,  905. 
•  default  in  pa3?ment  of  composition,  740. 
discharge  of  bankrupt,  848,  849,  916,  917. 
disclaimer  of  onerous  property,  755,  856,  857,  918. 
discovery  of  debtor's  property,  674,  747 — 749,  847,  848. 
discretion  of  Court  to  refuse  receiving  order,  717 — 719. 
dismissal  of  petition,  714,  717,  718,  722. 
disqualifications  created  by,  685,  849,  850,  917. 
distress  for  rent,  852. 
dividends,  858,  859. 

duties  of  debtor  as  to  discovery  and  realisation  of  property,  846,  847. 
effect  of  discharge  on  debts  and  Uabilities,  739,  740,  848,  849,  917,  918. 
effects  of  receiving  order,  730 — 732. 
equities  against  bankrupt,  753. 
evidence,  875 — 877. 

on  petition,  716,  724,  725. 
examination  as  to  debtor's  property,  747 — 749. 
executions,  698,  732,  749,  853,  918. 
extension  of  time,  723,  869. 
fees  and  salaries,  875. 
final  judgment,  699—705. 


1158  INDEX. 

BAJSTKRtrPTCY— conimMed. 

first  meeting  of  creditors,  735,  746,  883. 
foreign  bankruptcy,  684. 

debtor,  677,  678,  682,  684,  687. 

property,  754. 
formal  defects  in  proceedings,  680,  714,  877. 
fraudulent  bankrupt,  759,  848,  881,  882. 

preference,  693—696,  741 — 743,  853. 
future  debts,  886. 
hearing  of  petition,  724—726,  842. 
historical  introduction,  672 — 677. 
infants,  682,  755,  756. 
injunction  to  restrain  proceedings,  679. 
interest,  713,  757,  851,  885,  920. 
interpretation  of  terms,  882. 
Irish,  677:  see  BANKRUPTCY  (IRELAND), 
joint  debtors,  870. 
joint  petition,  729. 
jurisdiction,  677 — 679,  865 — 868. 
loan  by  wife,  839. 
London  district,  677. 
lunatic,  683. 

malicious  prosecution  of  proceedings  in,  720,  721. 
married  woman,  683,  700,  701,  754. 
meetings  of  creditors,  883,  884,  919. 
mutual  dealings,  757,  851. 

notice  of  intention  to  oppose  petition,  723,  724. 
non-appearance  of  debtor,  724. 
official  receivers,  730,  731,  859—861. 
onerous  property,  disclaimer  of,  755,  856,  857. 
order  and  disposition  clause,  750,  755. 
orders  and  warrants,  enforcement  of,  871. 
partners,  164,   156,  684,  851,  870. 
pay  and  pensions,  855. 
peer,  685. 

pending  actions,  679,  732,  868. 
personal  earnings,  729. 
petition  by  debtor,  728 — 730,  842. 

by  creditor,  709—716. 
petitioning  creditor's  defet,  705,  710,  712—714. 
power  of  Court  to  go  behind  judgment,  706,  717. 

to  rescind  and  vary  orders,  720. 
powers  of  Official  Receiver,  730 — 732. 

of  trustee  in  bankruptcy,  857,  858. 
preference  of  particular  creditors  in  composition,  741 — 743. 
preferential  debts,  676,  896,  897. 
private  deeds  of  arrangement,  759,  760. 
privilege  of  ambassadors,  etc.,  685,  686. 
procedure  generally,  679,  680. 

on  petition,  714 — 726. 
proof  of  debts,  755—757,  850—852,  884—886. 
property  of  bankrupt,  750 — 755. 
protected  transactions,  688,  854. 
proxies  at  meetings  of  creditors,  883,  884,  920. 
public  examination  of  debtor,  734,  735,  844,  914. 
realisation  of  property,  730,  731. 
receiving  order,  726,  727,  841-843. 
redirection  of  letters,  847. 
registrars,  jurisdiction  of,  867,  868. 
rehearings,  680. 

relation  back  of  trustee's  title,  749,  750,  852. 
release  of  trustee,  863,  864. 
removal  of  trustee,  746,  864,  919. 
remuneration  of  trustee,  727,  861,  918. 

of  special  manager,  745. 
reputed  ownership,  674,  750,  765. 
rescission  of  receiving  order,  681. 
revocation  of  authority  of  agent  by,  203. 
right  of  wife  to  prove  for  loan,  839. 
rights  and  duties  of  official  receiver,  860,  861. 
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rights  of  action  of  bankrupt,  754,  755. 
rules,  679,  874,  875. 

scheme  of  aMangement,  736 — 744,  914,  915. 
Scottish,  677:  see  BANKRUPTCY  (SCOTLAND), 
second  petition  on  same  act  of  bankruptcy,  724. 
secured  creditor,  732,  733,  883—885. 
petition  by,  712—714. 
proof  by,  885. 
vote  of,  883,  884. 
seizure  of  property  of  debtor,  854. 
sequestration  of  ecclesiastical  benefice,  855. 
service  of  bankruptcy  notice,  680. 

of  creditor's  petition,  715,  716. 
of  notices  generally,  877. 
set-off,  674,  675,  757,  851. 
small  bankruptcies,  731,  758,  872,  873. 
special  manager,  744,  745,  843. 
statement  of  affairs,  733,  734,  843,  844. 
stay  of  proceedings,  721,  722,  727,  842,  843. 
"sufficient  cause"  for  dismissing  petition,  717,  718. 
surety,  756. 

title  of  trustee,  749,  750,  852. 

trustee  in  bankruptcy,  731,  745,  746,  845,  861—865. 
trust  property,  751,  752. 
unclaimed  funds  and  dividends,  880,  881. 
unliquidated  damages,  755,  756,  850. 
who  may  be  bankrupt,  682 — 686. 
who  may  petition,  709 — 712. 
withdrawal  of  creditor's  petition,  714,  716. 
BANKRUPTCY  (IRELAND): 

acts  of  bankruptcy,  7fi8 — 771. 

departing  from  dwelling-house,  etc.,  768,  769. 

dismissal  of  petition  for  arrangement,  768,  771. 

execution  levied,  768 — 770. 

filing  declaration  of  insolvency,  769,  770. 

non-compliance  with  debtor's  summons,  769 — 771. 

outlawry,  768,  769. 
adjudication,  772. 
administration  of  estate,  771. 
ahens,  768,  778. 
arrangements,  772. 
annulment  of  adjudication,  772. 
certificate  of  conformity,  772,  773. 
control  over  person  and  property  of  debtor,  772. 
committee  of  inspection,  771,  772. 
courts  and  jurisdiction,  767,  768,  777,  778. 
differences  between  English  and  Irish  law,  767 — 769. 
discharge  of  bankrupt,  772,  773. 
disqualifications  of  bankrupt,  773,  774. 
distraint  for  rent,  775. 
disclaimer  of  leases,  776. 
dividends,  776. 
duties  of  bankrupt,  771,  772. 
evidence,  778. 
executions,  768. 
fees,  778. 

fraudulent  debtors,  779. 
official  assignees,  776. 
partnership,  of,  776. 

petitioning  creditor's  debt,  767,  768,  771. 
preferential  debts,  775. 
preliminary  observations,  766,  767. 
proof  of  debts,  774,  775. 
property  available  for  debts,  775. 
remuneration  of  trustee,  777. 
reputed  ownership,  768,  769. 
rules  of  court,  778. 
set-off,  774,  775. 
secured  creditors,  767,  771. 
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statutes,  766. 

trustee,  771,  772,  777. 

vesting  of  estate  in  official  assignee  and  trustee,  771,  772. 
BANKRUPTCY  (SCOTLAND),  760—765. 

acts  of  bankruptcy,  762,  763. 

administration  of  estate,  765. 

aliens,  764. 

absconding  from  diligence,  763. 

associations,  763,  764. 

bibliography,  765. 

commencement  of,  763. 

cessio  bonorum,  761. 

conditions  precedent,  762,  763. 

corporations,  763,  764. 

debt  of  petitioning  creditor,  764. 

deceased  debtor,  764. 

equalisation  of  diligence,  765. 

history,  761. 

notour  bankruptcy,  762,  763. 

petition,  764,  765. 

sale  of  assets,  764,  765. 

statutory  sequestration,  763 — 765. 

statutes,  760,  761. 

suretyship,  656. 

trustee,  764,  765. 
BARRATRY,  404,  405. 

BETTING  AND  LOANS  (INFANTS)  ACT,  284,  928. 
BIBLIOGRAPHY,  27—35. 

agency,  30. 

bankruptcy  and  insolvency,  35. 
Ireland,  34. 
Scotland,  33,  34,  765. 

banking,   31. 

bills  of  exchange,  31. 

carriage  by  land,  33. 

commercial  law,  29. 
Ireland,  34. 
Scotland,  33,  34. 

commercial  treaties,  35. 

companies,  30. 

consular  law,  35. 

contracts,  30,  31. 

dictionaries,  28. 

encyclopoedias,  28,  34. 

general  treatises,  28,  29. 

goodwill,  30. 

guaranties,  31. 

history,  27.  > 

Ireland,  34. 

law  reports,  20 — 26. 

marine  insurance,  33. 

maritime  law,  32. 

merchandise  marks,  33. 

negotiable  instruments,  31. 

partnership,  30.  ' 

procedure,  28,  29. 

railway  and  canal  traffic,  33. 

sale  of  goods,  32. 

Scotland,  33,  34. 

shipping,  32. 

statutes,  27. 

Stock  Exchange,  31. 

suretyship,  31. 

trade  marks,  33. 
BILL  OF  CREDIT,  202. 
BILL  OF  EXCHANGE: 

acceptance,  261,  262,  820,  821. 
for  honour,  262,  832. 

accommodation  party,  264,  284,  822. 
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BILL  OF  EXCHANGE— continued. 
Act  of  1882...    253,  817  et  seq. 
agent,  signed  by,   191,   197,  286,  821,  822. 
alteration,  259,  278,  290—292,  831. 
amoimt,  258,  259. 
aval,  283. 

bank  holidays,  812—814. 
bearer,  260. 

bills  in  a  set,  260,  833. 
blanks  in,  259,  820.    . 
"business  day,"  meaning  of,  262. 
capacity  and  authority  of  parties,  285 — 287,  821. 
computation  of  time,  837. 
confhct  of  laws,  292,  293,  833,  834. 
conditional  acceptance,  261,  262. 
conditional  delivery,  282,  821. 
consideration,  283 — 285,  822. 
corporations  and  companies,  287. 
currency,  258,  834. 
date,  259. 

days  of  grace,  262,  819. 
definition,  817. 

delay  in  presentment,  263,  826. 
delivery  essential,  257,  261,  282,  821. 
"determinable  future  time,"  258. 
duties  of  holder,  260—263,  824—829. 
dishonour  by  non-acceptance,  260,  261,  825. 

non-payment,  263,  826. 
discharge  of,  263,  267,  830,  831. 

by  alteration,  259,  831. 

by  cancellation,  267,  831. 

by  payment,  263—266,  830,  831. 

by  waiver  or  renunciation,  267,  831. 
does  not  operate  as  an  assignment  of  funds  in  hands  of  drawee,  285,  829. 
duplicate,  260,  294. 
estoppel  of  parties,  292,  829,  830. 
essential  requisites,  257—260,  817—819. 
fictitious  payee,  265,  292,  818. 
forged  signature,  264,  265,  291,  292,  821. 
forged,  payment  of,  by  banker,  292. 
form  of,  257—260,  817—819. 
foreign,  268,  289. 
history,  251—253. 
holder  for  value,  284,  822. 
holder  in  due  course,  283,  822. 
indorsement,  282,  283,  823. 

in  blank,  260,  282,  823. 
inland  bill,  268,  289,  817,  818. 
interpretation  of  terms,  817. 
Ireland,  663,  664. 
liabihty  of  parties,  829,  830. 
limitation  of  actions,  295,  296. 
liniited  companies,  287. 
lost  instrument,  263,  264,  293,  294,  833. 
may  be  undated,  259. 
maturity,  262,  263,  819,  834. 
measure  of  damages,  830. 
"month,"  819. 

must  be  unconditional,  258,  817,  819. 
negotiability,  282,  818. 
negotiation,  282,  283,  822—824. 
notice  of  dishonour,  269—273,  827,  828. 

by  whom  to  be  given,  271,  827. 

delay,  272,  828. 

dispensation  with,  272,  828. 

effect  of  want  of,  269. 

excuses  for  absence  of,  272,  828. 

form  of,  269,  827. 

mode  of  transmitting,  270,  828. 

place  to  which  to  be  sent,  270. 
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time  for,  270,  271,  827,  828. 

to  whom  to  be  given,  271,  272,  827. 

waiver,  272,  828. 
overdue  and  dishonoured  bills,  276,  824. 
order,  to,  260. 
payment  by,  239,  244. 

for  honour,  264,  265,  832,  833. 

on  forged  instrument,  266. 
payable  by  instalments,  818. 
place  of  drawing  and  of  payment,  259,  263. 
presentment  for  acceptance,  260,  261,  824,  825. 

for  payment,  262—264,  825,  826. 
protest  and  noting,  263,  267—269,  828,  829. 

Ireland,  793,  794. 
presumptions,  282,  283,  822. 
qualified  acceptance,  261,  262,  820,  825. 
reasonable  time,  275,  276. 
referee  in  case  of  need,  262,  263,  819,  820. 
restrictive  indorsement,  283,  823. 
restriction  of  liability,  820. 
rights  of  holder,  824. 
rate  of  exchange,  258. 
re-exchange,  830. 
Scotland,  641. 
set,  bills  in  a,  260,  833. 
signatvire,  257,  821,  837. 

in  representative  capacity,  197,  286,  821. 
signature  "per  procuration,"  190,  286,  821. 
stamp  duty,  268,  287—290,  922,  923,  1133. 
statute  of  limitations,  295,  296. 
stolen,  263,  264,  294. 
"sum  certain,"  258,  818. 
sum  payable,  818. 
Sunday,  262,  819. 

time  for  payment,  258,  262,  263,  819. 
time  for  presentment,  262,  824,  825. 
transferor  by  delivery,  282. 
undated,  819. 

when  not  negotiable,  282,  818. 
BILL  OF  LADING:  See  AFFBEIGHTMENT ;  CARGO;  CHARTEBPABTY. 
as  a  receipt  for  the  goods,  386,  388- 
as  a  contract,  401 — 403. 
as  a  document  of  title,  387,  388. 
assignee,  right  to  sue  on,  387,  388,  454 — 456. 
authority  of  master  to  bind  owners  by,  388. 
clauses  in,  401^403. 
conclusive  against  person  signing,  388,  807. 

except  in  case  of  fraud,  388,  807. 
"clean,"  meaning  of,  401. 
collisions,  454,  455. 
construction,  389,  390. 
definition,  386. 

difference  between  charterparty  and,j402. 
duty  of  shipowner  to  give,  386. 
demurrage.    See  DEMUBBAGE. 
effect  of  indorsement,  807. 
evidence  to  add  to  or  vary,  388,  389. 
excepted  perils,  404,  405. 
goods  shipped  in  chartered  ship,  387,  456. 

incorporation  of  terms  of  charterparty,  388,  409,  410,  4.18,  419. 
indorsement  of,  387. 
interpretation,  389,  390. 
lien  for  freight:  see  LIEN. 

liability  of  indorsee  for  demurrage,  409,  410,  420,  421. 
qualifications  as  to  quantity  and  quality,  401,  402. 
Scotland,  653—656. 
stamp  duty,  387,  924. 
"througli",  meaning  of,  387. 
BOND,  206. 
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BOTTOMRY,  497—501. 

authority  of  master  to  borrow  on,  499. 

bond  may  be  good  in  part  only,  500. 

collateral  securities,  498,  499. 

communication  with  owners,  174,-  175,  499. 

definition,  497. 

deviation,  500. 

duties  of  lender,  498. 

form  of  bond,  497. 

insurance  of,  498,  499. 

interest,  rate  allowed,  500. 

jurisdiction,  51,  501. 

liability  of  shipowner  to  indemnify  cargo  owner  in  respect  of,  175,  500. 

may  only  be  granted  for  necessaries,   174,   175,  497,  498. 

must  be  contingent  on  maritime  risk,  500. 

nature  of,  497. 

necessary  conditions  for  granting  of,  497,  498. 

priorities,  501,  503. 

respondentia,  497,  500. 

Scotland,  656. 

validity  of  bond,   174,  175. 

by  what  law  governed,   174,  390. 
BOUGHT  AND  SOLD  NOTES,  191,  344. 
BRANCH  BANKS,  300,  301. 
BREACH  OF  CONTRACT,  232,  233. 

injunction  to  restrain,  242,  243,  427,  428. 
measure  of  damages  for,  240,  241,  422 — 427. 
BRIBERY,   181,   182,  196,  991,  992. 
BRITISH  SHIP.    -See  SHIP, 
definition,  375. 
legislation,  375—379. 
load-line,  375,  376. 
management,  379,  380. 
mortgage,  380—382,  949—953. 
national  character  and  flag,  958,  959. 
ownership,  376,  377,  379,  380,  942. 
registration,  375,  376,  942—953. 
BROKER.    See  AGENT, 
as  arbitrator,   177,   198. 
authority,  173. 

bought  and  sold  notes,   191,  344. 
cannot  delegate  authority,  173. 
definition,   161. 

distinction  between  factor  and,   161. 
duties,   177,   179. 

liabihty  to  third  parties,   196,   198. 
right  of,  to  sue  on  contracts,  200. 
BUILDING  SOCIETY,  143. 

c 

CANAL  COMPANY: 

as  carrier:  see  CARRIAGE  BY  LAND. 
of  animals,  584 — 586. 

duty  to  afford  reasonable  facilities  for  traffic,  591. 

limitation  of  liability,  578,  806. 

tindue  preference,  592,  593. 
CAPACITY: 

CARGo!°'^erAFFREIGHTMENT;  BILL  OF  LADING;  CHARTERPARTY. 
action  in  rem  for  damage  to,  454,  455. 
authority  of  shipmaster  as  to,  174,  175. 

by  what  law  governed,  174. 
claims  for  stowing  or  discharging,  491,  1143,  1144. 
damage  to,  by  collision,  453,  454. 
dangerous  goods,  378. 
deck,  399,  416. 

delay  in  loading  or  unloading:  see  DEMURRAGE, 
delivery  of,  405,  406. 
duty  of  consignee,  405,  406. 
"full  and  complete,"  400. 
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CARGO — continued. 

freight:  see  FREIGHT. 

grain  and  timber,  statutory  provisions  as  to,  378. 

how  far  bound  by  bottomry  bond,  498 — 501. 

jettison  of:  «ee  GENERAL  AVERAGE. 

jurisdiction  as  to  claim  for  damage  to,  454,  455. 

lien  for  freight:  see  LIEN. 

loading  of,  voider  charterparty,  396,  397,  399. 

sale  of,  by  master,  175. 

by  warehouseman,  966. 

stowage,  399. 

unloading,  405,  406. 

warehousing,  406,  407,  964—967. 
CARRIAGE  BY  LAND: 

animals,  584 — 586. 

beginning  of  liability  of  carrier,  575. 

charges,  liability  for,  568. 

conuuon  carrier,  574 — 578. 

conditions  on  ticket  or  receipt,  578. 

defective  packing,  576,  582. 

definition  of  common  carrier,  574. 

delay,  577,  578,  583,  590,  591. 

delivery,  576. 

duty  to  carry,  573,  575. 

to  carry  safely,  575,  576. 

duration  of  liability,  577. 

explosives  and  dangerous  goods,  584. 

facilities  to  be  given  by  carrier,  591. 

false  description,  587. 

inherent  defect,  576,  585. 

insurance  by  carrier,  578. 

introductory,  573,  574. 

Ireland,  671. 

"lace,"  811. 

liability,  for  loss  of  or  damage  to  goods,  575 — 580,  795 — 797. 

lien,  588,  589. 

limitation  of  liability,  578,  580,  796,  806. 

loss  caused  by  act  of  God,  575. 
King's  enemies,  575. 

measure  of  damages  for  loss  or  delay,  589 — 591. 

owner's  risk,  581^ — 583. 

perishable  goods,  587. 

place  of  delivery,  577. 

railways  and  canals,  limitation  of  liability,  580 — 584,  806. 

rates  and  charges,  586,  587. 

remedies  of  carrier,  588,  589. 

receipt  of  the  goods,  575,  579. 

refusal  of  delivery  by  consignee,  577. 

Scotland,  659. 

special  contracts  with  railway  and  canal  companies,  580 — 584. 

statutory  exceptions  to  liability,  578 — 580,  795 — 797. 

stoppage  in  transitu,  362 — 364,  577. 

through  carriage  by  railway  or  canal  and  sea,  581. 

undue  preference,  592,  593. 

unreasonable  conditions,  580 — 583. 

valuables,  578—580,  795—797. 

wilful  misconduct,  582,  583. 
CARRIAGE  BY  SEA:  see  AFFREIGHTMENT;  BILL  OF  LADING;  CHARTERPARTY. 
"CASH,"   117,  118. 

CAXJTIONRY  (SCOTLAND),  640,  646—649. 
CERTIFICATE: 

incorporation  of  company,  99,  100,   1029. 

mortgage  of  ship,  950 — 953. 

registry  of  ship,  945 — 947. 

sale  of  ship,  950—953. 

shares,  105,   1031,  1054. 
CESSIO  BONORUM,  761. 
CHARACTER: 

representations  as  to,  792. 
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CHARTERPARTY:  see  AFFREIGHTMENT;  BILL  OF  LADING;  CARGO. 

agents,  386. 

"alongside,"  399. 

ballast,  398. 

barratry,  404,  405. 

cabin,  use  of,  399. 

cancelling  dates,  396. 

charterer,  when  temporary  owner,  385,  386. 

collision,  liability  of  charterer  for,  445,  446. 

cesser  clause,  402,  403,  420,  421. 

commencement  of  lay  days,  398. 

conditions  precedent,  391,  392. 

construction,  389,  390. 

deck  cargo,  399. 

delay  by  shipowner,  395,  397. 

delay  in  loading,  399:  see  DEMURRAGE. 

delivery  of  cargo,  405,  406. 

definition,   385. 

difference  between  bill  of  lading  and,  402. 

different  kinds  of,  385,  386. 

demise  of  ship  by,  385,  386. 

delay  after  loading  completed,  401. 

demurrage,  407 — 410. 

deviation,  394,  395. 

evidence  to  add  to  or  vary,  388,  389. 

excepted  perils  clause,  403 — 405. 

"fuU  and  complete  cargo,"  400. 

freight:  see  FREIGHT. 

fire,  385,  401. 

"final  sailing,"  403. 

incorporation  of  terms  of,  in  bill  of  lading,  388,  409,  410. 

implied  conditions  and  warranties,  392 — 394. 

impossibility  or  illegality,  396,  397,  399. 

interpretation,  389,  390. 

lay  days,  398,  407. 

leakage  and  breakage,  405. 

hen  for  demurrage,  420,  421. 

lien  for  freight:  see  LIEN. 

loading  of  cargo,  396,  397,  399. 

measure  of  damages  for  breach  of,  422 — 427:  see  DAMAGES. 

misrepresentations  and  misdescriptions,  391. 

made  by  agent,  386. 

obUgation  to  have  cargo  ready,  398,  399. 

"perils  of  the  sea,"  405. 

place  for  loading,  396 — 398. 

place  of  delivery,  405. 

proceeding  to  place  of  loading,  395 — 398. 

provisions  of,  when  conditions  precedent  and  when  warranties,  392. 

readiness  to  load,  398. 

remedies  for  breach,  396,  422 — 428. 

representations,  conditions  and  warranties,  391—395. 

restraint  of  princes,  etc.,  494. 

"safe  port,"  398. 

Scotland,  653—656. 

seaworthiness,  392,  393. 

"so  near  thereunto  as  she  may  safely  get,"  396,  397. 

stamps,  924. 

stowage  of  cargo,  399. 

warranties,  391—394. 

"working  days."  408. 
CHEQUE:  see  BILL  OF  EXCHANGE. 

alteration  of,  277,  278. 

authority  and  duty  of  banker  to  pay,  how  revoked,  275,  304,  305,  834. 

banker  not  liable  to  holder,  for  wrongfully  dishonouring,  303. 

certification,  277. 

collecting  banker,  280,  281,  835. 

crossed,  279—281,  834,  835,  991. 

crossing  "not  negotiable,"  280,  281. 

definition,  274,  302,  834. 

does  not  operate  as  an  assignment  of  funds  in  hands  of  banker,  275. 
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CHE  QUE — continued. 

fictitious  payee,  265. 

forged,  payment  of,  by  banker,  266. 

foreign,  267,  268. 

forged  indorsement,  278,  279. 

form  of,  274,  275,  302. 

lost,  293,  294. 

marking,  275,  277,  304. 

negligence  in  drawing,  277,  278. 

notice  of  dishonour,  269,  270. 

"overdue,"  276. 

paying  banker,  278,  279. 

payment  by,  239.  244. 

post-dated,  288. 

presentment  for  payment,  275,  276,  834. 

protest,  267,  268. 

reasonable  time,  275,  276. 

right  of  action  on,  when  barred,  275,  295. 

stamps,  288—290. 

time  for  presentment,  275,  276,  834. 

undated,  302. 
CLEAN  BILL  OF  LADING,  401. 
COLLECTING  SOCIETY,  140. 
COLLISIONS  AT  SEA: 

Act  of  God,  442. 

action  in  rem,  441,  445. 

action  in  personam,  441,  446. 

burden  of  proof,  441,  442,  444. 

charterer,  when  liable  for,  445. 

contribution  between  vessels  jointly  in  fault,  464,  1146. 

contributory  negligence,  443. 

costs,  456. 

compulsory  pilotage,  447 — 449. 

"damage",  meaning  of,  440. 

damage  to  goods,  452 — 456. 

damage  to  pier,  440. 

defences  in  actions  for,  442. 

division  of  loss,  443,  453,  454,  461—464,  1145,  1146. 

duty  to  stand  by  and  render  assistance,  444,  963. 

entry  in  log,  963. 

inevitable  accident,  442. 

infringement  of  regulations,  444,  963. 

immunity  of  public  ships,  446. 

jurisdiction,  439,  440. 

hen  for,  441,  445. 

liability  for,  445,  446. 

limitation  of  actions,  453,  1147. 

limitation  of  liabihty,  456,  464—468,  967—969. 

liability  when  both  in  fault,  443,  453,  454,  461—464,  1145,  1146. 

loss  of  life  or  personal  injury,  460,  464. 

Uability  of  pilot  for,  447,  448. 

Maritime  Conventions  Act,  1145,  1146. 

measure  of  damages,  450 — 452. 

orders  of  dock  and  harbour  masters,  449,  450. 

presumption  of  fault,  444,  445,  963,  1146. 

proof  of  neghgence,  441,  442. 

property  subject  to  maritime  lien  for,  441. 

regulations  for  prevention  of,  378,  962,  963. 

rules  of  navigation,  444. 

Scotland,  657,  658. 

shipowners,  UabiUty  of,  446. 

superior  orders,  449,  450. 

tug  and  tow,  462,  484—486. 

who  may  sue  in  respect  of,  450,  453. 

what  must  be  proved  in  actions  for,  440,  441. 
COMMERCIAL  COURT,  16,  17. 
COMMERCIAL  TREATIES,  780—786. 
COMMISSION  AGENT:  see  AGENT. 

COMMON  CARRIER,  574—578:  see  AFFREIGHTMENT;  CARRIAGE  BY  LAND. 
COMMON  EMPLOYMENT,  457,  461. 
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COMMON  LAW,  11—16,  369—374. 
COMPANY: 

accounts,  124,   125,   1060—1062. 

actions  by  and  against,   104. 

allotment  of  shares,  116—118,   1050—1052. 

alteration  of  capital,   1036 — 1040. 

of  articles,  102,  103,  1029. 
of  memorandum,   100,  1027,  1028. 
amalgamation  (assurance  companies),  139,  140,  1133,   1134. 
annual  general  meeting,  1042. 
annual  summary  and  list  of  members,  1031,  1032. 

form  of,   1125,   1126. 
appointment  of  directors.  111,   1045. 
arbitrations,  1062,  1063. 
articles  of  association,   102,   103,  1028,  1029. 

forms,  1109—1118,  1121—1125. 
association  not  for  profit,   1030. 

assurance,   138—140:  ate  ASSURANCE  COMPANIES  ACT. 
attorney,  abroad,   113. 
audit,  124,   125,  1060—1062. 
authentication  of  documents,  1062. 
balance  sheet,   125. 
banking,   140,   141,   1059. 
bills  of  exchange,  113,  287,   1046. 
board  meetings,   112. 
borrowing  powers,  120,  121,   188,  310. 
calls,   107,   108. 

capital,  reduction  of,   101,   102,  1035—1040. 
statement  of,  in  memorandum,  101. 
certificate  of  incorporation,  99,   100,   1029. 

of  shares,   105. 
change  of  name,  100,   1027. 
co-directors,   112,   113. 
colonial  register,  1033,  1034. 
commencement  of  business,  118,   1051,  1052. 
commission  for  placing  shares,   118,  119,  1052,   1053. 
common  seal,  1046. 

companies  authorised  to  register,  1097 — 1102. 
compromises,   1063. 

consolidation  Act  of  1908,  98,  99,  1025  et  aeq. 
contents  of  memorandum,  99. 
contracts,  99,   113,  215,  216,   1046. 

before  formation,  99. 
conversion  of  shares  into  stock,  101,   1037. 
death  of  shareholder,  104. 

debentures,   121—124,  1054—1059:  see  DEBENTURE, 
deferred  shares,  107. 
defunct,  142,  1095,   1096. 
directors,   111—113. 

appointment.   111,   1045. 

consent  to  act.  111,   1045. 

criminal  liability,   112,   113. 

defect  in  authority.  111,  1045. 

delegation  of  authority,   112. 

delinquent,  damages  against;  in  winding  up,  1088. 

fraud,   112. 

joint  and  several  liability,   112,  113. 

liability  for  statements  in  prospectus,   1049,   1050. 

list  of,  to  be  sent  to  registrar,  1045. 

meetings  of,   112. 

misfeasance,   1088. 

negligence,   112. 

power  to  veto  transfers,  105. 

powers  and  duties  generally,   112. 

prosecution,  of  1088. 

qualification.   111,   1045. 

remuneration,   112. 

secret  profits.   111,  112. 

unlimited  liabiUty,   1040,   1041. 
disclosure  of  contracts  in  prospectus,   115,   1048. 
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COMFAl'iY— continued. 

dispensing  with  word  "limited",  1030. 
distribution  of  capital,   1030 — 1037. 
dividends,  119,  120. 
doctrine  of  ultra  vires,  215,  216. 
domicile,   108. 

effect  of  registration,   1100,   1101. 
estoppel,  105,   106,   190. 
execution  of  deeds  abroad,   1046. 
extraordinary  general  meetings,  109,  1043. 
resolutions,   110,  1043,   1044. 
falsification  of  books  etc.,   1088,  1106. 
fees  of  directors,   112. 
fees  to  be  paid  to  registrar,  1118,   1119. 

filing  contracts  for  issue  of  shares  otherwise  than  in  cash,   117. 
first  statutory  meeting,  108,  109,  1042,   1043. 
floating  security,  121,  1058,   1059. 
foreign,  141,   142,   1104,  1105. 
forfeiture  of  shares,   108. 

forgery  of  share  warrants,  coupons  etc.,  1035. 
formation,  98,  99,  1026—1030. 
forms  and  tables,  1062. 

for  promotion  of  art,  science  etc.,  99,   1130. 
fraud  by  directors,  1088. 
fraudulent  preference,  136. 
general  meetings,  109,  110,  1042—1044. 
guarantee,  limited  by,  126,  138,  1626. 
historical  introduction,  96 — 98. 
illegal,  98. 
income  tax,   142. 

increase  of  capital,   101,  1036,  1037,  1040. 
infant  members,  104. 

inspection  of  instruments  creating  mortgages  etc.,  1057. 
inspection  of  register,   103,   104,   1032. 

insurance,  138—140:  see  ASSURANCE  COMPANIES  ACT. 
interpretation  of  terms,  1107,  1108. 
investigation  of  affairs,  1060. 
Ireland,  662. 

irregular  allotment,  1051. 
lien  on  shares,  108. 

life  assurance,   138—140:  see  ASSURANCE  COMPANIES  ACT. 
limited  liability,  98. 
meetings,   108—110,   1042—1044. 
membership,  how  acquired,   103,   1031. 
memorandum  of  association,  99 — 102,   1026 — 1028. 

alteration,  100,  101,  1027,   1028. 

form  and  contents,  99,  1026,   1121,  1124,  1125. 

"incidental  or  conducive,"   100. 
minimum  subscription,  114,   116. 
mining,  1025. 
minutes,  109,   1044. 
misfeasance,  1088. 

misrepresentations  in  prospectus,   113,   114,   1049,   1050. 
mortgage  by,  not  within  Bills  of  Sale  Acts,5_121. 
mortgage  of  shares,   106. 
mortgages  and  charges,  120 — 124. 
name,  99,  100,   108,  1027,   1030. 
negotiable  instruments,   113,  287. 
notice  of  rucrease  of  capital  or  members,  1037. 
notice  of  meetings,   109,  1043. 
number  of  members,  98,  1026,  1062. 
objects  clause,  100. 
office,  108,   1041. 
official  seal  for  use  abroad,  1046. 
"one-man,"  137. 
option  to  take  shares,  119. 
payment  of  dividends  out  of  capital,   119,  120. 

of  interest  out  of  capital,  1053. 
preference  shares,   101,  106,   107. 
pre-incorporation  contracts,  99,  167. 
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private  companies,  98,  137,   1063. 
promoters  and  promotion,   163. 
prosecution  of  offences,  1105,  1106. 
prospectus,   113 — 116. 

disclosure  of  contracts  in,   115,   1048. 

filing  of,   1047. 

information  to  be  given  in,  114 — 116,  1047 — 1049. 

misrepresentations  in,   113,   114,.  116,   1049,  1050. 

non-disclosure  of  material  facts,  116. 

requirements  of,   1047 — 1049. 

statement  in  lieu  of,   116,  1049,  1119,   1120. 

waiver  clause,   115,  1048. 
publication  of  name,   108,   1041. 
qualification  of  directors.   111. 
quorum  for  meetings,   109,   110. 
ratification  by,  112,   167 — 169. 
reconstruction,   134,   135. 
rectification  of  register,   103,  104,   1033. 
reduction  of  capital,  101,   102,   1035 — 1040. 
registered  office,   108,   1041. 
register  of  members,   103,   104,   1031 — 1034. 
registration,  98,  99,   1028,   1029,   1097—1102. 

of  mortgages  and  charges,   122 — 124,   1054 — 105S. 
registration  office,   1096. 
remuneration  of  directors,  112. 
re-issue  of  debentures,   1058,   1059. 
reserve  liability,  1046. 
reserve  fund,   120. 
restrictions  on  allotment,   116,   117,   1050,   1051. 

on  commencement  of  business,   118,   1051,   1052. 
resolutions,   110,   1043,   1044. 
return  of  allotments,   117,  1052. 
sale  and  transfer  of  assets,   117,   118. 
Scotland,  633—635. 
service  of  process  on,  46,  47,  108. 
shareholder,   103—105. 
shares,   105 — 107. 

allotment  of,   116—118. 

application  for,   116. 

are  personal  property,   105. 

calls,   107,  108. 

cancellation  of,   1036. 

certificates,   105,   1031,   1054. 

commission  for  placing,   118,  119. 

conversion  into  stock,   101,  1037. 

deferred,   107. 

forfeiture,   108. 

forged  transfer,   106. 

form  of  transfer,   105. 

issuing  at  a  discount,   117 — 119. 

lien  of  company  on,   108. 

mortgage  of,   106. 

nature  of,   105,  1030. 

option,   119. 

payment  for,  107,   108,   117. 

preference,   101,  106,   107,   1035. 

registered  contracts,   117. 

registration  of  transfer,   105,   1032. 

share  warrants,   106,   1034,  1035. 

surrender  of,   108. 

transfer,   105,  106,   1032. 

vetoing  transfer,   105. 

warrants  to  bearer,   106,   1034,  1035. 
special  resolution,   110,   1043,  1044. 
stamp  duties  on  registration,   118,   119. 
stamps  on  contracts  of  sale,   117,   118. 

statement  in  lieu  of  prospectus,   116,  118,   1049,   1119,   1120. 
statutory  meeting,  108,   109,   1042. 
striking  name  off  register,   1033. 
B  75 
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COMPANY— continued. 

Table  A,  102,  1028,  1109—1108. 
ultra  vires,  100,   167,  215,  216. 
underwriting  agreements,   115. 
unlimited,  137,   138,   1026. 

registration  of,  as  limited,  1040. 
vendors,  115. 
voting,  109,   110,   1043. 
waiver  clause  in  prospectus,   115,   1048. 
Winding  up,  125—137,  1063—1096. 

actions  against  company,  128,  1068. 

appeal  from  order,   1079. 

audit  of  accounts  of  liquidator,  1073. 

bankruptcy,  application  of  rules  in,  125,  136. 

books  and  papers  of  company,   137,  1089. 

books  to  be  kept  by  liquidator,  1073. 

calls,  126,  131,  1076. 

commencement  of,   128,   1068. 

committee  of  inspection,  129,  1074,  1075. 

Companies  Liquidation  account,   1091 — 1093. 

compromises  and  arrangements,  130,  1087. 

compulsory,  procedure  in,  127 — 131,  1065  et  aeq. 

contracts,  130. 

contributories,  126,   1064,  1065. 

control  of  liquidator,  1074. 

costs,  128. 

courts  havingfjurisdiction,  127,  1066,  1067. 

custody  of  property,  1071. 

debenture  holders,  124. 

debts  and  liabilities  provable,  125,  136,  1084. 

different  kinds  of,j;,125. 

discovery  of^assets,   131,  1077,  1090,   1091. 

distress,  135. 

dispositions  ponding,  135,  137. 

dissolution,  131,  1076,  1077. 

effects  of,  135—137,   1068. 

enforcing  payment  of  calls,   126,   1078,   1079. 

executions,  135,  137,  1086,  1087. 

fees,  1093,  1094. 

floating  charge,  1086. 

foreign  company,   142. 

fraudident  preference,  136,  1086. 

general  scheme  of  liquidation,  1087. 

grounds  for  winding  up,  125,  127,  1065,   1066. 

in  Scotland,  634,  1067. 

inability  to  pay  debts,   127,  1066. 

information  as  to  liquidations,   1089,  1090. 

Irish  companies,  662,  663,  1067. 

liquidator,  129—131,   134,  1070—1074. 

meetings  of  creditors  and  contributories,  129,  130,   1072,  1088,   1089. 

misfeasance,  1088. 

modes  of,   1063. 

mutilation  and  falsification  of  books  and  documents,  1088. 

mutual  dealings,   126. 

official  receiver,  119,   1069,   1070. 

ordinary  powers  of  court,  1075 — '1077. 

payment  into  bank  by  liquidator,  1072,  1073. 

pending  proceedings,   128,   1068. 

petition  for,   127,  128,   1067—1069. 

powers  of  liquidator,  130,   1071,  1072,   1077. 

preferential  debts,  136,  1085,  1086,  1094. 

public  examination,   131,   1077,  1078. 

reconstruction,   134,  135. 

release  of  liquidators,  1073. 

removal  of  liquidator,   129,  130. 

remuneration  of  liquidator,  130,  1071. 

report  of  official  receiver,   129,   1070. 

rules,  1093,  1094. 

sale  and  transfer  of  assets,  134,  135. 

secured  creditors,   136,  1085. 
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COMPANY— continued. 
Winding  up — continued. 

set-off,  126,  1076. 

settling  lists  of  contributories,  126,  131,  1075. 

special  manager,  129,   1075. 

special  provisions  as  to  stannaries,  1094,   1095. 

statement  of  affairs,  129,  1069,  1070,  1089,   1090. 

stay  of  proceedings  against  company,  128,  135,  1068.  1069. 

stay  of  winding-up  proceedings,   128,  1069. 

supervision  order,  133,  134,  1083,  1084. 

surplus  assets,   107. 

transfer  of  proceedings,   1067. 

of  shares  after  commencement  of  winding  up,  135,   1084. 
unregistered  companies,  1102 — 1104. 
voluntary,  125,  131—133,  1080—1083. 
arrangements,   1081,  1082. 
commencement  of,  132,  1080. 
costs,  133,  1083. 

final  meeting  and  dissolution,  1033. 
general  meetings,  133,  1083. 
list  of  contributories,  132. 
liquidators,   132,   133,  1080,   1081. 
power  to  apply  to  court,   1082. 
resolutions  for,   131,  132,  1080. 
rights  of  creditors,  1081. 
stay  of  actions  in,   135. 
who  may  petition  for,   127,  128,  1067,  1068. 
COMPOSITION  IN  BANKRUPTCY,  736—744,  846,  914,  915. 
amendment  of  proposal,  914. 
annulment  of,  915. 

approval  of  court,  737 — 740,  914,  915. 
default  in  payment,  740,  846,  915. 
preference  of  particular  creditors,  741 — 743. 
COMPULSORY  PILOTAGE: 
British  waters,  447. 

burden  of  proof  as  to  responsibility  for  collision,  448,  449. 
defence  of,  447 — 449. 
foreign  waters,  447,  448. 
negligence  of  competent  pilot,  447. 
when  master  or  crew  in  fault,  449. 
CONCURRENT  CONDITIONS,  235,  236. 
CONDITION: 

distinction  between  warranty  and,  235,  236. 
in  contract,  207,  233—236.  " 
concurrent,  235,  236. 
implied,  234. 

sale  of  goods:  see  SALE  OF  GOODS. 
to  be  performed  by  promisor,  235. 
waiver  of  performance,  235. 
precedent,  in  charterparty,  391,  392. 
CONFLICT  OF  LAWS: 

bills  of  exchange,  292,  293. 
construction  of  contracts,  248,  249,  390. 
contracts  of  affreightment,  390,  391. 
evidence,  249. 
foreign  contracts,  247 — 249. 

revenue  laws,  293. 
form  of  contracts,  249. 
legality  of  contracts,  247. 
limitation  of  actions,  245,  293. 
procedure,  249,  391. 
validity  of  contracts,  247. 
CONSERVANCY  AUTHORITY: 

limitation  of  liability,  975. 
'CONSIDERATION: 
executed,  210. 
for  contract,  209,  210. 
guaranty,  209. 
inadequacy,  210. 
mutual  promises,  210. 
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CONSIDERATION—  continued. 

past,  210 

Scotland,  636,  637. 
CONSIGNEE: 

duties  of,  as  to  taking  delivery  of  cargo,  405,  406. 

liability  of,  for  demurrage,  409,  410. 
for  freight,  414. 
for  general  average,  415. 

refusal  to  take  delivery,  405,  406. 
CONSUL: 

administration  of  estates  of  deceased  aliens  by,  810. 
of  oath  by,  abroad,  897,  898. 
CONTRACT: 

acceptance  must  be  unconditional,  207. 
of  tender,  208. 
time  for,  209. 
when  complete,  208,  209. 

accord  and  satisfaction,  244. 

affreightment:  see  AFFREIGHTMENT;  BILL  OF  LADING;  CHARTERPARTY. 

agreements  of  imperfect  obligation,  223,  224. 

alteration,  231,  232. 

assignability,  228 — 230. 

by  agreement,  205,  206. 

by  deed,  205,  206. 

by  married  woman,  218. 

by  agent.    See  AGENT. 

by  correspondence,  208. 

by  companies  under  Companies  Act,  99,  113,  215,  216. 

by  corporations,  215,  216. 

by  partners:  see  PARTNERSHIP. 

breach  of,  232,  233. 

cancellation,  231. 

champerty,  226. 

compounding  offences,  226. 

capacity  of  parties,  215 — 218. 

conditions,  207,  233—236. 

communication  of  acceptance,  when  necessary,  207,  208. 

consideration,  209,  210. 

conflict  of  laws,  247—249. 

compromise  or  forbearance  as  Consideration  for,  210. 

consent,  when  invalid,  218 — 221. 

construction,  247. 

contrary  to  public  policy,  225 — 227. 

counter-offer,  207. 

depends  on  intention  of  parties,  247. 

definition,  205. 

damages  for  breach  of,  240,  241. 

different  Idnds  of,  205. 

duress,  221. 

discharge,  231,  232. 

enemy,  with,  235. 

evidence,  246,  247. 

failure  of  condition,  233 — 236. 

for  sale  of  goods:  see  SALE  OF  GOODS. 

foreign,  247 — 249. 

form  of,  206,   211—213. 

fraud,  220,  221. 

gaming  and  wagering,  223,  224. 

illegahty,  224—228. 

immoral,   225. 

impossibility,  228,  234,  238. 

inadequacy  of  consideration,  210. 

infants,  217,  218,  813,  814. 

insanity,  218. 

interest,  243,  426,  427,  798. 

in  writing,  209. 

impUed,  213—215. 

interpretation,  242,  389,  390. 

Ireland,  663. 

joint  and  several,  230,  231. 
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CONTnACT— continued. 

mistake,  218 — 220. 

irisrepresentation,  220,  221. 

money  lending,  221,  222. 

municipal  corporations,  216. 

novation,  232,  244. 

of  record,  205. 

offer  and  acceptance,  207 — 209. 
by  advertisement,  207,  208. 
by  tender,  208. 

parol  variation,  246,  247. 

past  consideration,  210. 

performance  of  existing  duty  no  consideration,  210. 

performance,  237 — 240. 

promise,  207 — 209. 

quantum  meruit,  236,  237. 

quasi,  205. 

ratification,  167 — 170. 

release,  244. 

remedies  for  breach,  240—244,  422 — 428. 

repudiation,  232,  233. 

rescission,  231. 

restraint  of  trade,  226,  227. 

revocation  of  offer,  208,  209. 

Scotland,  636—641. 

simple  contract,  205,  206. 

strangers  to  consideration  cannot  sue  on,  209,  210. 

specific  performance,  242,  243,  428. 

stamp  duties,  246,  926. 

stipulations  as  to  time,  when  essential,  238. 

Sunday,  225,  787. 

undue  influence,  221. 

time  for  performance,  238. 

tippling  contracts,  223. 

unlawful  agreements,  224 — 228. 

valuable  consideration,  209,  210. 

writing,  when  necessary,  211! — 213. 
CONTRACT  NOTE,  318,  322,  1141—1143. 
CONTRIBUTION: 

co-insurers,  1006. 

co-sureties,  334,  338,  339. 

general  average,  415. 

joint  debtors,  231. 

salvage,  472—477,  481. 

vessels  jointly  in  fault,  464. 
CONVENTIONS,  COMMERCIAL,  780—786. 
CORPORATION,  96,  97:  see  COMPANY. 

appointment  of  agent  by,  167. 

bills  of  exchange,  287. 

contracts,  215,  216. 

liability  for  fraud  and  other  wrongs  of  agent,  194. 

ultra  vires,  215,  216. 
COTTON  MARKS,  621,  622. 
COUNTERCLAIM,  71,  72. 
COUNTY  COURT,  77. 

jurisdiction  of,  77. 

in  admiralty  causes,  435,  459,  494. 
in  bankruptcy,  677—679,  866,  868. 
COURT  OF  ADMIRALTY,  432—436. 
COURT  OF  APPEAL:  see  PROCEDURE. 

appeals  to,  generally,  64,  88 — 90. 

bankruptcy  appeals,  680,  681. 

new  trial,  65,  91. 
COURT  OF  CHANCERY,  36,  37. 

resort  of  merchants  to  the,   13. 
CREW: 

common  employment,  457,  461. 
desertion,  496. 
discharge,  492,  493,  961. 
engagement,  961. 
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CREW — continued. 

forfeiture  of  wages,  496,  497. 

maritime  lien  for  wages,  493,  494. 

payment  of  wages,  493 — 495,  961. 

provisions,  378. 
CROSSED  CHEQUES,  279—281,  834,  836,  991. 
CROSS-EXAMINATION,  59—61. 
CUSTOM: 

as  a  source  of  law,  11 — 16. 

evidence  of,  to  explain  written  contract,  389. 

general  Hen  by,   186,  417. 

negotiability  by,  256. 

of  merchants,   11—16,  372,  373. 

trade,  372,  373. 

D 

DAMAGE  (ADMIRALTY),  452  et  seq. 
DAMAGES: 

breach  of  contract,  240,  241,  422 — 427. 
nominal,  240. 
notice  of  special  circumstances,  422,  423. 

collision,  450 — 452. 

consequential,  451,  452. 

damage  to  goods,  425. 

delay  in  delivery  of  goods,  424,  425. 

failure  to  carry  goods,  424. 
to  provide  ship,  424. 
to  ship  goods,  425,  426. 

general,  422,  423. 

interest  as,  426,  427,  451. 

liquidated  and  unliquidated,  241,  242,  423. 

loss  of  goods,  425. 

mitigation  of,  426,  451,  452. 

"natural  and  probable  consequence,"  422. 

nominal,  240. 

non-delivery  of  goods,  425. 

penalty  and  Uquidated,  241,  242,  423,  424. 

principles  of  assessing,  422 — 427. 

remoteness,  422. 

special,  422,  423. 

summary  of  rules  as  to,  423. 

torts,  426. 

undertaking  as  to,  interlocutory  injunction,  428. 
DAYS  OF  GRACE,  262,  819. 
DEBENTURE; DEBENTURES: 

accounts  of  receivers  and  managers,  1056. 

action  on  behalf  of  holders,  124. 

bearer,  in  Scotland,   1059. 

Bills  of  Sale  Acts,  121,  122. 

contract  to  take,   124,  1059. 

default  in  payment  of  interest,  121. 

enforcing  the  security,  121,   124,  1056. 

floating  security,   121,  1058,   1059. 

issuing  at  a  discount,   119,  124,  1055. 

negotiability,  122. 

perpetual,  124,  1058. 

preferential  debts,   121,  105C. 

priority,  121,   122. 

receiver,   121—123. 

receiver  and  manager,  122,   1056. 

redemption,   124. 

registration,   122—124,   1054—1058. 

re-issuing,   124,   1058. 

right  of  holders  to  inspect  register  and  have  copies  of  trust  deed,  1057,  1058. 

specific  performance,   124,   1059. 

stamp  duties,  124,   1058. 

subsequent  specific  charge  or  disposition,  122. 

trust  deed  to  secure,   122. 

winding  up,  124,  1059. 
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DEBT: 

acknowledgment  to  prevent  operation  of  Statute  of  Limitations,  166,  245,  296,  734,  792,  809. 

assignment  of,  228 — 230. 

discharge  by  accord  and  satisfaction,  244. 

imprisonment  for,  66,  67.  94,  673,  674. 

joint  and  several,  230,  231. 

rights  of  debtor  as  to  appropriation  of  payments,  239,  240. 
DEBTORS  ACT,  1869,  94,  673,  674. 

administration  order  in  lieu  of  committal,  872,  87' 

imprisonment  under,  for  default  in  payment,  94. 

punishment  of  fraudulent  bankrupt  under,  759. 
DECK  CABGO,  399. 

jettison  of,  416. 
DEED: 

authority  to  execute,  how  given,   166. 

consideration  unnecessary,  206. 

definition,  205. 

delivery,  205. 

escrow^  205,  206. 

executed  by  agent,   191,   197. 

execution  of,  205. 

mistake,  206. 

of  arrangement:  see  DEEDS  OF  ARRANGEMENT. 

ratification,   169. 

requisites  of,  205,  206. 
DEEDS  OF  ARRANGEMENT,  676,  686—689,  759,  760,  895,  896. 

acquiescence,  689. 

act  of  bankruptcy,  686 — 689. 

assent  to,  688,  689. 

different  kinds  of,  759. 

duty  of  trustees  to  forward  accounts  to  Board  of  Trade,  676,  920,  921. 

fraudulent  preference,  689,  760. 

registration,  676,  760,  893—896. 

stamp  duty,  760,  894. 

undue  preference,  689,  760.  , 

DELAY: 

in  delivery  of  goods,  measure  of  damages  for,  424,  425. 

in  loading  or  discharging  cargo:  see  DEMURRAGE. 

in  presenting  cheque  for  payment,  275,  276,  834. 
DEL  CREDERE,  161. 
DELEGATION: 

by  agent,   175,   176. 

by  directors  of  company,   112. 

of  confidential  authority  not  permitted,   162. 
DEMURRAGE,  407—410. 

averaging  loading  and  discharging  periods,  407. 

cesser  clause,  402,  403,  420. 

days,  how  counted,  408. 

definition,  407. 

delay  after  loading  completed,  401. 

lay  days  allowed  by  charterparty,  407. 

Uen  for,  420,  421. 

persons  liable  for,  409,  410.  V 

"regular  turn,"  409. 

when  lay  days  begin,  407. 
DEPOSIT: 

assurance  companies,   138 — 140,  1131. 

of  money  with  banker,  308,  309. 

of  securities  with  banker,  310. 
DESERTION: 

seaman,  496. 
DEVIATION: 

affreightment,  394.  395. 

marine  insurance,  626 — 528. 

when  excused  or  justified,  394,  471,  527,  528. 
DISCHARGE: 

bankrupt,  848,  849,  916,  917. 
Ireland,  772,  773. 

bill  of  exchange,  263—267. 

by  accord  and  satisfaction,  244. 
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DISCHARGE— conimMed. 

by  novation,  232,  244. 

by  payment,  238,  239. 

by  release,  244. 

executory  contract,  231. 

one  or  some  of  several  joint  debtors,  230,   231. 

seamen,  492,  493,  961. 

surety,  330,  335—338. 
Scotland,  649. 
DISCLAIMER: 

of  onerous  property  in  bankruptcy,  755,  856,  857,  918. 
DISCOVERY: 

in  actions  generally,  56,  57. 

of  debtor's  property  in  bankruptcy,  747 — 749. 

winding  up  proceedings,   131,  1077,  1090,   1091. 
DIVIDEND  WARRANTS: 

crossing,  837. 

whether  negotiable,  256. 
DIVISION  OF  LOSS: 

admiralty  actions,  443,  453,  454,  461 — 464. 
DOCK  MASTER,  449,  450. 
DOCUMENTS  OF  TITLE: 

definition,  for  purposes  of  Factors  Act,  898. 

dispositions  by  mercantile  agents  in  possession  of,  898,  900. 
DUBLIN  STOCK  EXCHANGE,  666—670. 
DURESS,  221. 

EARNEST,  344. 

ELEGIT,  WRIT  OF,  68. 

EMPLOYERS'  LIABILITY  INSURANCE  COMPANIES,  138—140,  1140. 

ENEMY: 

contract  with,  225. 
EQUITABLE  ASSIGNMENT,  751,  752. 
EQUITABLE  EXECUTION,  69. 
EQIHTY,  36,  37- 
ESCROW,  205,  206. 
EVIDENCE: 

admissions,  62. 

affidavit,  by,  61. 

ancient  documents,  62. 

answers  by  debtor  on  public  examination  in  bankruptcy,  734. 

banker's  books,  301. 

commission  to  take,  61,  63. 

declarations  by  deceased  persons,  62. 

documentary,  62,  63. 

generally,  60 — 63. 

hearsay,  62. 

letters  of  request,  61,  63. 

on  appeal,  65. 

parol,  to  vary  or  explain  written  contract,  246,  247. 

secondary,  62,  63. 
EXECUTION:  see  PROCEDURE. 

sale  under  writ  of,  355. 
EXPLOSIVES: 

carriage  by  land,  584. 
by  sea,  378. 
EXTRAORDINARY  RESOLUTION,  110,  1043,  1044. 

P 

FACTOR:  see  AGENT, 
authority,  173. 
definition,   161. 
duties,   179. 
lien,  186. 

right  of,  to  sue  on  contract  of  sale,  200. 
Scotland,  636. 
settlement  with  or  set-off  against,  how  far  binding  on  principal,  193. 
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FACTORS  ACT,  189,  898—900. 

consideration  necessary  for  validity  of  sale,  pledge  or  disposition,  899. 
definitions,   161,  898. 
lien  of  consignee,  899. 
pledge  for  antecedent  debt,   189,  899. 
rights  of  owners  of  goods  wrongfully  dealt  with,  900. 
transfer  of  documents  of  title,  900. 
transactions  within  scope  of,   189. 
FALSE  TRADE  MARKS  OR  DESCRIPTIONS,  628—631. 
FINAL  JUDGMENT: 

what  is,  for  purpose  of  bankruptcy  notice,  699 — 705. 
FIRE  INSURANCE  COMPANIES,  138—140,  1138,  1139:  see  ASSURANCE  COMPANIES  ACT. 
FIRM:  see  PARTNERSHIP. 
FLAG,  NATIONAL,  958,  959. 
FOREIGN  BANKRUPTCY,  684. 
FOREIGN  BANKS,  300. 

FOREIGN  BILL,  267—269,  289,  292,  293,  923. 
FOREIGN  COMPANY,  141,  142,  1104,  1105. 

service  of  writ  on,  46,  47,   141,   162. 
FOREIGN  CONTRACTS,  247—249. 
FOREIGN  JUDGMENT: 

defences  to  action  on,  213,  249. 
enforcing  penal  laws,  250. 
excess  of  jurisdiction,  213,  249,  250. 
how  enforced,  214,  215,  249. 
in  rem,  42,  43. 

on  what  grounds  recognised  and  enforced,  42,  43,  214,  215. 
Scotch  and  Irish  judgments,  215. 
FOREIGN  PRINCIPAL: 

rights  and  Uabilities  on  contracts  of  agent,   172,  191. 
FOREIGN  SHIP: 

action  of  restraint,  380. 

in  rem  for  damage  to  cargo,  454,  455. 
claims  of  stevedores  and  coal-trimmers,  491. 

for  wages,  495,  496. 
damage  occasioned  by,  971. 
division  of  loss  in  collision  actions,  443. 
jurisdiction  against: 

claims  for  necessaries,  488,  489. 
collision,  971. 

damage  to  cargo,  454,  455. 
possession  and  title,  379,  380,  384. 
legal  position  in  British  waters,  383,  384. 
limitation  of  liability,  385,  467,  968. 
loss  of  life  or  personal  injury,  458,  459,  977. 
load-line,  376. 

obligation  of,  to  observe  collision  regulations,  378,  962,  963. 
salvage,  469,  478,  479. 
FORGERY: 

bills,  notes  and  cheques,  291,  292. 
ratification  of,  167. 
register  of  ships,  957,  958. 
trade  marks,  628. 
FRAUD: 

action  of  deceit,  220. 
by  agent,  liability  of  principal,   194. 
by  bankrupt,  759,  881,  882. 
rescission  of  contract  for,  220,  221. 
FRAUDULENT  CONVEYANCE,  689—696. 
"good  consideration",  690. 
under  Statute  .of  Elizabeth,  690,  691,  695. 
voluntary  conveyances,  690,  691. 
FRAUDULENT  DEBTOR,  759,  881,  882. 
Ireland,  779. 
prosecution  of,  881,  882. 
FRAUDULENT  PREFERENCE,  693—696,  741—743,  853. 
FREIGHT: 

advance,  412,  413. 

assignment  of,  413,  414. 

basis  and  rate  of  payment,  412. 
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FREIGHT— coniinued. 

by  whom  payable, T414. 

customs  and  usages  as  to  mode  of  moasurement,  412. 

damaged  cargo,  411. 

goods  lost  or  sold  on  voyage,  410,  411. 

insurance  of,  511,  512,  994. 

liability  of  charterer,  414. 

of  consignee,  414. 

of  indorsee  of  biU  of  lading,  414. 
lien  for,  406,  965. 
lump  freight,  411,  412. 
maritime  lien  on,  for  collision,  441. 
meaniog  of,  410. 
payment  by  bill,  411. 

to  master,  411. 
pro  raid,  411. 

right  of  master  to  sue  for,  414. 
Scotland,  655,  656. 
time  freight,  412,  413. 
time  of  pasrment,  410. 
to  whom  payable,  413 — 415. 
voyage  not  completed,  410,  411. 
when  payable,  410,  411. 

where  weight  or  measurement  on  shipping  and  on  delivery  differ,  412. 
FRIENDLY  SOCIETY,  142,  143. 

e 

GAMIMG  AND  WAGERING: 

contracts,  223,  224. 

by  agent,   184,  185,  224. 

"cover"  transactions,  223. 

definition  of,  223. 

deposits,  224. 

employing  agent  to  bet,  184,  185. 

insurance,  509,  510,  993,  1129,  1130. 

money  paid  in  respect  of,  223,  224. 

securities  given  in  respect  of,  223,  224. 

stakeholder,  224. 

Stock  Exchange  speculation,  223. 
GENERAL  AVERAGE,  415—417. 

adjustment  of,  417,  571,  572. 

contributions,  415. 

contributory  values,  417. 

deck  cargo,  416. 

definition  of  general  average  loss,  415,  546. 

different  kinds  of  general  average  losses,  415,  416. 

expenditure,  416,  417. 

freight,  416. 

jettison,  416. 

liability  of  consignee  of  cargo  for  contributions,  415. 
of  underwriters  for  contributions,  546 — 549. 

lien  of  shipowner  for  contributions,  415,  418. 

necessary  conditions  of  general  average  acts,  415. 

relation  of,  to  insurance,  538,  546 — 549. 
GENERAL  LIEN:  see  LIEN. 

banker,   186,  310,  311. 

by  custom,   186,  417. 

carriers,  588. 

definition,   186. 

factor,   186. 

how  created,   186. 

innkeeper,  815. 

insurance  broker,   186,  531. 

stockbroker,  321. 
GRAIN  CARGOES,  378. 
GUARANTY: 

action  against  surety,  338. 

conditional,  330. 

consideration,  330,  331,  808. 

construction  of  contract,  332,  333. 
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GVARANTY— continued. 

continuing  guarantee,  333 — 335. 

contribution  as  between  co-suretios,  334,  338,  339. 

definition,  329. 

del  credere  agency,   161. 

determination  of  the  contract,  334,  335. 

discharge  of  surety,  330,  333—338. 

by  change  in  contract,  335,  336. 

by  release  of  debtor,  336,  338. 

by  novation,  336. 
disclosure  of  material  facts,  329. 
distinguished  from  indemnity,  329. 
duties  between  no-auretios,  338 — 340. 

of  creditor  to  surety,  329. 
extent  of  surety's  liability,  334. 
for  antecedent  debt,  330. 
form  of  contract,  331,  332,  808. 
indemnity,  right  of  surety  to,  340. 
interpretation,  332,  333. 
Ireland,  670. 
marshalling,  340. 
nature  of  contract,  329,  330. 
misrepresentation,  329. 
revocation,  334,  335. 
rights  of  surety,  338—340. 

on  bankruptcy  of  principal,  756,  757. 

to  surrender  of  securities,  337,  339,  340,  808. 
Scotland,  646—649. 
set-off  by  surety,  757. 
Statute  of  Frauds,  331,  332,  808. 
Statute  of  Limitations,  333. 
surety  for  mortgagor,  340. 
who  is  a  surety,  329,  330. 


HARBOUR: 

damage  to  harbour,  440. 

to  ship  using  harbour,  449,  460,  975. 
HIGH  COURT  OF  ADMIRALTY,  432—436. 
HISTORY: 

bankruptcy,  672—677. 
Scotland,  761. 

banks  and  banking,  297,  298. 

bills  of  exchange,  251 — 253. 

Court  of  Admiralty,  432—436. 

courts  and  procedure,  36—40. 

Law  Merchant,   11 — 16. 

maritime  law,  369—376,  434,  436. 

Stock  Exchange,  312. 
HOLIDAYS,  812—814. 
HORSES: 

sale  of  (Ireland),  670. 
HOUSE  OF  LORDS: 

appeals  to,  64—66,  89,  90. 
bankruptcy,  680,  861. 
from  Court  of  Session,  78. 
HYPOTHEC  (SCOTLAND),  661. 

I 

IMPORTATION: 

restrictions  on,  378. 
IMPRISONMENT  FOR  DEBT,  66,  67,  94,  673,  674. 
INCOME  TAX: 

foreigji  companies,   142. 
INDUSTRIAL  AND  PROVIDENT  SOCIETIES,  143. 
INDUSTRIAL  ASSURANCE  COMPANIES,  140. 
INFANT: 

account  stated  by,  void,  217. 

apprentice,  217,  218. 
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cannot  be  bankrupt,  682,  755,  756. 
capacities  of,  217,  218,  285. 
contracts,  217,  218,  813,  814. 

loans  to,  217,  284,  928. 

member  of  company,  217. 

necessaries,  217,  285. 

partner,  217. 

ratification  after  majority,  217,  218. 

shareholder,  217,  322. 
INJUNCTION: 

infringement  of  trade  mark,  620. 

passing-off  action,  625. 

to  restrain  breach  of  contract,  242,  243,  427,  428. 

trade  name,  626,  627. 
INNKEEPER: 

liability  for  loss  of  or  injury  to  goods,  810,  811. 

hen  of,  815. 

power  of  sale  of  goods  of  guest,  815. 

what  is  an  inn,  811. 
INSOLVENT  ESTATES: 

administration  of,  873,  874. 
INSTALMENTS: 

contract  for  delivery  by,  233,  360. 
INSTITUTE  CLAUSES: 

marine  insurance,  565 — 570. 
INSURANCE  BROKER,  508,  530,  531. 

collection  of  losses,  530,  531. 

liability  for  premiums,  509,  530. 

lien,   186,  531. 

remuneration,  530. 
INSURANCE  COMPANIES,  138—140:  see  ASSURANCE  COMPANIES  ACT. 
INTEREST: 

authority  coupled  with  an,  202. 

breach  of  contract,  243,  426,  427,  798. 

liability  of  agent  to  pav,   182. 
INTERPLEADER,  71,  428. 
INTERROGATORIES,  56,  57. 
INTRODUCTION,  11—19. 
L  O.  U..  273. 
IRELAND: 

admiralty  jurisdiction,  671. 

agency,  663. 

authority  of  English  cases,  662. 

bank  holidays,  666,  814,  976. 

bank  notes,  663—666. 

Bank  of  Ireland,  665. 

bankruptcy,  766—779:  see  BANKRUPTCY  (IRELAND). 

banks  and  banking,  664 — 666. 

bills  of  exchange,  663,  664,  793,  794,  811. 

Brehon  law,  662. 

carriers,  671. 

contracts,  663. 

companies,  662,   1067. 

courts,  77,  78,  671. 

guaranties,  670. 

imprisonment  for  debt,  766. 

introduction  of  English  law,  662. 

limitation  of  actions,  663,  800,  804—806. 

marine  insurance,  671. 

merchandise  marks,  671. 

partnership,  663. 

Poyning's  law,  662. 

railway  companies,  671. 

sale  of  goods,  670. 

of  horses  and  cattle,  670. 

statute  law,  662. 

Statute  of  Frauds,  663. 

Stock  Exchange,  666 — 670. 

trade  marks,  671. 
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JOINT  AND  SEVERAL  LIABILITY,  230,  23L 
JOINT  CREDITORS,  230,  23L 
JOINT  DEBTORS,  230,  231. 

acknowledgment  by  one  of  several,  246,  792. 

part  payment  by  one  of  several,  246,  792. 
JOINT  STOCK  COMPANY,  1098:  see  COMPANY. 
JUDGMENT  DEBTOR : 

administration  order  on  application  of,  872,  873. 

committal  of,  under  Debtors  Act,  868,  869. 

execution  against:  see  PROCEDURE. 
JUDGMENT  IN  REM,  438. 
JUDICIAL  DECISIONS: 

authority  of,   17 — 19. 
JUNCTIONS,  591. 
JURISDICTION:  see  PROCEDURE. 

Court  of  Admiralty,  432—436. 
JUS  GENTIUM,  11. 
JUS  TERTII: 

right  of  agent  to  set  up,   177,  178. 


KING'S  ENEMIES: 

loss  caused  by,  575. 

L 

LAW  MERCHANT,  11—17,  369—374. 

LAW  REPORTING,  17—19. 

LAW  REPORTS,  20—26. 

LAY  DAYS,  407—409. 

LEEMAN'S  ACT,  323,  324,  812. 

LEGAL  TENDER,  238,  239,  258,  301,  799. 

LETTER  OF  CREDIT,  302. 

is  not  negotiable,  257,  302. 
LETTERS  OF  REQUEST,  61,  63. 
LIEN: 

agent,   185 — 187. 

banker,   186,  310,  311. 

by  contract,  419. 

carrier,  588. 

factor,   186. 

for  demurrage,  420,  421. 

for  general  average  contributions,  415,  418. 

for  freight,  418. 

advance  freight,  419. 

dead  freight,  419,  420. 

how  lost,  417,  418. 

where  cargo  warehoused,  406,  417,  418,  965. 

for  ship's  necessaries,  490. 

general  and  particular,   186,   187,  417. 

general,  by  custom,  186,  417. 
how  created,  186,  417. 

goods  deposited  for  purpose  inconsistent  with  lien,  186. 

how  acquired,  185,   186. 

how  extinguished,   187. 

inconsistent  agreement,  186. 

insurance  broker,  186,  531. 

innkeeper,  815. 

maritime:  see  MARITIME  LIEN. 

materia]  men,  490.' 

nature  of,  417. 

possessory: 

definition,  185,   186,  417. 

how  acquired,  417. 

how  extinguished,   187,  417,  418. 

possession  must  be  obtained  lawfully,  186. 

ranking  of  maritime  and  possessory  liens,  503. 

shipowner,  for  general  average  contributions,  415,  418. 

shipmaster,  for  expenses  of  preserving  cargo,  418. 
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shipwright,  417,  490. 

stockbroker,   186,  321. 

Bub-agent,  187. 

unpaid  seller,  362,  364. 

waiver,   187,  417. 

wharfinger,  417. 
LIFE  ASSTJBANC!E: 

agents,  172. 

company,   138—140:  see  ASSURANCE  COMPANIES  ACT. 

Gambling  Act,  788,  789. 

insurable  interest,  788,  789. 

policy  on  life  of  another,  788. 
LIFE  SALVAGE,  469,  470. 
LIMITATION  OF  ACTIONS: 

absence  beyond  seas,  245,  788,  808,  809. 

acknowledgment  to  prevent  operation  of,   166,  245,  296,  734,  792,   809. 

bank  notes,  302. 

banker  and  customer,  303. 

biU  of  exchange,  295,  296. 

bribery  of  agent,  182. 

collision,  453,  1147. 

contracts,  245,  246,  787. 

conflict  of  laws,  245,  249. 

disabihty,  808,  809. 

infants,  797. 

Ireland,  663,  800,  804—806. 

joint  debtors,  246,  792,  809. 

maritime  claims,  504 — 506,  1147. 

merchant's  accounts,  808. 

part  payment,  792,  798,  809. 

salvage,  483. 

Scotland,  639—641,  649. 

specialties,  206,  797,  798. 
Ireland,  800. 

wages  of  shipmaster  and  crew,  505. 
LIMITATION  OF  LIABILITY,  967—969. 

action  for,  466. 

amount  to  which  liability  may  be  limited,  466. 

"actual  fault  or  privity",  466. 

carriers  by  land,  578,  580,  796,  806. 

costs  in  action  for,  466. 

development  of  privilege,  464,  465. 

distribution  of  fund  between  life  and  property  claims,  467. 

dock  and  harbour  authorities  etc.,  466,  975. 

interest,  466. 

foreign  ships,  465. 

loss  of  Hfe  or  personal  injury,  465. 

separate  losses,  468. 

statutory  right  to  limit  Uability,  465,  466. 

tonnage,  how  calculated,  467,  468,  968. 

tug  and  tow,  487. 
LIMITED  LIABILITY  COMPANY,  96,  97:  see  COMPANY. 
LIMITED  PARTNERSHIP,  158,  159,  1015—1022. 

winding  up,   1103. 
LIQUIDATED  DAMAGES: 

distinguished  from  penalty,  241,  242. 

meaning  of,  241,  242,  423,  424. 
LLOYD'S,  507,  508. 
LOAD-LINE,  375,  376. 
LOST  BILL  OR  NOTE,  263,  264,  293,  294. 

M 

MANAGING  OWNER,  171,  172,  956. 
MANDATORY  (SCOTLAND),  82,  83,  636. 
MANSFIELD,  LORD,  14,  15,  374. 
MARGINAL  LETTER  OF  CREDIT,  302. 
MARINE  INSURANCE,  507—572. 
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MARINE  INSVUANCE— continued. 
abandonment,  542 — 545. 

acceptance  of,  543. 

delay  in  giving  notice  of,  542. 

effect  of,  545,  1002. 

notice  of,  542,  543,   1902. 

of  voyage,  526. 

reinsurance,  544. 

requisites  of,  542 — 545. 

waiver  of  notice,  544. 

who  may  give  notice  of,  163. 

when  notice  of,  unnecessary,  543,  544. 
actual  total  loss,  536,  637. 

of  freight,  541. 

presumption  of,  536. 
adjtistment  of  general  average,  571,  572. 
agent,  policies  effected  by,  564,  1000. 

concealment  of  material  facts  by,  995. 

knowledge  of,   195,  995. 
"and  aU  other  perils",  518,  1010. 
assignment  of  policy,  528,  529,  1000. 

"at  and  from"  a  particular  place,  515,  525,  526,  562,  999,   1099,  1010. 
barratry,  518,   1010. 
beginning  of  risk,  525,  626. 

bottomry  and  respondentia,  insurable  value,  498,  499. 
brokers,  508,  530,  531,  1000. 
change  of  voyage,  526,  528,  999. 
collection  of  losses,  531. 
collisions,  552,  553. 
commencement  of  voyage,  525,  526. 
constructive  total  loss,  537 — 542,   1002. 

abandonment,  542 — 545. 

capture,  545. 

freight,  541,  542. 

goods,  539,  540. 

ship,  537—539. 

value  of  wreck,  538,  539. 
contract  of  indemnity,  509. 

uberrimae  fidei,  513,  995. 
contribution  between  co-insurers,  1006. 
cost  of  forwarding,  539,  540. 

of  repairs,  537,  538. 
damage  to  machinery,  535. 
defences  available  against  assignee,  529. 
definition,  992. 
delay  in  sailing,  526. 
deviation,  526—528,  999,  1000. 
disbursements,  insurance  on,  513. 
disclosure,  513,  514. 

discovery  in  action  on  policy,  564,  565. 
double  insurance,  520,  562,  997. 
excuses  for  deviation  or  delay,  527,  528. 
execution  of  policy,  519. 
expenses  in  nature  of  salvage,  54i6. 
failure  of  consideration,  661,  562,  1007. 
fire,  517,  518,  534. 
form  of  the  contract,  514 — 618. 
"franchise",  553—556. 
"free  from  particular  average",  553 — 556. 
"free  from,  captiu'e  and  seizure",  518,  532,  533. 
freight  earned  after  abandonment,  545. 

insurable  value  of,  512. 
"from"  a  particular  port,  515,  999,  1009. 
"from  the  loading  thereof",   1010. 

gaming  and  wagering  policies,  509,  510,  993,   1129,   1130. 
general  average,  546 — 549,   1003. 
goods,  insurable  value  of,  512. 
history,  607,  508. 
inherent  vice,  534,  535. 
illegality,  509,  525,  563. 
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implied  warranties,  521 — 525. 

legality,  525. 

seaworthiness,  522—524. 
Institute  clauses,  565 — 570. 
Insurable  Interest,  509—512,  993,  994. 

assignment  of  interest,  510,  512,  994. 

at  what  time  it  must  exist,  510. 

bottomry  loan,  510,  994. 

carrier,  511. 

consignee,  511. 

contingent  or  defeasible  interest,  993. 

definition,  993. 

freight,  511,  512,  994. 

lender  on  bottomry,  498,  499. 

liabilities,  511. 

mortgagee,  511,  994. 

of  insTirer,  510. 

partial  interest,  994. 

premiums,  511. 

purchasers,  512. 

subsequently  acquired,  510,  993. 

trustees,  511. 

wages,  5^0,  994. 

where  no  interest,  509. 
insurable  value,  512,  513,  994. 
Ireland,  671. 

land  risks,  509,  992,  993. 
leakage  and  breakage,  533. 
liability  for  premiums,  509,  530. 
Lloyd's,  507,  508. 
"lost  or  not  lost,"  562,   1009. 
losses  covered  by  poUcy,  533 — 535,  1001. 
loss  caused  by  delay,  535. 
loss  caused  by  rats  or  vermin,  533. 
maritime  perils,  993. 
material  facts,  knowledge  of,  by  agents,  995. 

what  are,  513,  514,  995. 
Measure  of  Indemnity  549—558,  1003—1006. 

"free  from  average,  unless  general,"  553. 

general  average  contributions,  551,  552,  1005. 

general  rule,  549. 

liabilities  to  third  persons,  552,  553,   1005. 

memorandum  losses,  553 — 556. 

new  for  old,  deduction  for,  550. 

partial  loss  of  freight,  550,  551,  1004. 
goods,  551,   1004. 
ship,  549,  550,  1004. 

particular  average,  550,  551,   1005. 
charges,  551. 

salvage  charges,  551,  552,  1005. 

successive  losses,  556,  1005,  1006. 

sue  and  labour  clause,  551,  556 — 568,  1006. 

total  loss,  549,  1004. 
memorandum,  553 — 556. 
method  of  business,  508. 
misconduct  of  assured,  533,  534. 

or  negligence  of  master  or  crew,  532,  558. 
mutual  insurance,  563,  564,   1007. 
nature  of  contract,  609. 

non-disclosure  of  material  facts,  513,  614,  995. 
notice  of  abandonment,  642,  543,  1002. 
open  cover,  516,  517. 
origin  and  development,  607,  508. 
over-insurance,  return  of  premiums  for,  662. 
partial  losses,  636,  545 — 549,  1003. 
particular  average  losses,  646,  650,  551,  1003,  1005. 

warranties,  553 — 556. 
"perils  of  the  sea,"  what  are,  517,  532,  533. 
"pirates  and  thieves,"  518,  1010. 
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port  of  discharge,  999. 
policy,  the,  514—519,  996,  997. 

alteration  of,  925. 

assignment,  528,  529,   1000. 

construction,  517,  518,  997,   1009,  1010. 

contents,  514,  996. 

definition,  924. 

designation  of  subject  of  insurance,  516,  996. 

execution  of,  519. 

floating,  516,  517,  997. 

form  of,  517,  518,  1008,   1009. 

Institute  clauses,  565 — 570. 

open  cover,  516,  517. 

penalty  for  insuring  otherwise  than  by  duly  stamped,  925,  926. 

requisites  of,  514 — 516,  996. 

stamping,  924 — 926. 

stamp  duties,  927,  928,  976,  1025,  1148. 

time  policies,  515,  996. 

valued  policies,  509,  512,  516,  996. 

voyage  policies,  515,  996. 
P.  P.  I.  clause,  509,  510. 
premium,  530,  531,   1000,   1001. 
ratification,  168,  532,  1007. 
reinsurance,  510,  644. 

relation  of  general  average  to,  538,  546 — 549. 
representations,  513,  514,  995. 

as  to  expectation  or  belief,  514. 

when  material,  514. 
return  of  premiums,  560 — 563,  1006,  1007. 
"restraint  of  princes",   1010. 
rights  of  insurer  on  payment,  558 — 560. 
rule  of  causa  proximo,  532 — 535. 
running  down  clause,  512,  552,  653. 
"safely  landed",   1010. 
salvage  charges,  546,  551,  552. 

salvage,  right  of  underwriters  to,  on  paying  total  loss,  545,  558. 
Scotland,  657,  658. 
seaworthiness,  implied  warranty  of,  521 — 524,  998. 

meaning  of,  523,  624. 
S.  L.  C.  560. 
sUp,  508,  514,  996,  1008. 
stamps,  924—926,  976. 
stranding,  what  constitutes,  554. 
subrogation,  520,  537,  545,  559,  560,   1006. 
successive  losses,  556. 

sue  and  labom-  clause,  551,  556 — 558,   1006. 
■'sunk",  meaning  of,  554. 
total  losses,  536—542,   1001. 

transhipping  goods  at  intermediate  port,  540,  1001. 
value  of  wreck,  538,  539. 
valued  policy,  509,  512. 
voyage,  the,  525 — 528. 
wagering  policy,  509,  510. 
warranties,  520 — 525,  997 — 999. 

as  to  sailing,  54. 
breach  of,  522,  998. 

convoy,  522. 
express,  521,  522,  998. 
generally,  520,  621. 
implied,  521 — 526. 
Institute,  521. 
legality,  525,  999. 
nationality,  624,  998. 
neutrality,  524,  525,  998. 
particular  average,  553 — 556. 
safety,  521,  998. 

seaworthiness,  622—524,  998,  999. 
MARITIME  CONVENTIONS  ACT,  1145—1147. 
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MARITIME  LAW,  369  et  seq. 

Scotland,  653—657. 
MARITIME  LIEN: 

bankruptcy  and  winding-up,  439. 

disbursements,  437. 

distinguished  from  statutory  right  in  rem,  438,  466. 

for  collision,  438. 

how  enforced,  438,  439. 

in  what  cases  recognised,  438. 

limitation  of  actions,  504,  505. 

nature  of,  436,  437. 

necessaries,  437. 

priorities,  438,  456,  501—504. 

remedies  on  judgment,  438. 

statutory,  437,  438. 

wages,  493 — 495. 
MARITIME  WAGES,  491—497. 

assignment  of,  492. 

contract  for  lump  sum,  493. 

defences  to  suit,  496,  497. 

discharge  of  seaman,  492,  493. 

disputes  as  to,  493 — 497. 

foreign  ships,  495,  496. 

forfeiture  of,  496,  497. 

jurisdiction,  492. 

maritime  hen  for,  493,  494. 

meaning  of,  491,  492. 

payment  of,  492. 

preferential  claim  in  bankruptcy,  495. 

recovery  of,  492,  496. 

rights  in  respect  of,  492,  493. 

suits  for,  494,  495. 

summary  jurisdiction,  494. 

where  voyage  not  completed,  493. 
MARKET  OVERT: 

horses  (Ireland),  670. 

sale  of  goods  in,  355,  356,  933. 
MARKETS  AND  FAIRS  (IRELAND),  670. 
MARRIED  WOMAN: 

acknowledgment  of  debt  by,   166. 

actions  by  and  against,  839,  840. 

antenuptial  liabilities,  218,  839. 

appointment  of  attorney  by,  161,  815. 

bankruptcy  of,  683,  700,  701,  839. 

contracts  by: 

as  agent  for  husband,   164 — 166. 
as  principal,  218,  839,  928. 
with  husband,  839. 

execution  against,  218. 

form  of  judgment  against,  218. 

impUed  authority,  to  pledge  husband's  creflit,  164 — 166. 

loan  by,  to  husband,  839. 

necessaries,  what  are,   165. 

ostensible  agency  of.   164 — 166. 
MARSHALLING: 

maritime  claims,  503,  504. 
MATERIAL  ALTERATION,  231,  232,  291. 
MATERIAL  MEN,  488—490,  503. 
MATE'S  RECEIPT,  401. 

MEASURE  OF  DAMAGES:  see  DAMAGES. 

MERCANTILE  AGENT:  see  AGENT;  FACTOR;  FACTORS  ACT. 
MERCHANDISE  MARKS,  628—631,  887—893,  1143:  see  TRADE  MARK. 

accessories,  890. 

definitions,  888,  889. 

evidence,  890. 

false  application  of  trade  mark,  628,  629,  889. 

representations  as  to  Royal  Warrant,  632,  892. 
trade  description,  629,  630. 

forgery  of  trade  mark,  628,  888,  889. 

importation,  631,  891,  892. 
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international  conventions,  631. 

Ireland,  671,  893. 

limitation  of  prosecutions,  891. 

offences,  887. 

power  to  require  information  in  respect  of  imported  goods  bearing  fraudulent  marks,  1143. 

prosecution,  punishment,  forfeiture  etc..  631,  887,  888,  891,  921. 

search  warrants,  890,  891. 

special  defences,  630,  889,  892. 

warranty  of  genuineness,  631,  892. 

watches  and  watch  case".  630,  889,  890. 
MISREPRESENTATION : 

action  of  deceit,  220. 

as  to  character,  792. 

by  agent,   194,   195. 

effect  of,  on  contract,  220,  221,  367. 

in  charterparty,  391. 

in  prospectus,   113,   114,  116,   1049,   1050. 

on  sale  of  goods,  346,  347,  367. 
MISTAKE,  218,  219. 

money  paid  under,  213. 
MITIGATION  OF  DAMAGES,  426,  451,  452. 
MONEY  LENDING,  221,  222. 
MONEY  PAID,  214,  215. 
MONEY  RECEIVED,  213,  214. 
"MONTH",  408. 
MUTUAL  INSURANCE,  563,  564. 

N 
NAME  OF  SHIP,  953. 
NECESSARIES: 

authority  of  wife  to  pledge  husband's  credit  for,  164 — 166. 

infant,  217,  285. 
NECESSARIES  (SHIPS),  487—491. 

concurrent  claims,  490. 

contracts  by  master  for,  489,  490. 

foreign  ships,  488,  489. 

jurisdiction  of  Admiralty  Division,  488,  489. 

liability  for,  488. 

meaning  of,  487,  488. 

no  maritime  lien  for,  489,  490. 

possessory  Uen  for,  490. 

priorities  of  claims  for,  489,  503. 

proceedings  in  rem  in  respect  of,  488. 

statutory  lien  for,  490. 
NECESSITY: 

authority  of,   164:  see  SHIPMASTER. 
NEGOTIABLE  INSTRUMENT: 

bank  notes,  252,  253. 

bonds  to  bearer,  255,  256. 

cheques,  274—281. 

circular  notes,  254. 

dealings  by  agent  with,   189. 

debentures,  254 — 256. 

definition,  254. 

dividend  warrants,  256. 

foreign  Government  bonds,  253 — 255. 

history,  251—253. 

holder  may  sue  on,  254. 

instruments  requiring  indorsement,  264,  256. 

judicially  recognised  as  negotiable,  254 — 256. 
held  not  negotiable,  256,  267. 

letters  of  credit,  257. 

lien  on,   186,  311. 

lost  instruments,  293,  294. 

negotiability  by  custom  or  usage,  256. 
by  estoppel,  255. 

share  certificates,  256. 

NEW  TRIAL,  65.  91. 

Scotland,  81. 

To' 
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NOTARY  PUBLIC  (IRELAND),  793,  794,  81L 
NOTICE  OF  DISHONOUR,  269—273,  827,  828. 

by  whom  to  be  given,  271,  827. 

cheque,  269,  270. 

delay,  272,  828. 

dispensing  with,  272,  828. 

effect  of  want  of,  269. 

excuses  for  absence  of,  272,  828. 

form  of,  269,  827. 

mode  of  transmitting,  270,  828. 

place  to  which  to  be  sent,  270. 
■    '      time  for,  270,  271,  827,  828. 

to  whom  to  be  given,  271,  272,  827. 

waiver  of,  272,  828. 
NOTICE  OF  TRIAL,  57. 
NOTICE  TO  ADMIT,  62. 
NOTICE  TO  PRODUCE,  62,  63. 
NOTING  BILLS  OF  EXCHANGE,  268,  828,  829. 

Ireland,  793,  794. 
NOVATION,  152,  153,  232. 

Scotland,  637. 

0 

OATH: 

administration  of  abroad,  for  use  in  English  Courts,  897,  898. 
OBLIGATIONS:  see  CONTRACT. 

Scotland.  636—641. 
OFFER  AND  ACCEPTANCE,  207—209. 

Scotland,  652. 
OFFICIAL  QUOTATIONS,  317. 

Ireland,  608. 
OFFICIAL  REFEREE,  902,  903. 
OLERON,  371,  434. 
OPEN  COVER,  516,  517. 

P 

PAROL  EVIDENCE: 

admissibility,  in  case  of  written  contract,  246,  247. 
PARTNERSHIP: 

accounts  during  partnership,  148,   150,  909,  910. 

on  dissolution,  154. 
actions  by  and  against  firm,  157,  158. 
admissions  of  partner,  907. 
advance  at  interest  varying  with  profits,   146. 
advances,  147. 

application  of  assets  on  dissolution,   154,  155,  912. 
assignment  of  share,  148,  149,  910. 
at  will,  notice  to  terminate,   147. 
authority  of  partner  to  bind  firm,   150,  285,  906. 

after  dissolution,   154. 
banking,  789—791. 
bankruptcy,  154,  156,  684,  851,  870. 
books,  148,  162,  909. 
capacity  of  partners,  146,   147. 
charging  order  on  interest  in,   148. 
contract  of,  146. 

contribution  and  indemnity  between  partners,  147,   149. 
co-owners,  property  of,  when  partnership  property,   146. 
continuance  of,  after  expiration  of  original  term,  149,  909. 
death  of  partner,  155,   156. 
definition,   145,   905. 
dissolution  and  winding  up,  153 — 156,  910 — 912. 

accounts,  154. 

application  of  property,  154,   155. 

causes  of  dissolution,  153,  154. 

conduct  of  winding  up,  911. 

consequences  of  dissolution,  912. 

distribution  of  assets,   154,   155,  91:1,  912. 

goodwill,  155,  611. 
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grounds  for  dissolution  by  the  Court,  153,  154,  910,  911. 

notice  of,   154,  909—911. 

rescission  for  fraud,  912. 

return  of  premiums,  154,  911,  912. 

trade  marks,  611. 
distinguished  from  co-ovmership,   144,  146. 
doctrine  of  "holding  out,"   151,   152. 
duration,   147,   149. 
execution  on  judgment  against  firm,   157,  908. 

against  partner,  908,  909. 
expulsion  of  partner,   149,  909. 
firm  name,   145,  906. 
firm,  when  bound  by  contracts  or  acts  of  partner  or  agent,   150 — 152. 

acts  outside  scope  of  apparent  authority,  150. 

admissiona  and  representations,  907. 

bills  of  exchange  and  promissory  notes,  150. 
form  of  partnership  contract,  146. 
fraud,   147. 
goodwill,  155,  611. 
guaranties,  335. 
history,   144,   145. 
holding  out,   151,   152,  907,  911. 
Ulegal,  98,  146,  147. 
incoming  partner,  liability  of,   152,  907. 
infant  partner,   146,   147. 
interest  on  capital,   147. 
Ireland,  663. 

law  of,  a,  branch  of  the  law  of  contract,  144. 
liability  of  firm  for  debts  and  obligations,  150 — 153,  906. 

for  wrongs  of  partner,   150,   151,  907. 
limitation  of  actions,   153. 
limited,  158,   159,  1014—1022. 
losses,  how  paid,   155. 
management  of  business,   147. 
misrepresentations,   147. 

notice  of  retirement  or  dissolution,  when  necessary,  152,   154. 
notice  to  partner,  when  notice  to  firm,  152,  907. 
notice  to  terminate  partnership,  147,   149,  153. 
novation  on  charge  in  firm,  152,   153,  232. 
number  of  partners,  98,   146,   1025. 
ostensible,   151,   152. 
Partnership  Act,   1890,   145. 
partnership  property,   147,  908. 
part-owners  of  ship:  see  SHIPOWNERS, 
power  for  one  partner  to  introduce  another,   149. 
profits  and  losses,  how  shared,   147. 
receiver  and  manager,   149,   150. 
relations  of  partners  to  one  another,  147 — 150,  908 — 910. 

accounts,  etc.,  during  partnership,  148,  150,  909,  910. 

conduct  of  business,   147,   148. 

continuance  after  expiration  of  original  term,  149. 

contribution  and  indemnity,  147,   149,  909. 

duty  of  good  faith,   148. 

execution  for  separate  debts  of  partner,  148,  908,  909. 

interest  on  advances  and  capital,  147,  908,  909. 

partnership  property,   147,   148. 

shares  in  partnership,  147. 

transfer  of  shares,  148,   149. 

variation  of  rights  and  duties  by  agreement,  908. 
representations  of  partners,  907. 
retired  partner,  liability  of,  151—153,  907,  908. 
return  of  premiums  on  dissolution,  154. 

rights  and  obligations  of  partners  as  regards  third  persons,   150 — 163. 
rules  as  to  settlement  of  accounts  on  dissolution,  154,  155. 
rules  for  determining  existence  of  partnership,   146,   147,  906. 

co-ownership,  144,   146,  905. 

depends  on  true  contract  and  intention  of  parties,   146. 

sharing  gross  returns,  905. 
profits,  906. 
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sale  of  goodwill  in  consideration  of  share  in  profits,  146,  906. 

Scotland,  635,  636. 

secret  profits  and  benefits,   148. 

service  of  process  on,  47,  157. 

settlement  of  accounts  on  dissolution,  154,   155. 

shares  in,  assignment  or  mortgage  of,   148,   149. 

use  of  name  of  deceased  partner,  152. 
retired  partner,   151,   152. 

who  may  be  partners,   146,   147. 
PASSENGERS  BY  SEA,  429—432. 

authority  of  master,  432. 

certificate  for  passenger  steamers,  429. 

conditions  on  ticket,  how  far  binding,  430. 

definition  of  passenger,  429. 

delay  in  sailing  or  prosecuting  voyage,  431,  432. 

duty  of  shipowner  as  to  care,  429,  431. 

emigrant  ships,  429. 

exclusion  of  liability  by  express  contract,  431. 

implied  terms  of  contract,  431. 

liability  of  shipowner  for  negligence  of  servants,  431,  457 — 459. 
in  respect  of  luggage,  431. 

lien  on  luggage  for  passage  money,  430. 

limitation  of  liability,  431. 

negligence  of  master  or  crew,   431. 

passage  money,  430. 

statutory  provisions,  429. 

steerage  passengers,  429. 
PASSING  OFF,  623—625. 
PAYMENT: 

by  bill,  note  or  cheque,  239,  244. 

of  smaller  sum  in  satisfaction  of  greater,  210,  244. 

place  for,  239. 

ratification  of,  168. 

through  the  post,  239. 

to  agent,   170,  173,   193. 

to  broker,  173. 

to  factor,  173. 

what  constitutes,  238,  239. 
PAYMENTS,  APPROPRIATION  OF,  239,  240.  309,  310. 
PENALTY: 

E~      distinguished  from  liquidated  damages,  241,  242,  423,  424. 
PERSONAL  INJURY: 

claims  against  shipowners  etc.,  456 — 460. 
PIE  POUDRE,  COURT  OF,  372. 
PILOT,  447:  see  COMPULSORY  PILOTAGE. 
PORT: 

limits  of,  for  purposes  of  commercial  contracts,  397,  398. 
POSSESSORY  LIEN:  see  LIEN. 
POST,  payment  by,  239. 
POST  OFFICE  SAVINGS  BANK,  300. 
POWER  OF  ATTORNEY: 

by  married  woman,  161,  815. 

capacity  of  parties,  161,  162,  815. 

construction,  171. 

execution  of,   163,  815. 

extent  of  authority  conferred,  171. 

general  words,  171. 

payments  and  acts  under,  without  notice  of  revocation,  816. 

revocation,  816. 
PREFERENTIAL  DEBTS: 

in  bankruptcy,  676,  851,  852. 

in  winding  up,   136,   1085,  1086,   1094. 
PRESCRIPTION:  see  LIMITATION  OF  ACTIONS. 

Scotland,  639—641,  649. 
PRINCIPAL  AND  AGENT:  see  AGENT. 
PRINCIPAL  AND  SURETY:  see  GUARANTY. 
PRIORITIES: 

bottomry  bonds,  503. 

claims  for  ship's  necessaries,  503. 
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maritime  liens,  501 — 504. 
mortgage  of  ship,  503. 
PROCEDURE:  36  et  aeq. 
aooounta,  taking  of,  66. 
admiralty  action  in  rem: 

account  and  inquiries,  76. 

procedure  in,  75 — 77. 

service  of  writ,  47. 
admissions,  62. 
affidavit,  evidence  by,  61. 
agent,  service  of  writ  on,  61. 
admiralty  jurisdiction,  50 — 52,  93,  94,  435,  436. 

Scotland,  82. 
alternative  defendants,  49. 
ancient  documents  as  evidence,  62. 
appeals,  63 — 66. 

from  Court  of  Session  to  House  of  Lords,  78. 

history  as  to,  39,  ,40. 

Scotland,  82. 

stay  of  execution,  65. 

time  for,  65. 

to  Court  of  Appeal,  64,  88 — 90. 

to  House  of  Lords,  64—66,  89,  90. 
appearance,  52,  53.        ^ 

application  for  leave  to  serve  process  abroad,  45,  46. 
assizes,  57,  58.  *'-f 

attachment,  writ  of,  66,  67,  94. 
audience,  right  of,  40,  41. 
bankers'  books  as  evidence,  63. 
bail  in  admiralty  action  in  rem,  75,  76. 
bottomry  bonds,  jurisdiction  in  claims  on,  51. 
chamber  proceedings,  41,  49. 

Chancery  Division,  proceedings  assigned  to,  49,  50,  87. 
charging  order  on  shares  etc.,  68. 
collision  actions,  jurisdiction  in,  51,  62,  93. 
commencement  of  action,  43 — 52. 
Commercial  Court,   16,  39,  54,  72—75,  94,  95. 
companies,  service  on,  46,  47. 
competence,  41 — 43. 
conflict  of  laws,  249. 
costs,  77,  84—86,  91. 
county  courts,  77. 
counsel,  40,  41. 
counterclaim,  71,  72. 
Court  of  Appeal,  64,  88—90. 
Court  of  Chancery,  36,  37. 
Courts,  36,  37. 

cross-examination  of  witnesses,  59 — 61. 
declarations  by  deceased  persons  as  evidence,  62. 
default  of  appearance,  53. 

of  pleading,  56. 
defence,  54. 

disagreement  of  jury,  60. 
discontinuance,  72. 
discovery,  56,  57. 

in  aid  of  execution,  70. 
distribution  of  business,  87. 
district  registries,  41,  88. 
Divisional  Court,  64,  88. 
documentary  evidence,  62,  63. 
elegit,  writ  of,  68. 
entry  of  appearance,  52,  53. 

for  trial,  58. 
equitable  execution,  69. 
equity,  36,  37. 
evidence,  60 — 63. 

on  appeal,  65. 
examination  in  chief,  61. 
execution,  66 — 70. 
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fieri  facias,  writ  of,  67. 

on  judgment  against  partnership,  69,  70. 
foreign  companies,  service  on,  46,  47,  141. 
judgments,  42,  43. 

ship,  disputes  as  to  ownership  and  posses8ion,^61. 
forms  of  action,  36,  39. 
garnishee  proceedings,  68,  69. 
guardian  ad  litem,  72. 
hearsay  evidence,  62. 
historical  introduction,  36 — 40. 
House  of  Lords,  appeals  to,  64 — 66,  89,  90. 

from  Court  of  Session,  78. 
imprisonment  for  debt,  66,  67,  94.       i .   .- 
infants,  72. 

indorsement  on  writ,  48.  it 

interest,  55,  56.  '■   ^ 

inspection  of  documents,  57.  : 

interlocutory  applications,  70,  71. 
interlocutory  orders,  appeals  from,  64,  91,  92. 
interim  injvm.ction,  70. 
interpleader,  71,  428. 
interrogatories,  56,  57. 
Irish  Courts,  77,  78. 
joinder  of  causes  of  action,  48,  49. 

of  parties,  48,  49. 
judgment,  60. 

on  admissions,  56.  ' 

judgments  in  rem,  42,  43. 
Judicature  Act,  1873,  3a— 40,  87,  88. 
jurisdiction  generally,  41 — 43.  ,^  j^. 

of  county  courts,  77. 

of  Scottish  Courts,  79.       '   I 
jury,  trial  by,  59,  60.  '  '• 

leading  questions,  61.  '    ,lv  ti 

leave  to  serve  writ  abroad,  45,  46.  p> 
-letters  of  request,  61,  63.  ^  fM 

local  courts  of  inferior  jurisdiction,  37. 
motions,  70. 
new  trial,  65,  91. 
next  friend,  72. 
notice  in  lieu  of  service,  46. 
of  trial,  57. 

to  admit,  62.  p     ^     i    '■'■ 

to  produce,  62,  63. 
official  and  special  referees,  58,  92,  93. 
Order  XIV,  55,  56.  i,i^  |! 

originating  summons,  43,  55. 

service  out  of  jurisdiction,  45. 
particulars,  further  and  better,  54. 
partnerships,  service  on,  47,  157. 
payment  into  court,  86,  87. 
pending  proceedings  in  foreign  court,  41. 
pleadings,  54 — 56. 

points  of  claim  and  defence,  54,  56. 
practice  in  admiralty  actions,  76 — 77. 

in  the  Commercial  Court,  72 — 75. 
of  Scottish  Courts,  78 — 84. 
preliminary  act,  76. 
privilege  of  witnesses,  60. 
proceedings  in  forma  pauperis,  86. 
referees,  trial  by,  58,  92,  93. 
representative  action,  49. 
right  to  begin,  59. 
right  of  reply,  60. 
rules  of  court,  40,  41,  89,  91,  92. 

of  pleading,  54. 
salvage  actions,  481 — 483. 
Scottish  Courts,  78—84. 
secondary  evidence,  62,  63. 
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security  for  costs,  85,  86. 
separate  trials  of  different  issues,  58. 
sequestration,  writ  of,  69. 
service  of  process  after  appearance,  52. 
service  of  writ,  43,  46,  47. 
on  agent,  45. 

out  of  the  jurisdiction,  43 — 46. 
set-off  distinguished  from  covmterclaim,  72. 
Sheriff  Court,  83,  84. 
solicitors,  employment  of,  40,  41. 
special  case,  54. 

verdict,  60. 
specially  indorsed  writ,  55,  56. 
statement  of  claim,  54. 
stay  of  execution  pending  appeal,  65. 
striking  out  pleadings,  54. 
subpoena,  writ  of,  59. 
substituted  service,  46. 
summary  judgment,  55,  56. 
summons  for  directions,  39,  53 — 55. 
taxation  of  costs,  85. 
third  party  procedure,  71. 
time  for  appeal,  65. 

for  appearance,  52. 

for  pleadings,  56. 
transfer  from  one  division  to  another,  50. 
trial,  57—60. 

"without  pleadings,  53,  54. 
vacancy  in  office  of  judge,  88. 
vexatious  actions,  92. 

warrant  of  aiTest  in  admiralty  action,  75. 
witnesses,  59,  60. 
writ  ne  exeat  regno,  70. 

of  assistance,  69. 

of  delivery,  69.  ' 

of  elegit,   68. 

of  fieri  facicis,  67. 

of  possession,  69. 

of  summons,  48. 
writs  in  consimili  casu,  36. 
PROMISSORY  NOTE,  273,  274,  836,  837. 
alteration,  290 — 292. 
definition,  836. 
delivery,  257,  261,  282. 

difference  between  bill  of  exchange  and,  273. 
discharge,  263—267. 
foreign,  273,  837. 
forgery  of,  291,  292. 
form  of,  273. 
history,  251—253. 
inland,  289. 
Ireland,  793,  794. 
liability  of  maker,  836. 
limitation  of  actions,  295. 
negotiation,  282,  283. 
pledge  of  collateral  security,  273,  274. 
presentment  for  payment,  274,  836. 

rules  as  to  bills  of  exchange  apply  to,  generally,  273,  836,  837. 
stamping,  273,  288—290,  923. 
time  for  presenting,  274. 
to  bearer,  restrictions  as  to  issue  of,  274. 
what  is  a,  for  purposes  of  Stamp  Act,  288. 
PROTEST: 

expenses  of,  830. 

for  better  security,  268,  828. 

form  of,  268,  829,  838. 

for  purpose  of  acceptance  or  payment  for  honour,  262,  264,  832. 

Ireland,  793,  794. 

meaning  pf,  268. 
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place  for,  828,  829. 

time  for,  268,  837. 

when  necessary,  267,  268,  828,  832. 

when  notary  not  available,  837,  838. 
PROVIDENT  SOCIETY,  143. 
PUBLIC  AGENT: 

contracts  of,   190,   196. 

doctrine  of  implied  warranty  of  authority  does  not  apply  to,   198. 

not  accountable  to  third  persons  for  monies  in  hia  hands,  200. 

torts  of,   194,  201. 

wrongs  of  subordinates,  201. 
PUBLIC  HOLIDAYS,  812—814. 
PUBLIC  POLICY: 

abuse  of  legal  process,  226. 

agreement  not  to  prosecute,  226. 

contracts  void  as  contrary  to,  225 — 227. 

injury  to  State,  225. 

restraint  of  trade,  226,   227. 

Q 

QUANTUM  MERUIT: 

general  rules  as  to  recovery  of,  236,  237. 

B 

RAILWAY,  CARRIAGE  BY:  aee  also  CARRIAGE  BY  LAND. 

animals,  584 — 586. 

dangerous  goods,  584. 

delay,  577,  578,  590,  591. 

duty  of  company: 

to  exhibit  lists  of  rates,  587. 
to  keep  books  of  rates,  586. 
to  provide  facilities  for  traffic,  591. 

explosives,  584. 

false  description  of  goods,  587. 

lien  of  company,  688,  589. 

limitation  of  liability,  578,  580—584,  806. 

measure  of  damages  for  delay,  590. 

for  loss  of  or  damage  to  goods,  589 — 591. 

owner's  risk,  581 — 583. 

perishable  goods,  587. 

rates  and  charges,  586,  587. 

terminal  charges,  587. 

through  traffic,  581,  591. 

undue  preference,  592,  593. 
RATIFICATION: 

by  companies,   112,  167 — 169. 

effect  of,   170. 

form  and  conditions  of,   169,   170. 

limitations  to  doctrine  of,   168,  169. 

of  contracts  of  agent  generally,  168 — 170, 

of  contracts  during  infancy,  217,  814. 

of  marine  insurance  policy,  168,  532. 

of  payment,   168. 

what  may  be  ratified,   167. 

who  may  ratify,   167. 
REDUCTION  OF  CAPITAL,  101,  102,  1035—1040. 
REFEREE  IN  CASE  OF  NEED,  262,  263,  819,  820. 
REGISTRATION: 

limited  partnerships,   1015 — 1022. 

transfer  and  transmission  of  ships,  947 — 949. 
REGISTRY  OF  SHIPS,  942—953,  1011,  1012. 
RELEASE: 

of  cause  of  action,  244. 

of  contract  before  breach,  231. 

of  contract  under  seal,  231. 

of  debtor,  discharge  of  surety  by,  336,  338. 

of  one  or  some  of  several  joint  debtors,  230,  231. 
REPORTS,  LAW,  17—26. 
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REPRESENTATION : 

as  to  character,  credit  etc.,   195,   792. 

by  agent,   194,   195. 

by  partner,  907. 
REPUTED  OWNERSHIP,  674,  750,  755. 

Ireland,  768,  769. 
REQUEST,  LETTERS  OF,  61,  63. 
RESPONDENTIA:  see  BOTTOMRY. 
RESTRAINT  OF  TRADE,  226,  227. 
REVOCATION: 

of  authority  of  agent,  201 — 204. 

of  offer,  208,  209. 
ROLES  D'OLERON,  371,  434. 
ROYAL  ARMS: 

wrongful  assumption  of,  600,  632,  990. 
ROYAL  WARRANTS: 

false  representations  as  to,  632. 

S 
SALE: 

of  ship,  950—953. 
of  wreck,  970. 
SALE  OF  GOODS,  341—368. 

acceptance  for  purpose  of  Sec.  4,  343,  361,  929. 

in  performance  of  contract,  352,  361,  936. 
agent,  by,  354:  see  AGENT, 
agreement  to  sell,  344. 

appropriation  of  goods  to  the  contract,  353,  932. 
avoidance  of  contract  where  goods  perish,  345,  930. 
bought  and  sold  notes,   191,  344. 
by  auction,  344,  940. 
by  order  of  court,  355. 
by  sample,  what  is  a,  349. 
by  valuation,  345,  930. 
C.  L  F.,  357,  359,  361. 
capacity  of  parties,  342,  929. 
computation  of  time,  345. 

condition,  when  to  be  treated  as  a  warranty,  346,  930. 
conditions  and  warranties,  346 — 350. 
conflict  of  laws,  343. 
contract,  when  severable,  346. 
damages  for  non-acceptance,  365. 
delivery,  357—361,  934,  935. 

by  instalments,  233,  360,  935. 

of  different  quantity,  359,  360,  935. 

to  carrier,  358,  359,  935. 
definitions,  342,  347. 

distinction  between  condition  and  warranty,  346,  347. 
dispositions  by  seller  remaining  in  possession,  356. 
duties  of  buyer,  357,  360,  361. 

of  seller,  357—360,  934—936. 
earnest,  344. 

false  trade  mark  or  description,  631,  892. 
formaUties  required,  342,  343,  929. 
formation  of  the  contract,  342^346,  929—932. 
"goods,"  definition  of,  342. 
goods  which  have  perished,  344,  345. 
horses,  356. 
implied  conditions  and  warranties,  348 — 350,  930,  931. 

as  to  title,  348,  931. 

genuineness  of  trade  mark  or  description,  350,  631. 

merchantableness,  349. 

on  sale  by  description,  348,  349,  931. 
by  sample,  349. 

where  buyer  makes  known  purpose  for  which  goods  required,  349,  350,  931. 
in  market  overt,  355,  356,  933. 
inspection  by  buyer,  361. 
insurance,  359. 
interest  on  price,  368. 
Ireland,  679. 
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jus  disponendi,  352,  353,  932,  933. 
legislation,  341. 
lien  of  unpaid  seller,  362,  364. 
measure  of  damages: 

for  breach  of  warranty,  367,  368. 
non-acceptance,  365. 
non-delivery,  365,  366. 
misrepresentation,  346,  347,  367. 
nature  of  contract,  342. 

nature  of  note  or  memorandum  in  writing  required,  342 — 344. 
new  customs  or  excise  duties,  304. 
"on  sale  or  return,"  352,  932. 
part-payment,  344. 

passing  of  the  property,  350—353,  932,  933. 
payment  by  instalments,  364. 
pasmient  of  price,  357,  364,  365. 
performance  of  the  contract,  357 — 361,  934 — 936. 
perishable  goods,  364. 
place  of  delivery,  358,  934. 
price,  345,  364,  930. 
remedies  of  buyer,  365 — 367,  939. 

of  seller,  361,  364,  365,  938,  939. 
risk  of  loss,  353,  354,  359,  933. 
rules  as  to  passing  of  the  property,  351,  352,  932. 
Scotland,  638,  649—652. 
"specific  goods,"  meaning  of,  344,  350,  351. 
specific  performance,  366,  939. 
subject-matter  of  the  contract,  930. 
stolen  goods,  revesting  of,  on  conviction,  355,  933. 
time  for  delivery,  358. 
time,  stipulations  as  to,  345,  930. 
transfer  of  property,  350 — 353. 
transfer  of  title,  354—357,  933,  934. 
under  writ  of  execution,  355,  934. 
unpaid  seller: 

meaning  of.  361,  936. 

right  of  lien  or  retention,  362,  364,  936,  937. 

right  of  resale,  364,  938. 

right  of  stoppage  in  transitu,  362 — 364,  937,  938. 
uspge,  implication  of  condition  or  warranty  by,  348. 
valuation,  sale  at,  345,  930. 
verbal  contract,  342. 

voidable  title,  sale  by  person  having,  356. 
warranty,  346,  347. 

given  after  completion  of  contract,  310. 

verbal,  where  contract  in  writing,  346. 
with  all  faults,  350. 
SALVAGE: 

agreements  as  to,  479,  480. 
amount  of,  475,  476. 
appeals,  482,  483. 
apportionment,  477 — 479. 

agreements  as  to,  478. 

foreign  vessel,  478,  479,  1147. 

jurisdiction  as  to,  477. 

master  and  crew,  478. 

shipowner,  478. 

separate  sets  of  salvors,  478. 
authority  of  master  to  make  agreements  as  to,  479. 
charges,  liabiUty  of  insurers  for,  546,  551,  552. 
consolidation  of  actions  for,  481. 
costs  in  action  for,  482. 
contribution : 

as  between  shipowner  and  cargo  owner,  472,  476,  477. 

valuation  for  purpose  of,  476,  477,  481. 

what  interests  liable  to  contribute,  474,  475. 
damage  and  loss  suffered  by  salvors,  476. 
definition,  468. 
derehcts,  475. 
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different  kinds  of,  469. 

durosa  in  agreements  for,  480. 

effect  of  misconduct  or  negligence  of  salvors,  476. 

expenses  incurred  in  salvage  service,  476. 

essentials  of  salvage  service,  471. 

danger,  470,  473. 

service  voluntary,  471. 

success,  474. 
foreign  ships,  469. 
freight,  477. 

government  ships,  474,  475. 
jurisdiction,  469 — 471. 
life  salvage,  469,  470. 
limitation  of  actions,  483,  605. 
nature  of,  468,  469. 
on  what  principle  founded,  474. 
payment  into  court,  481. 
practice  in  actions  for,  481 — 483. 
preservation  of  life,  469,  470. 
priorities,  502. 

priority  of  claim  for  life  salvage,  470. 
remedies  of  salvors,  477,  481. 
Scotland,  656,  657. 
security  for  costs,  482. 
services  rendered  by  King's  ship,  473. 

services  rendered  necessary  by  default  of  salving  ship,  486,  487. 
signals  of  distress,  474. 

statutory  renumeration  for  life  salvage,  470. 
tender  in  salvage  suits,  481. 
what  are  salvage  services,  469. 
where  both  ships  belong  to  one  owner,  471,  472. 
where  there  is  a  contract  for  towage,  472,  484,  486. 
who  can  claim: 

charterer,  472. 

coastguards,  473. 

lifeboatmen,  473. 

magistrates  and  public  officials,  473. 

naval  officers  and  seamen,  473. 

officers  and  crew  of  salved  ship,  472. 

passengers,  472. 

pilot,  472. 

receivers  of  wreck,  473. 

ship's  agent,  473. 
SAVINGS  BANKS,  299,  300. 

SCHEME  OF  ARRANGEMENT,  736—744:  tee  also  COMPOSITION, 
approval  of  court,  737 — 740. 
default  in  payment,  740. 
preference  of  particular  creditors,  741 — 743. 
SCOTLAND,  633—661. 

actions  against  minors,  638. 

affreightment,  653—656. 

agency,  636. 

appeals,  82. 

arrestment,  82,  83,  656. 

assignation,  644,  645. 

assignment  of  choses  in  action,  651,  652. 

back-bond,  644. 

back-letter,  644. 

bank  notes,  646. 

Bank  of  Scotland,  642,  643. 

bankruptcy,  760—765:  see  BANKRUPTCY  (SCOTLAND). 

banks  and  banking,  642 — 646. 

heneficium  divisionis,  648. 

ordinis,  648. 
bill  of  lading,  653—656. 
bills  of  exchange,  641. 
biUs  of  sale,  644. 
blank  transfer,  633,  634. 
bond  and  disposition  in  security,  643,  644. 
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bottomry,  656. 

cash  credit  bonds,  643. 

carriage  by  land,  659. 

caution,  640,  646—649. 

cessio  honorum,  761. 

chartered  banks,  642. 

charterparty,  633 — 636. 

College  of  Justice,  78. 

collision,  657,  658. 

companies,  633 — 635. 

condescendence,  80. 

conditions  and  warranties  on  sale  of  goods,2638. 

consideration,  636,  637. 

contracts,  636—641. 

courts  and  procedure,  78 — 84. 

deed,  636. 

defender,  80. 

diligence,  80,  81. 

discharge  of  surety,  649. 

discussion,  647. 

disputes  between  shipowners,  657. 

documents  in  re  mercatoria,  637. 

equalisation  of  diligence,  765. 

evidence,  637. 

factor,  636. 

freight,  655,  656. 

guaranties,  646 — 649. 

heritable  securities,  643,  644. 

hypothec,  651. 

interdict,  81,  82. 

interest  on  price,  651. 

introduction,  633. 

judicial  mandatory,  636. 

limitation  of  actions,  639 — 641,  649. 

mandatory,  82,  83,  636. 

marine  insurance,  657,  658. 

maritime  law,  653 — 657. 

minors,   648,   650. 

multiple  poinding,  81,  83. 

new  trial,  81. 

notour  bankruptcy,  762 — 766. 

novation,  637. 

obligations,  636—641. 

offer  and  acceptance,  652. 

partnership,  635,  636. 

pauper  litigants,  83. 

prescription,  639,  640,  641,  649. 

reputed  ownership,  644,  650. 

Royal  Bank  of  Scotland,  642,  643. 

sale  of  choses  in  action,  651,  662. 

sale  of  goods,  638,  649—662. 

salv.ige,  656,  657. 

seoui-ity  on  unfinished  ship,  660. 

sequestration,  763 — 766. 

shares,  sale  of,  652. 

sheriff,  83,  84. 

sheriff-substitute,  84. 

ship,  sale  of,  652. 

shipmaster,  653 — 666. 

specific  performance,  637. 

Stock  Exchange,  646. 

suretyship,  646 — 649. 

trade  marks  and  trade  names,  660,  661. 

winding  up  companies,  634. 

writing,  when  necessary  for  contracts,  637,  648,  650. 
SEAMAN;  SEAMEN: 

common  emplojrment,  457,  461. 

definition,  972. 

desertion,  406. 
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discharge,  492,  493,  961. 
employers'  liability,  457 — 459. 
engagement,  961. 
forfeiture  of  wages,  496,  497. 
maritime  lien  for  wages,  493,  494. 
payment  of  wages,  493 — 495,  961. 
recovery  of  wages,  493 — 495. 
workmen's  compensation,  457 — 469. 
SEAWORTHINESS,  522—624. 
SECURITY  FOR  COSTS,  85,  86. 

salvage  action,  482. 
SERVICE  OUT  OF  THE  JURISDICTION,'  43—46. 
SHARES:  see  COMPANY. 
SHERIFF  COURT  (SCOTLAND),  83,  84. 
SHIP: 

action  of  restraint,  380. 

alterations,  registry  of,  953 — 955. 

appointment  and  removal  of  ship's  husband,  379. 

arrest  of,  in  Admiralty  action,  457,  458,  1143,  1144. 

certificate  of  mortgage  and  sale,  950 — 953. 

certificate  of  registry,  375,  945 — 947. 

coUision:  see  COLLISIONS  AT  SEA. 

dangerous  goods,  378. 

definition,  375,  971. 

disputes  between  co-owners,  379. 

equitable  rights,  958. 

false  declarations  and  forgery,  967,  958. 

foreign:  see  FOREIGN  SHIP. 

foreign-going,  971. 

forfeiture  of,  959,  960,  1145. 

grain  cargoes,  378. 

inspection  of  register,  956. 

insurance:  see  MARINE  INSURANCE. 

joint  owners  of  shares  in,  376. 

life-saving  appliances,  377. 

limitation  of  actions,  1147. 

load-line,  375,  376. 

loss  of  certificate  of  registry,  945,  1946. 

loss  of  life  and  personal  injury,  466 — 460,  1147. 

managing  owner,   171,   172,  966. 

maritime  lien:  see  MARITIME  LIEN. 

measurement,  376,  376. 

mortgage  of,  380 — 382. 

bankruptcy  of  mortgagor,  381,  950. 

certificate  of,  950 — 953. 

entry  of  discharge  of,  949. 

foreign  mortgagee,  382. 

mutual  rights  of  mortgagor  and  mortgagee,  381,  382. 

power  of  sale,  949. 

powers  of  mortgagee,  381. 

priorities,  381,  382,  949. 

registration,  949 — 963. 

right  of  mortgagee  to  freight,  413. 

to  possession,  382. 

transfer  and  transmission,  950. 
name,  953,   1011,   1012. 
national  character  and  flag,  958,  959. 
necessaries:  see  NECESSARIES  (SHIPS), 
possession,  380. 
powers  of  court  in  action  between  co-owners,  380. 

of  ship's  husband,  379. 
prohibition  of  transfer,  949. 
provisional  certificate  of  registry,  947,  954. 
registration,  376,  376,  942—953,   1011,   1012. 
sale  by  order  of  the  court,  380,  948,  949. 
seaworthiness  and  navigation,  legislation  as  to,  377. 
shares,  943. 
survey,  943. 
tonnage,  375,  376. 
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transfer  and  transmission,  947,  949. 

of  registry,  954,  955. 
trusts,  958. 
SHIPBROKEB,  386. 
SHIPMASTER,  382,  383. 
authority : 

as  agent  of  owners  generally,  174,   175,  383,  403. 
as  agent  of  necessity  of  cargo  owners,   175,  403,  501. 
over  passengers,  383. 
to  make  salvage  agreements,  174. 
to  hypothecate  ship  or  cargo,   174,  175,  499,  501. 
change  of,  endorsement  on  certificate  of  registry  of,  946. 
contracts  by,  for  necessaries,  489,  490. 

conclusively  bound  by  bill  of  lading  signed  by  him,  388,  807. 
duties  generally,  383. 
duty,  to  observe  collision  regulations,  963. 

to  stand  by  and  render  assistance  in  case  of  collision,  444,  963. 
to  save  life  at  sea,  470. 
lien  of,  for  expenses  of  preserving  cargo,  418. 

for  wages  and  disbursements,  490,  495. 
negligence  of,  liability  of  owners,  445,  446. 

personal  liability  for,  446. 
responsibiUty  of,  when  pilot  in  charge,  448,  449. 
Scotland,  653—656. 
SHIPOWNERS,  376—380. 
accounts,  380. 

as  carriers:  see  AFFREIGHTMENT;  BILL  OF  LADING;  CHARTERPARTY. 
co-owners,  379,  943. 
disputes  between,  379. 

how  far  bound  by  acts  of  ship's  husband,  379. 
infancy  and  incapacity,  958. 
liabiUty  generally,  379. 

for  damage  to  goods  by  collision,  454. 
for  negligence  of  master  or  crew,  445,  446. 
for  damage  to  harbour  works,  440. 
for  loss  of  life  or  personal  injury,  456 — 460,  977. 
limitation  of  liability,  456,  967—969,  975,  1012. 
managing  owner,  379. 
powers  of  court  in  action  between,  380. 
rights  of  majority,  380. 
Scotland,  657. 
SHIPOWNER'S  NEGLIGENCE  (REMEDIES)  ACT,  457—459,  977. 
SHIP'S  HUSBAND,  379. 
SHIPWRECK,  969,"  970. 
SPECIAL  REFEREE,  902,  903. 
SPECIALTY,  205,  206. 
SPECIFIC  APPROPRIATION,  751,  752. 
SPECIFIC  PERFORMANCE,  242,  243,  428. 

Scotland,  637. 
STAKEHOLDER: 

wagering  contract,  224. 
STAMP  DUTIES: 

agreements,  246,  926. 

alteration  of  instrument,  291. 

bank  notes,  288,  298,  301,  790,  791,  922,  926. 

bill  of  lading,  924. 

bills  of  exchange,  notes  and  cheques,  287 — 290,  922,  923,  974. 

charterparty,  924. 

contract  notes,   1141 — 1143. 

contracts,  246,  247. 

dock  warrant,  926. 

foreign  bills  and  notes,  923. 

limited  partners,   1016,   1017. 

marine  insurance,  924—928,  976,   1025,  1148. 

marketable  securities,  317. 

policies  of  assm-ance,   924 — 926. 

powers  of  attorney,  927. 

stamping  after  execution,  923,  924. 
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STAMP  DVTIES— continued. 

stock  exchange  transactions,  317. 

warrants  for  goods,  926. 
STATUTE  OF  FRAtTDS,  211,  787. 

agreement  not  to  be  performed  within  a  year,  211,  212. 

appointment  of  agent  for  purposes  of,  162. 

consideration,  212. 

contracts  by  correspondence,  212. 

description  of  parties,  212,  213. 

effect  of,  212. 

foreign  contract,  249. 

Ireland,  663. 

nature  of  note  or  memorandum  required,  212,  213. 

parol  evidence,  212. 

signature,  213. 

by  agent,  162. 
STATUTE  OF  MERCHANTS,  371. 

STATUTES  OF  LIMITATION:  see  LIMITATION  OF  ACTIONS. 
STEVEDORES,  CLAIMS  OF,  491,  1143,  1144. 
STOCKBROKER: 

authority  to  act  on  customs  and  rules  of  Stock  Exchange,  317,  318,  323. 

closing  client's  account,  320,  321. 

commission,  318. 

contract  note,  318,  322,  1141—1143. 

dealing  with  non-members,  318. 

death  of  client,  321. 

defaulting,  325—328,  752. 

duties,  317—322. 

indemnity,  318,  319,  323,  324. 

Ireland,  666—670. 

lien,  186,  321. 

may  not  sell  on  credit,  318. 

secret  profits,  322. 
STOCK  EXCHANGE,  312  e«  seq. 

arbitrage,  313. 

backwardation,  313. 

broker  and  cUent,  317. 

buying-in,  314,  319. 

carrying  over,  313. 

Committee,  312. 

contango,  313. 

continuation,  313,  320. 

custom  to  disregard  Leeman's  Act,  323,  324. 

defaulters,  325—328. 

delivery,  314. 

differences,  313. 

disputes,  312. 

dividends  and  rights,  315,  316. 

gaming  and  wagering,  223. 

general  rules,  212. 

history,  312. 

intermediaries,  322. 

jobbers  and  brokers,  313,  324. 

making-up  price,  313,  314. 

method  of  dealing,  313—317. 

members,  313. 

official  quotations,  317. 
Ireland,  308. 

options,  316. 

passing  names,  321,  322. 

payment,  315,  319,  320. 

personal  habiUty  of  members,  318. 

relations  between  broker  and  client,  317. 

remedies  of  buyer,  324,  325. 

remedies  of  seller,  324,  325. 

runners,  313. 

Scotland,  646. 

selling  out,  319. 

settling  day,  313. 

shareholders,  312.  „_ 
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STOCK  EXCHANGE— conWnMed. 

special  settlement,  316. 

speculation,  313. 

stamp  and  registration  fee,  314. 

stamps,  317. 

the  account,  313. 

time  essential,  319. 

transmissions,  313 — 317. 

transfer,  314,  315,  325. 
STOLEN  BILL,  263,  264,  294. 
STOPPAGE  IN  TRANSITU,  362—364,  577,  937.  938. 

definition,  362. 

goods,  when  deemed  to  be  in  transit,  362,  363,  937. 

insolvency,  meaning  of,  941. 

nature  and  extent  of  right,  362,  363. 

partial  delivery,  363,  937. 

ratification,  168. 

resale  by  buyer,  363. 

right  of,  how  exercised,  363,  577,  937,  938. 

transfer  of  documents  of  title,  363,  364. 
StTB- AGENT: 

authority  of  agent  to  appoint,   175. 

lien  of,   187. 

relations  with  principal,  176. 
SUE  AND  LABOUR  CLAUSE,  551,  556—558,  1006. 
SUNDAY: 

contracts  made  on,  225,  787. 
SURETY:  SURETYSHIP:  see  GUARANTY. 
SURVEY: 

passenger  steamers,  429. 

T 

TENDER,  239. 

bank  notes,  258,  301,  799. 
what  constitutes  legal  tender,  238,  239,  258. 
THIRD  PARTY  PROCEDURE,  71. 
TORT: 

measure  of  damages,  426. 
of  agent,  194,  195,  201. 
TOWAGE,  483—487. 

contract  of,  483,  484. 
duties  of  tug,  485. 
of  tow,  485. 
implied  terms  of  contract  of,  484. 
limitation  of  liability,  487. 
nature  of,  483,  484. 
negligence,  485,  486. 
quantum  meruit,  484. 
relations  of  tug  and  tow,  484 — 486. 
salvage  services,  484,  486. 
TRADE  MARK,  594—632. 
action  for  infringement: 

basis  of  the  action,  617. 

burden  of  proof,  616. 

costs,  620,  986. 

damages,  620. 

defences,  619,  620. 

evidence,  619,  986. 

injunction,   620. 

jurisdiction,  991. 

unregistered  mark,  617. 

what  is  an  infringement,  617 — 620. 
action  for  passing-off,  622 — 625. 

injunction,   625. 
alteration  of  registered  mark,  612,  613,  983. 
appeal  from  Registrar  to  Board  of  Trade,  605,  612,  986. 
apportionment  on  dissolution  of  partnership,  982. 
appurtenant  to  goodwill,  610,  982. 
assignment,  610,  611,  615,  616,  982,  983. 
associated  trade  marks,  602,  603,  616,  982. 
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TRADE  UAUK— continued. 
at  common  law,  594. 
certificate  of  validity,  985. 
combined  marks,  982. 
concurrent  viser,  609,  617,  618,  981. 

connection  between  goods  and  owner  of  trade  mark,  596. 
cotton  marks,  621,  622,  981,  990. 
definition,  595,  596,  978. 
devolution,  611. 
disclaimer,  604,  605,  612,  981. 
false  application  of,  628,  629,  889. 
false  representation  that  mark  registered,  631,  990. 
foreign  or  colonial,  622. 
forgery,  of  628. 

historical  introduction,  594,  595. 
implied  warranty  of  genuineness,  631. 
international  arrangements,  622,   1024,   1025. 
Ireland,  671. 
Isle  of  Man,  991. 
non-user,  615,  984. 

opposition  to  registration,  602,  603,  980,  981. 
"person  aggrieved,"  613. 
powers  and  duties  of  registrar,  986,  897. 
procedure  on  registration,  601,  602,  979 — 981. 
rectiiication  of  register,  611 — 616,  983 — 985. 
register,  601,  978. 

registration,  advantages  and  effect  of,  616 — 621,  984,  985. 
removal  of,  from  register,  604. 
renewal  of  registration,  603,  604,  983. 
restrictions  on  registration,  606 — 610. 

calculated  to  deceive,  606—609,  979. 

resemblance  to  registered  mark  with  respect  to  same  description  of  goods,  607,  608, 
981. 

two  or  more  as  proprietors  of  same  mark,  607,  609,  981. 
Scotland,  660,  661. 
searching  register,  601,  978. 
series  of  marks,  602,  603,  982. 
Sheffield  marks,  621,  988,  989. 
standardisation  mark,  596,  988. 
unregistered  mark,  596,  623,  985. 
what  marks  may  be  registered,  595 — 600,  979. 

"distinctive"  mark,  598,  599. 

"invented  word,"  598. 

name,  596,  597,  625. 

old  marks,  596,  597,  600. 

signature,  597. 

word  marks,  698,  599. 
TRADE  NAME,  618,  625—628. 

international  arrangements,  622. 
Scotland,  660,  661. 
secret  preparation,  625. 
TRADE  UNION,  227. 
TREATIES,  COMMERCIAL,  780—786. 
TUG  AND  TOW,  462. 

U 
ULTRA  VIRES,   100,  167,  215,  216. 
UNDISCHARGED  BANKRUPT: 

obtaining  credit,  849.  > 

UNDISCLOSED  PRINCIPAL: 

defences  available  against,   193. 

discharge  of,  by  election  to  charge  agent,   192. 

liabiUty  on  agents  contracts,   190,   191. 

meaning  of,   160. 

payment  to  broker  in  case  of,   173. 

ratification,  167. 

right  of,  to  sue  on  agent's  contracts,   190,   191. 

settlement  by,  with  agent,   192 — 194. 

when  parol  evidence  admissible  to  identify,   191. 
UNDUE  INFLUENCE,  221. 

77* 
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UNLIMITED  COMPANY,  137,  138. 
UNREGISTERED  COMPANIES: 

winding  up,  1102—1104. 
USAGE: 

attaching  special  meaning  to  terms  of  contract,  389. 

authority  of  agent  to  act  according  to,   172,   173. 

general  lien  by,   186. 

must  be  general,  372. 

need  not  be  ancient,  372,  389. 

negotiability  by,  256. 

proof  of,  when  admissible  to  explain  written  contract,   192,  389. 

trade,  372,  373. 

unreasonable,   173,  192. 


VALUED  POLICY,  509,  512,  516,  996. 
VESSEL,  meaning  of,  375. 

w 

WAIVER: 

of  Uen,   187,  417. 

of  notice  of  abandonment,  644. 
dishonour,  272,  828. 

of  performance  of  condition,  235. 
WAIVER  CLAUSE,  115,   1048. 
WAREHOUSING: 

cargo,  on  faUure  by  consignee  to  take  delivery,  406,  407,  964 — 967. 

definition  of  warehouseman,  964. 
WARRANTY: 

distinguished  from  condition,  235,  236. 

given  after  completion  of  contract,  210. 

given  by  agent  on  sale  of  horse,   171,   172. 

of  authority  198,  199. 

of  genuineness  of  trade  mark  or  trade  description,  631,  892. 

what  constitutes  a,  235,  236. 
WATCHES,  630,  889,  890. 
WINDING  UP: 

assurance  companies,   139,   1134,   1135. 

companies  generally:  see  COMPANY. 

foreign  companies,  142. 

friendly  societies,  143. 

Irish  companies,  662,  662. 

partnerships:  see  PARTNERSHIP. 
WISBY,  LAWS  OF,  371,  373. 
WORKMEN'S  COMPENSATION: 

seamen,  457 — 459. 
WRECK,  969,  970. 
WRONGFUL  DISMISSAL: 

measure  of  damages,  241. 


YEAR  BOOKS,  18. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £1.15  s,  net  a  volume.  Separate  volumes  £2.2  s,  net  each. 


UHE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
^  for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 


NORTH  AND  CENTRAL  AMERICA. 

Volume 
7  and  8.  United  States  of  America 
9.  JVlexico,  Guatemala,  Cuba 

10.  San  Salvador,  Dominican  Republic, 
Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Siam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


See  below  for 

details  of  these 

volumes. 


CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the 

Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments 


whole  ground  of  Commercial 

Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-parties 
Bottomry 


Law,  including,  inter  alia. 

Demurrage 

Average 

Lien 

Salvage 

Towage 

Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


CLASSIFICATION  OF  THE  MATERIALS. 


a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING    LITERATURE    OF    THE    COMMERCIAL,    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE    LAW  AND   TRADE    USAGES   AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:  Trading  Associations  Qoint  Stock  Companies  and  Partnerships)— 
Brokers— Commission  Agencies. 
Sale  of  Goods-Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, Maturity,  Payment,  Surety,  Protest,  &c.).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  IMarried  Persons. 
lUaritime  Law:   (Ocean  Trade,  Maritime  Enactments,   Marine   Insurance;   Navigation   and   Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  I.  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
Part  IL  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantcs),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Bruonei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Ouiana,  Falkland  Islands. 

Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  Ellice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Union  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  <Sc.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  14 
GREAT  BRITAIN  AND  IRELAND. 

Sli  Frederlib  PoIIodc,  Bart.,  D.C.L.,  LL.D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisprudence  in  the 

University  of  Oxford.    (Introduction.) 
Thomas  Baty,  D.C.L.,  LL.D.,  of  the  Inner  Temple.    (Constitution  of  the  Courts  and  Procedure.) 
Evans  Austin,  LL.D.,  M.A.,  of  the  Middle  Temple;  also  of  the  Irish  Bar.    (Commercial  Laws  of  Ireland.) 
J.  W.  Brodie-Innes,  B.  A.,  LL.  M.,  of  Lincoln's  Inn;  also  of  the  Scots  Bar.    (Commercial  Laws  of  Scotland.) 
Aubrey  J.  Spencer,  M.A.,  of  Lincoln's  Inn.    (Partnership.) 

Wyndham  A.  Bewes,  LL.  B.,  of  Lincoln's  Inn.    (Banking,  Stodi  Exdianere  and  Guaranties.) 
H.  W.Disney,  B.A.,  of  Lincoln's  Inn.    (Carriage  by  Land.) 
J.  Gerald  Pease,  B.  A.,  of  the  Inner  Temple.    (Contracts). 
F.  G.  Underhay,  of  the  Inner  Temple.    (Trade  Marks  and  Trade  Names.) 
Arthur  B.  LcmgTidge,  B.A.,  of  the  Middle  Temple.    (Maritime  Law.) 
N.  W.  Sibley,  B.A.,  LL.M.,  of  Lincoln's  Inn.    (Bankruptcy  and  Insolvency.) 
Tbe  General  Editor.    (Agency.) 

Walter  J.  B.  Byles,  of  the  Inner  Temple.    (Bills,  Notes,  Cheques,  and  other  Negotiable  Instruments.) 
F.  D.  Haddnnon,  M.A.,  of  the  Inner  Temple.    (Marine  Insurance.) 
J.  Bromley  Eames,  B.C.L.,  of  the  Middle  Temple.    (Sale  of  Goods.) 
A.  F.  Topham,  LL.  M.,  of  Lincoln's  Inn.    (Companies.) 

Barristers-at-Law. 

C.  B.  A.  BedweU,  Librarian  to  the  Honourable  Society  of  the  Middle  Temple.    (Blb;iography.) 

TRADE  MARKS. 

A  Compafiion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediaiely  after  the  final  volume 
of  the  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2s. 


CONSULTING  EDITOR:   The  Hon.  Sir  THOMAS 
EDWARD  SCRUTTON,  Judge  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice. 

GENERAL  EDITOR:  Wa,LIAM  BOWSTEAD 

Of  the  Middle  Temple,  Barrister-at-Law. 


THE  AUTHORS  AND  EDITORS. 

As  will  be  seen  from  the  following  list,  the  worli  has  been  compiled  by  some  of  the  most  eminent  jurists  of  the  coun- 
tries concerned,  and  its  accuracy  may  be  relied  upon.  The  work  has  been  greatly  promoted  by  the  active  assistance 
given  by  many  foreign  governments  which  have  thus  recognized  the  important  service  it  renders  to  the  world's  trade. 

seller  at  Law,  Berlin  and  Paris,  sometime  Professor 
of  Law  in  the  Law  School  of  the  Leland  Stanford 
Junior  University  (California);  R.  W.  Lee,  Pro- 
fessor of  Roman-Dutch  Law,  London ;  H.  A.  Ref  alo, 
LL.  D.,  Assistant  Crown  Advocate,  Professor  of 
Commercial  Law,  University  of  Malta,  Valletta; 
W.  P.  B.  Sbepheard,  Barrister-at-Law,  London; 
W.  H.  Stuart,  Barrister-at-Law,  Cape  Colony. 

GREECE.  Dr.  von  Streit,  Advocate,  Athens;  Dr.  G. 
Diobouniotis,  Advocate,  Athens. 

GUATEMALA.  Jos6  Aspurn,  Advocate  and  Notary, 
Guatemala. 

HAITL  Alexandre  Poujol,  Judge  of  the  Civil  Tri- 
bunal, Haiti. 

HONDURAS.  Pedro  F.Bnstlllo,  Advoc.,Tegucigalpa. 

HUNGARY.  Prof.  Dr.  B6Ia-Levy,  Advoc,  Budapest. 

ITALY.  Dr.  Alavo  Angelo  Srana,  Professor  Parma 
University;  Count  Sommatl  de  Mombello,  Dr.jur., 
Berlin. 

JAPAN.  Dr.Lonholm.Prof.  at  the  University  of  Tokio. 

LIBERIA.   Prof.  F.  Mc.  Cants  Stewart,  Monrovia. 

LUXEMBURG.  Emile  Renter,  Advocate,  Luxemburg. 

MEXICO.   Sanchez  P.  Suarez,   Advocate,   Mexico. 

MONACO.  Baron  de  RoUand,  President  of  the 
Supreme  Court. 

MONTENEGRO.  MltarDJurowitsch,  AdvocCettinje. 

MOROCCO.  Dr.  StelnfQhrer,  Dragoman,  Tangiers, 

NETHERLANDS,  THE.  M.  van  Regfteren  Altena, 
Advocate,  Member  of  the  Association  for  Trade 
and  Commerce,  Amsterdam. 

NICARAGUA.  Dr.  jur.  RamAn  Zelaya,  Advocate 
and  Consul-General  of  Costa  Rica,  Genoa. 

NORWAY.  E.  Hambro,  Member  of  the  Supreme 
Court,  Christiania. 

PANAMA.  Professor  Frank  L.  Joannini. 

PARAGUAY.   A.  Schuler,  Advocate,  Ascuncion. 

PERSIA.  James  Greenfield,  Dr.  rer.  pol.,  Tabriz. 

PERU.  Miguel  de  la  Lama,  Judge  of  the  Supreme 
Military  Court,  Lima  (Peru). 

POLAND.  Helnridi  Klibanskl,  Advocate,  Berlin. 

PORTUGAL.   Ed.  Alves  de  Si,  Advocate,  Lisbon. 

RUMANIA.  Dr.  Flaislen,  Judge  of  the  Court  of 
Appeal,  Bucharest. 

RUSSIA.  Dr.  Zavadski],  Lecturer  at  Kasan :  Dr.Per- 
gament,  Advocate,  President  of  the  Chamfcer  of  Ad- 
vocates, Odessa;  H.  Klibsinskl,  Advocate,  Berlin. 

SAN  MARINO.   Professor  Giannini,  Rome. 

SAN  SALVADOR.  Professor  Dr.  Reyes  Arrieta 
Rossi,  Advocate,  San  Salvador. 

SERVIA.  Andreas  Georgewitsdi,  K.  C,  formerly 
Professor  of  Jurisprudence,  Belgrade;  Dr.  Stanoje 
Midiajlowitsch,  Attach^  to  the  Servian  Embassy, 
Berlin. 

SIAM.  L'Evesque,  Secretary  of  the  Codification 
Committee  of  the  Ministry  of  Justice,  Bangkok. 

SPAIN.   Dr.  Lorenzo  Benito,  Barcelona. 

SWEDEN.   Adolph  Astrom,  Dr.  jur.,  Lund. 

SWITZERLAND.  Dr.  Ludwig;  Rudolf  von  Sails, 
Hon.  Prof,  at  Zurich  University;  Dr.  Mamelock, 
Advocate,  Zurich. 

TURKEY.  W.  Padel,  late  Consul  of  the  German 
Empire  and  Director  of  the  Mortgage-Bank  in  Cairo. 

URUGUAY.Dr.Daniel  Garcia  Acevedo.Montevideo. 

VENEZUELA.  Dr.  Angel  Cesar  Rlvas,  Advocate, 
Caracas.  

TRANSLATORS: 
W.  R.  Bissdiop,  LL.D.,  Barrister-at-Law. 
Dr.  EmS  Picker,  Advocate  of  Budapest. 
Philip  A.  Ashworth,  LL.  D.,  Barrister-.it-Law, 
Harold  W.  WlUlams,  Ph.D. 

F.  J.  Colllnson,  Barrister-at-Law. 
Wyndham  A,  Bewes,  LL.B.,  Barrister-at-Law. 
Edw.  S.  Cox-Sinclalr,  Barrister-at-Law. 
Thomas  Hynes,  LL.  B.,  Barrister-at-Law. 
M.  R.  Emanuel,  M.  A.,  B.  C.  L.,  Barrister-at-Law. 

G.  Stuart  Robertson,  M.  A.,  Barrister-at-Law. 
J.  W.  Scobell  Armstrong,  Barrister-at-Law. 
W.  Butler  Lloyd,  M.  A.,  Barrister-at-Law. 
Horace  B.  Samuel,  M.A.,  Barrister-at-Law. 
L.  P.  Rastorgoueff,  Russian  Advocate,  London. 
John  Norris  Harsden,  English  Solicitor,  Lisbon. 
Sydney  Leader,  English  Solicitor,  London  and  Berlin. 
W.   A.   Plonkett,   English  Solicitor,    London   and 

Hamburg. 


AMERICA,  UNITED  STATES  OF.  Charles  Henry 
Hnberich,  J.  U.  D.  (Heidelberg),  D.  C.  L.  (Yale), 
LL.  D.  (Melbourne),  Counsellor  at  Law,  Berlin 
and  Paris,  sometime  Professor  of  Law  in  the  Law 
School  of  the  Leland  Stanford  Junior  University, 
Frank  E.  Chlpman,  Attorney  at  Law,  Boston; 
Joseph  Richardson  Baker,  A.  B.,  of  the  Solicitor's 
Office  of  the  Department  of  State,  Washington. 
H.  W.  Ballantlne,  of  the  San  Francisco  Bar, 
Professor  of  Law  in  the  University  of  Montana; 
Robert  Thomas  Devlin,  United  States  Attorney, 
Northern  District  of  California;  Charles  Andrews 
Huston,  Professor  of  Law,  Stanford  University, 
California;  Donald  J.  Klser,  Counsellor  at  Law, 
Chicago;  James  B.Lichtenberger, Fellow-in-Law, 
University  of  Pennsylvania;  Philadelphia;  J.  W. 
Maerath,  Counsellor  at  Law^,  New  York ;  William 
Underhill  Moore,  A.  M.,  LL.  B.,  Professor  of  Law 
in  the  University  of  Wisconsin  (Madison);  Orrin 
Kip  McMurray,  Professor  of  Law,  University  of 
California,  Berkeley;  W.  R.  Vance,  Professor  of 
Law,  Yale  University,  New  Haven. 

ARGENTINE  REPUBLIC.  Professor  Dr.  Ernesto 
Quesada.   Buenos-Aires. 

AUSTRIA.  Dr.  Gertscher,  President  of  the  High 
Court,  Trieste. 

BELGIUM.  L§on  Henneblcq,  Avocat  k  la  Cour 
d'Appel,  Brussels. 

BOLIVIA.  ArturFernandez  PradeLAdvocateLa  Paz. 

BOSNIA-HERZEGOVINA.  Dr.  Gertscher,  President 
of  the  High  Court,  Trieste. 

BRAZIL.  Dr.  Rodrigo  Octavlo  Langgaard  de 
Menezes,  Advocate,  Rio  de  Janeiro. 

BULGARIA.  Dr.  M.  St,  Sdilscfamanow,  first  Secre- 
tary of  Legation  to  the  Agence  Diplomatique  de 
Bulgarie;  Dr.  Snbow,  State  Counsellor,  High  Court 
of  Appeal,  Sofia. 

CHILE.  Fernandez  Pradel,  Dr.  Julio  Phillppl, 
Advocates,  Santiago. 

CHINA.  Dr.  Chung- Hui -Wang,  Shanghai;  Prof. 
Dr.  Forke,  Berlin. 

COLOMBIA.  Antonio  Jos6  Urlbe.  Advocat,  Bogota. 

COSTA  RICA.  Dr.  Ramon  Zelaya,  Advocate,  San 
Jos6  de  Costa  Rica. 

CROATIA  AND  SLAVONIA.  Prof.  Dr.  Cupovlc, 
Prof.  Vrbanic,  Agram. 

CUBA.  Professor  Frank  L.  Joannini. 

DENMARK.  Dr.  IVbjerg,  Counsellor  and  Assessor 
of  the  Criminal  Court,  Copenhagen. 

DOMINICAN  REPUBLIC.  Dr.  R.  Kiick,  Advocate, 
Secretary  of  Legation,  Hamburg. 

DUTCH  DmiES.  Dr.  F.  C.  Hekmeyer,  Judge-Pre- 
sident, s'Gravenhage. 

ECUADOR.  Francisco  Jos6Urrntia,  Advocate,  Quito. 

EGYPT.  Dr.  Frledrick  v.  Dumreidier,  Advocate  of 
the  Mixed  Court  of  Appeal  and  Legal  Adviser  to 
the  Austro-Hungarian  Consulate,  Cairo. 

FINLAND.   Hermann  Klibanskl,  Advocate,  Berlin. 

FRANCE.   Dr.  G.  Horn,  Avocat  d  la  Cour,  Paris. 

GERMAN  EMPIRE,  THE.  Karl  Lehmaun,  Professor 
of  Jurisprudence,  Goettingen ;  Dr.  Heinr.  Slevers, 
Counsellor  of  the  Imperial  Court,  Leipsic;  Dr.  Carl 
Rltter,  Counsellor  of  the  Imperial  Court,  Leipsig; 
E.  Brodmann,  Counsellor  of  the  Imperial  Court, 
Leipsic;  Dr.  Georg  Cohn,  Professor  of  Law  in 
Ordinary,  Zurich ;  Dr.  Ernst  Jaeger,  Professor  of 
Law  in  Ordinary,  Leipsic;  Dr.  Hans  Criiger,  Pro- 
fessor, Counsellor  of  Justice,  Berlin-Westend;  Dr. 
James  Brelt,  Advocate,  Dresden:  H.  Konige, 
Counsellor  of  the  Imperial  Court,  Leipsig;  B.  v. 
KSnig,  Privy  Councillor  and  Councillor  of  Legation 
(retired),  Berlin. 

GREAT  BRITAIN  AND  IRELAND.  See  List  above. 

BRITISH  DOMINIONS  AND  PROTECTORATES. 
JosephBaptista,Barrister-at-Law,  lateProfessor  of 
Jurisprudence  in  the  Local  Government  Law  School, 
Bombay ;  Charles  Henry  Huberidi,  J.  U.  D.  (Heidel- 
berg), D.C.L.  (Yale),  LL.D.  (Melbourne),  Coun- 


Sweet  &  Maxwell,  Ltd.,  London,  3,  Chancery  Lane 


